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THE  PEOPLE  Off  THE   STATE  Off   ILLINOIS 
for  Use  of  IDA  SLAVLK,    BERTHA  DICUS 

and  ELLA  DICUS,    Conservatrices  of  )  /  ^^iiihmhm ^ 

Estate  of  Louis  Soberer,   Incompetent, 

Appellants,  /       APPEAL  ff ROM  lUHUfc IP AL 

▼  ••  /)         COURT  Off    CHICAGO. 


UNITED  STATES  fflDELITY  AND  GUARANTY 
COLIPANY  and  JOHN  B.    DICUS, 

Appellees. 


28  7I.A.  6  ll1 


MR.   PRESIDING   JUSTICE  MATCHETT 
DELIVERED  THE   OPINION  Off   THE    COURT ,  , 

Henry  Scherer,   a  resident  of  Chicago,    Cook  county,   Illi- 
nois,  died  October  28,   1925,   leaving  him  surviving  three  daughters, 
Enma,  Bertha  and  Ida,    and  one   son,  Louis,   who  was  mentally  defec- 
tive,   as  his  only  heirs  at   law  and  next   of  kin.     He  left  a  purported 
will  naming  the  Central  Trust  Company,   a  corporation,    executor. 
A  bill  was  filed  in  the  Superior  court  to   contest  this  will„     A 
decree  was  entered  setting  aside   the  will  and  directing  that   the 
administration  of  the  estate  should  be  transferred  to   the  Superior 
court.      The  three  daughters,  Emma,  Bertha  and  Ida,  were  appointed 
by  the  Probate  court   conservatrices  of  the    estate  of  their  incompe- 
tent brother  Louis.      John  G,  Purkel  was  appointed  guardian  ad  litem 
for  Louts  Scherer,   and   John  B„   Dicus,   defendant,  '7as  duly  appointed 
administrator  of  the   estate   of  Henry  Scherer.      April   8,    1929,    John 
B,  Dicus  filed  his  bond  as  such  administrator,  which  was  approved 
by  the  Superior  court  of  Cook  county. 

April  29,   1929,    an  order  was  entered  by  the  Superior  court 

upon  petition  of  the  administrator  directing  the  administrator  to 

turn  over  to   the   aister  conservatrices  of  Louis  Scherer  41   shares 

of   the   stock   of  the  Central   Trust   Company  of  Illinois,    a  bank  and 

corporation,    and  375   shares  of  the   common   stock  of  the  Illinois 

Brick  Company,    a  corporation.      This   same  order  provided  that   the 

administrator  should  retain  real   estate  bonds   and  mortgages  of 

Dar 
theyvalue  oi'  #62,000,    estimated  to  be   sufficient  to  pay   claims 
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incurred,  in   the   course   of  the  administration  of  the  estate. 

This   suit   is  §■    the  bond  of   John  B.   Dicue,    administrator, 
for  damages   averred  to  have  been   sustained  on   account  of   the 
failure  of   John  li.   Dicus   to   comply  with   said  order  of  Aprix   29,1929. 

.Defendant!  by  t.eir  affidavit  of  merits   filed  December   7, 
1935,   averred   that  immediately  upon   the  entry  of   tne  order  of  April 
29,   1929,    the  administrator  offered    to   deliver  to  plaintiffs  the 
distributive  share  of  Louis  Scherer  as  provided  for  in  the  order, 
but  plaintiffs  requested   the  administrator   to   retain   the   Central 
Trust   company   stock   so   that  he   could  exercise   an  option   to  purchase 
new   stock,    according  to   certain   rignts  which  had  been  given   to 
stockholders   thereof   by   the  Central   Trust   Company;    that  on  Kay  15, 
1929,  plaintiffs  stated  to  defendant  Dicus  that   the  market  pries 
of  the   stock  in  the  Brick   company  was  low  and  requested  nim  to  hold 
it  for  a  higher  price  and  never  thereafter  requested  or  demanded 
delivery  of   ths  same. 

The  issues  were   submitted  to  a  jury,  wnich  returned  a  verdict 
in  favor  of  defendants,   upon  wiaich   the   court,    overruling  motions  of 
plaintiffs   for   a  new  trial   and  for   jud^ent  notwithstanding  the 
verdict,    entered  judgment  upon  the   said  verdict   as  returned.      From 
that   judgment   plaintiffs   appeal. 

Plaintiffs   contend   that  under  the  evidence   they  were,    as  a 
matter  of  law,    entitled  to   recover;    that   a  motion  made  by  them  at 
the   close   of   all   the   evidence  for  a  directed  verdict  in  their  favor 
and   a  similar  motion   that   judgment  be    entered  in    their  favor,   not- 
withstanding the  verdict,    should  have  been  granted. 

The  material  fasts,    as  we  view   them,   are  practically  undis- 
puted with   the   exception    that   testimony  of  defendant   to   conversations 
with  plaintiffs  Bmma  Dicus  and   Ida  Slavik  after  the   entry  of  the 
order  of  April   29,   1929,   in  which  he  says  he  offered  to   deliver  the 
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stocks  to  them  and  they  declined  to  receive  tnem,  were  denied  by 
these  plaintiffs.   That  issue  has  been  submitted  to  the  jury  with 
*  verdict  for  defendant.  All  the  circumstances  in  evidence  corro- 
borate, we  think,  the  testimony  of  defendants  as  to  tuese  conver- 
sations. 

The  uncontradicted  evidence  tends  to  s  iow  that  defendant 
John  B.  Dicus  is  a  dentist  practicing  his  profession  in  Chicago; 
that  Emma  Dicus,  one  of  the  daughters  andheirs  at  law  of  Henry 
Scherer,  is  married  to  W.  0,  Dicus,  a  brother  of  defendant  John 
B.  Dicus;  that  John  B.  Dicus  is  married  to  Bertha  Dicus,  a  sister 
of  Emma  and  Ida  and  daughter  of  Henry  Scherer.  Henry  Scherer  died 
Ootober  28,  1925,  leaving  a  substantial  estate.  Pending  the  con- 
test of  his  will,  the  Central  Trust  Company  was  appointed  adminis- 
trator and  after  the  alleged  will  was  decreed  to  be  invalid  about 
April  8,  19  29,  John  B.  Dicus  was  appointed  administrator  of  the 
estate.   The  assets  of  the  estate  received  by  Jonn  B.  Dicus  in- 
cluded 167  shares  if  the  stock  of  the  Central  Trust  Company,  which 
was  represented  by  five  certificates  for  25  shares  each  and  one 
certificate  for  42  shares.   These  certificates  were  made  out  in  the 
name  of  the  Central  Trust  Company  of  Illinois  as  administrator  of 
the  estate. 

Defendant  John  B.  Dicus  also  received  1500  shares  of  the 
coimuon  stock  of  the  Illinois  Brick  Company.   Some  of  the  shares 
were  issued  in  the  name  of  Henry  Scnerer,  others  which  had  been 
issued  as  stock  dividends  were  in  tne  nnme  of  the  Central  Trust 
Company  of  Illinois,   This  stock  was  received  by  defendant 
April  12,  1929. 

The  order  of  April  29  in  the  superior  court  was  entered 
upon  the  petition  of  defendant  John  B.  Dicus  as  administrator,  but 
the  three  sisters  joined  in  the  petition  and,  as  a  matter  of  fact, 
0.  £. 'd  the  order.   It  was  also  0.  K. !d  by  the  guardian  ad  litem  of 
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Louis  Scherer,  the  incompetent.   On  this  date  the  Central  Trust 
company  stock  was  worth  on  the  market  about  $600  a  share.   May  27th 
of  the  same  year  it  sold  lor  $697  la  share.   In  the  meantime  came  the 
depression,  and  at  the  time  of  the  trial  the  Bank  stock  was  without 
value.   The  Illinois  Brick  company  stock  at  the  time  of  the  entry 
of  the  order  was  worth  from  $32  to  $33, 50  a  share.   Francis  M. 
Lowes  was  attorney  for  the  estate,  and  he  prepared  the  petition  of 
the  administrator  praying  the  entry  of  the  order  of  April  29* 
Keither  the  Central  Trust  Company  of  Illinois  stock  nor  the  Brick 
company  stock  was  ever  delivered  to  the  con servat rices  as  provided 
for  in  this  order.  As  a  matter  of  fact,  John  B.  Dicus  as  adminis- 
trator held  the  stock  until  January  25,  1935,  at  which  time  he  de- 
livered it  to  Walker  Butler,  who  had  been  appointed  his  successor 
as  administrator  of  the  estate. 

As  already  stated,  John  B,  Dicus  testified  that  he  offered 
to  deliver  the  stock  to  the  conservatrices  and  that  they  requested 
him  to  hold  it.   They  denied  this,  but  they  do  not  testify  that 
they  or  any  one  of  them  at  any  time  made  any  demand  on  him  that  he 
turn  the  stock  over  to  them,  nor  do  they  testify  to  any  facts  tend- 
ing to  show  any  improper  use  of  the  stock  for  the  personal  benefit 
of  the  administrator  or  any  fraud  by  him  in  connection  therewith. 
Ho  selfish  or  improper  motive  for  witholding  the  stock  appears  from 
the  evidence.  Bertha  Dicus,  one  of  the  parties  plaintiff,  was 
joined  in  this  suit  against  her  husband  without  her  knowledge  or 
sonsent,  and  she  has  apparently  taken  no  part  in  it.   The  evidence 
shows  that  at  the  time  of  the  entry  of  the  order  of  April  29,  and 
for  a  long  time  thereafter  the  family  was  entirely  harmonious  with 
reference  to  matters  connected  with  this  estate.  Each  of  the  sis- 
ters was  taking  care  of  their  incompetent  brother  in  turns  of  eight 
weeks.   Emma  Dicus  talked  with  defendant  administrator  about  an 
allowance  of  $50  a  week  being  made  to  her  for  taking  care  of  the 
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brother.   The  defendant  administrator  toll  her  that  he  would  take 
the  matter  up  with  the  attorney  for  the  estate  and  the  other  in- 
terested parties  and  see  if  the  allowance  mi^ht  not  be  made.   It 
wis  at  this  time,  he  says,  that  he  told  her  he  was  ready  to  deliver 
the  stock  to  each  of  them.   Ida  Slavik  owed  the  estate  some  $7000 
and  the  matter  of  taking  care  of  this  obligation  was  taken  up,  and 
he  told  her  he  thought  an  arrangement  could  be  made  to  take  care 
of  that;  he  says  he  a_so  told  Ida  at  that  time  that  he  was  ready 
to  deliver  the  stock,  but  that  Ida  suggested  to  him  that  there 
were  rumors  of  stock  rights  to  be  issued  in  connection  with  the 
Central  Trust  Company  of  Illinois  stock,  and  that  if  the  money  of 
Louis  was  used  up  he  would  not  be  able  to  take  advantage  of  these 
rights;  that  she  thought  the  stock  should  re-iain  in  the  estate.   As 
a  matter  of  fact,  on  June  11,  1929,  the  administrator  turned  in  the 
old  certificates  and  secured  new  ones  therefor.  Emma  and  Ida  both 
went  to  Fond  du  Lao  where  they  remained  during  June,  July  and 
August  of  that  year*  While  they  were  there  a  petition  was  prepared 
by  Mr.  Lowes  in  behalf  of  Emma  Picus,  Bertha  Ulcus,  Ida  Slavik  and 
Louis  Scherer  by  John  i«  1.  Puerkel  as  guardian  ad  litem  and  John 
£.  Dicus  as  administrator.   This  petition  recited  the  material 
facts  with  reference  to  the  estate  and  stated  that  on  July  12,  1929, 
a  special  meeting  of  the  stockholders  of  the  Central  Trust  Company 
had  voted  to  issue  rights  for  each  share  of  stock  held;  tnat  lor 
each  seven  rights  so  held  the  holder  was  entitled  to  buy  one  share 
of  stock  at  #350  a  share, for  «hich  warrants  were  issued  on  July  12; 
that  the  right  to  purchase  must  be  exercised  before  3  o'clock  p.  m. 
July  31,  1929;  that  each  of  tftem  believed  it  would  be  advantageous 
to  the  estate  of  henry  Scherer  to  purchase  the  24  additional  snares 
to  which  the  estate  was  entitled  under  tnese  rignts,  and  pay  for 
them  out  of  the  money  then  in  tne  hands  of  tne  administrator;  that 
he  had  sufficient  funds  to  purenase  such  shares.   The  petition 
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prayed  that  an  order  authorizing  the  administrator  so   to  do  "be 
entered.      This  petition  was   forwarded  to  Emraa  Dicus   and  Ida 
Slavik  at  Pond  du  Lac  and  was   subscribed  "by  them  there,    and  on 
July  29,   1929,    the   Superior   Qourt  or  Cook   county  entered  an  order 
authorizing   the  administrator  so   to   do.      August   27,    1929,    John  B. 
Dicus  as  administrator  presented  a  petition  to  the   Superior  court 
which  recited  that   the   complainants,    individually  and  as  conserva- 
tor*    of  .Louis  Scherer,    consented  to  the  granting  of  the  prayer  of 
the  petition.      The  order  authorized  the  administrator  to   sell  the 
191   shares   of  the   Central  Trust   Company   stock  belonging  to   the 
estate   for  not   less   than  $690  a  share;    that   complainants   consented 
to   this   order  is  apparent   from  the  fact   that   they  duly  filed  in 
the  Probate  court   of  Cook  county  in  the  matter  of  the  Estate  of 
Louis   Scherer  a  petition  in  which  they  state   that  as   conservators 
of  said  estate  they  had  consented  to  the  order  of  the  Superior 
court  authorizing  the   sale  of  said  stock  and  prayed  that  an  order 
be  entered  approving  and  ratifying  their   consent  theretofore  given. 
This  petition  was  verified  by  Ida  SI  vlk,  Emma  Dicus   and  Bertha 
Dicus  on   September  3,   1929,    and   on   that  day   the  Probate   court  en- 
tered an  order  approving  and   confirming  the  action  of   the  oonserva- 
trices   in   consenting  to   such   sale, 

The  friendly  relations  which  existed  between  the  parties 
is  illustrated  by  a  letter  by  Emma  Dicus   dated  July  29,   1929,   at 
Fond  du  Lac,  Wisconsin,    in  which   she  addresses  defer dant   and  his 
wife  as   "Dear  John   and  Bertha"  and  gives   them  an  urgent  invitation 
to   come   to  Pond  du  Lac  where   "we  are  alone   and  can  have  a  Dicus 
reunion."      The  letter  ends,    "Lists  to   all,   Bye  Bye,     liore  Inter, 
Be   sure   to   come,     Lovingly,  Emma." 

i.Iow  or  when   this   cordial   relationship   ended   the  record 
does  not   disclose,     We  find  difficulty  in  apprehending  the   theory 
upon  which  the  plaintiffs   undertake   to  maintain   this   suit.      The 
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statement  of  claim, amended  many  times,  avers  that  the  administrator 
breached  the  "bond  in  failing  and  neglecting  to  turn  over  the  stock 
or  the  value  thereof  on  April  29,  19  29,  To  their  claim  that  de- 
fendants are  liable  as  a  matter  of  law  they  cite  Housh  v.  People, 
66  111.  178;  Salomon  v.  People.  191  111.  290;  McDonald  v.  People. 
222  111.  325;  and  Haskins  v.  Martin,  103  111.  App,  115,  all  of 
which  are  so  clearly  distinguishable  as  to  make  discussion  of 
them  unnecessary.   The  whole  record  here  tends  to  show  the  de- 
fendant was  at  all  times  willing  and  able  to  deliver  and  that 
delivery  was  postponed  for  the  convenience  or  at  the  request  of 
the  plaintiffs,  or  some  of  them.  While  the  evidence  is  in  con- 
flict as  to  some  of  the  conversations  ,  La  effect  the  verdict  of 
the  jury  is  that  plaintiffs  did  request  postponement  and  no  person 
can,  we  think,  reasonably  draw  any  other  inference  from  the  testi- 
mony of  the  witnesses  and  all  the  facts  and  circumstances  appearing 
in  the  evidence.  Plaintiffs  cite  no  cases  and  we  do  not  "believe 
a  case  can  he  found  in  the  hooks  where  a  party  entirely  willing  and 
able  to  deliver  under  such  an  order,  who  postpones  such  delivery 
for  the  convenience  and  at  the  request  of  the  parties  who  are  to 
receive,  has  been  held  liable  in  an  action  for  conversion  or  for 
negligence.   Indeed,  if  there  is  negligence  here,  it  is  on  the  part 
of  the  conservatrices  upon  whom  primarily  rested  the  duty  of  taking 
the  property  (fcf  and  earing  for  the  estate  of  the  incompetent  broth*. 
Hot  the  administrator,  but  they  were  ftis  keepers  and  guardians,  and 
the  duty  was  primarily  upon  them.  Bond  vs.  Lockwood.  33  111.  220; 
Cheney  v.  Roodhouse.  135  111.  257. 

Plaintiffs  do  not  argue  that  the  verdict  is  against  the 
weight  of  the  evidence.  On  the  contrary,  they  ask  this  court  to 
hold  as  a  matter  of  law  that  defendants  are  liable  for  the  failure 
of  the  administrator  to  comply  with  the  technical  terms  of  an  order 
which  was  in  their  favor  and  compliance  with  which  the  uncontradicted 
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•Tidence  shows  they  waiyed  and  which  (on  conflicting  evidence)  it 
had  "been  found  "by  the  jury,  taey  prevented. 

It  is  urged  that  the  court  erred  in  admitting  over  objec- 
tion evidence  of  these  conversations  between  plaintiff*  and  the 
defendant  Dicus  as  to  carrying  out  the  order  of  June  29.  This 
contention  is  made  upon  the  theory  that  the  conservatrices  are  not 
the  agents  of  their  ward  and  could  not  bind  his  estate  by  their 
agreements.  Plaintiffs  cite  Reams  v.  Taylor.  31  Utah,  288;  Mc- 
Carthy ey  v,  Jacobs..  288  111.  568,  £Jid  many  similar  cases.   The 
cases  are  not  applicable.   These  conversations  were  not  received 
for  the  purpose  of  establishing  a  contract  between  the  incompetent 
and  the  defendant  administrator,  and  this  is  not  an  attempt  to 
hind  the  estate  of  the  incompetent  by  any  such  contract.  On  the 
contrary  this  estate  sues  defendant  Dicus  for  alleged  negligence 
or  default,  and  under  such  circumstances  all  the  facts  and  circum- 
stances material  and  hearing  upon  that  issue  were  admissible  as  a 
part  of  the  whole  transaction  upon  which  it  was  claimed  the  defend- 
ants were  liable. 

It  is  urged  that  the  instructions  were  erroneous  in  that  the 
court  told  the  jury  that  if  plaintiffs  had  themselves  prevented  de- 
livery of  the  stocks  they  could  not  recover.  We  think  the  evidence 
justified  these  instructions. 

It  is  also  urged  that  the  court  erred  in  not  granting  plain- 
tiffs' motion  for  a  new  trial  upon  the  ground  that  newly  discovered 

evidence  showed  that  the  administrator  testified  incorrectly  with 
reference  to  the  time  when  payment  of  the  inheritance  tax  against 
the  estate  was  made.  There  was  an  affidavit  by  one  of  the  attorneys 
concerning  this  fact,  which  did  not,  however,  directly  contradict 
plaintiffs'  evidence.  At  any  rate  the  time  of  payment  of  the  in- 
heritance tax  was  not  material  or  controlling. 

The  judgment  entered  upon  the  verdict  of  the  jury  is  right 
and  it  is  affirmed. 

AFFIRMED. 

O'Connor  and  MctJurely,    JJ' ,    concur. 
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BMKA  DICUS,    IDA  SLAVIK  and  EERTHA  ) 

M.   DICUS,   Conservatricss  of  the      -^  ^'\ 

Estate  of  LOUIS   SCHERER,   Incompeteatfs     ) 

Appellee, 

VS. 

JOHN  B,  DICUS  and  UNITED  STATES 
FIDELITY  AVI  GUARANTY  COMPANY, 
a  Corporation, 

Appellants.       ) 


IOM  MUNICIPAL 
COURT  OF  CHICAGO. 


28  7  I  .A.  611 


v 


MR.  PRESIDING  JUSTICE  MATCRETT 
DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  an  appeal  by  John  B.  Dicus,  administrator  of  the 
Estate  of  Henry  3cherer,  from  an  order  entered  October  3,  19  35,  by 
the  Municipal  court  of  Chicago,  in  a  case  wherein  Emma  Dicus,  Ida 
Slavik  and  Bertha  Dicus,  as  conservatrices  of  the  Estate  of  Louie 
Scherer,  incompetent,  were  plaintiffs  and  the  United  States  Fidelity 
and  Guaranty  Company,  a  corporation,  and  John  B.  Dicus  were  defend- 
ants. 

The  order  was  entered  upon  the  motion  of  the  conservatrices 
plaintiffs  and  directed  that  the  half  sheet  and  record  in  the  case 
should  be  corrected  so  as  to  show  the  filing  of  plaintiffs'  Notice 
of  Appeal  on  July  13,  1935,  as  originally  stamped  on  the  half  sheet 
by  the  clerk,  instead  of  July  12,  1935,  as  subsequently  altered  in 
ink,  and  directing  the  clerk  to  change  the  notation  on  the  half 
sheet  accordingly.   The  order  further, on  motion  of  plaintiffs, 
gave  plaintiffs  leave  to  restore  a  lost  portion  of  the  files, 
namely,  plaintiffs'  Notice  of  Appeal  "heretofore  filed  herein  on 
July  13,  1935,"  etc. 

The  importance  of  the  change  in  date  from  July  12,  1935, 
to  July  13,  1935,  arose  out  of  the  fact  that  if  the  Notice  of 
Appeal  was  filed  in  the  clerk's  office  on  July  12,  then  the  report 
of  proceedings  of  the  trial,  which  was  not  presented  to  the  trial 
court  until  September  11,  1935,  was  not  filed  or  presented  within 
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sixty  days   after  the  filing  of  Notice  of  Appeal  as  provided  in 
paragraph  1   of   subparagraph  C  of  Hule  36  of   the   Supreme  court. 
September  11,    1935,   was  61   days   after  July  12,   1935.      There  had 
been  no  order  entered  extending  the  time  for  filing  the  Report 
of  Proceedings,    and,    therefore,    if  the  Notice  of  Appeal  was  filed 
July  12,    1935,    a  motion   to   strike  it  would  probably  have  been 
granted, 

Plaintiffs   contend  that  the  order  was  not  a  final   and 
appealable  order  within   the  meaning  of  Section    77  of  the  Civil 
Practice  Act,    Illinois   State  Bar  Stats.   1935,    chapter  110,   page 
2449,    and   say   that   since  the   court  found  taat  plaintiffs'  Notice 
of  Appeal  was  originally  stamped  on  the  half  sheet  as  having  been 
filed  July  13,   1935,    and  had  been   thereafter  altered  with  pen  arid 
ink,    there  were  matters  of  record  from  which  the   court  could 
properly  correct  the  record. 

One  phase  of   this   cause  was  before   the  Third  division  of 
thia   court   in  a  proceeding  by  way  of  mandamus   to   compel   the   Judge 
of  the  trial   court  to  expunge  from  the  record  an  order  dismissing 
the  appeal   of  plaintiffs  and  to   settle  and   sign  a  report   of  pro- 
ceedings.     That  petition  was  heard  by  the  Third  division  of  this 
oourt  at   the  October  Term  1934,    and  an  opinion  was  filed  December 
23,   1935,    directing  that   the  order  be  expunged  and  writ  of  mandanaii 
awarded  -  People  of   the  State  of  Illinois  for   the  Use  of  Ida  olavik 
et   al. .   Appellant.   ts>   United  States  Fidelity  and  uuaranty  company 
and   John  B.   Picas.  Appellees.    283  111.   App.    627.      The  appeal  of 
plaintiffs  was   thereafter  filed  in   this   court.        The  record  in- 
cluded the  Report   of  Proceedings.      It  has  been   considered  en  its 
merits  and  an   opinion   this   day  filed  which  affirms   the  judgment   of 

the   trial   court.        Plaintiffs  have   therefore   secured   the  advantage 
of   their  appeal   and  the  defendants  of  the   judgment  in   their  favor. 
The  questions  now  discussed  ere  mere  moot   questions  whicn  will  not 
be   further  considered  by  the   court.      The   appeal  of   the  defendant 
will  be  dismissed, 

APPEAL  DISMISSED. 
O'Connor  and  McSurely,   JJ.  ,    concur. 
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FLORENCE  UHLIG,  )J^^} 

Appellee,  )    i 

)        M 


>PEAL  jpftm   CIRCUIT   COURT 
▼■/  )     / 


JOHfcl   HANCOCK  MUTUAL  LI  BE   IKSURAfcCE 
COMPANY,    a  Corooratiori , 

Appellant.  ) 


OF   COOK  COUNTY. 

3 


28  7I.A.  611 

MR,    JUSTICE  M-oSURELY  DELIVERED   THE  OPIUIOtt  OF  THE   COURT. 

Plaintiff  brought   suit   seeking  to   recover  as  "beneficiary 
the  double   indemnity  provided  for  in  four  life  insurance  policies 
issued  by   defendant  on    tne  life  oi   her  husband,    George  A.    Unlig; 
the  face  amount  of   the  policies  had  been  paid  and  by  this   suit 
plaintiff   sought   to    recover   the  additional   amount,    alleging  that 
the   insured   died    as   the    result   of  an   accident;   upon   trial    she  had 
a  verdict  for  $1342;    judgment  was   entered  and  defendant   appeals. 

The   complaint  alleged   that   the  policies   contained  provi- 
sions  that  upon   receipt  of  due  proof  that   the  insured  has    sus- 
tained bodily  injury  solely  through  external,  violent   and  acci- 
dental means,    resulting  in   the   death  of   the   insured  within  ninety 
days   from  the  date  of   such  bodily  injury,    the   company  will  pay 
an  additional   amount   equal   to   the  face  amount   of  the   insurance 
stated  in  eaeh  policy;    that  the  insured  died  November  28,   1933, 
through  bodily  injuries   sustained   solely  through  external,   vio- 
lent and  accidental  means;    that  October  11,   1933,  he  fell   down 
the   stairs  on   the  premises  occupied  by  him  as  a  tenant,    receiving 
injuries  which  proximately   oauaed  his   death  on  November  28th. 

Defendant  denied   t   at   the   death  of   the  insured  was  caused 
by  such  injuries,    denied   that    the   fall   down   the   stairs   caused   the 
deatn  of  the   insured,    and   alleged   that  his   death  was   oaused  by  heart 
trouble  and  not  on   account  of  any  bodily  injuries  received   solely 
through  external,    violent   and    accidental  means. 

The  insured  on   the  day  of  his  death  was  working   for 
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Westerlin  &  Campbell  Company,  removing  a  refrigerating  continu- 
ous coil  about  30  or  35  1'eet  long,  out  oi  a  room  to  be  plaoed 
upon  a  truck;  eight  men,  including  the  insured,  were  handling  the 
coil;  they  were  resting  Just  before  placing  it  on  the  truck, 
when  suddenly  the  insured  collapsed  and  fell  down;  a  Dr.  i*.unson 
was  summoned  who  came  about  ten  minutes  later  and  pr  noanced 
him  dead;  this  Doctor  testified  that  in  his  opinion  "internal 
organic  trouble  caused  his  death.   1  mean  by  that,  that  was  net 
an  accidental  death";  that  the  body,  particularly  the  face  and 
head,  was  very  much  congested,  bluish,  red,  and  that  this  indi- 
cated that  death  was  due  either  to  apoplexy  or  a  heart  condition. 

in 
There  was  also/evi  ence  proceedings  brought  by  plaintiif 

against  the  insured's  employer,  in  which  plaintiff  signed  and 
filed  before  the  Industrial  Commission  of  Illinois  a  claim  for 
compensation  in  which  it  was  stated  that  George  Uhlig  "was  killed 
in  an  accident"  and  had  died  of  heart  disease,   This  claim  was 
compromised  by  the  payment  by  the  employer  to  plaintiff  of  #200 
in  a  lump  sum.   Under  the  terms  of  the  settlement  it  was  stated 
that  the  employer  denied  that  the  deceased  had  any  accident,  but 
that  "Deceased  died  of  organic  heart  disease,  as  per  doctor's  re- 
port and  death  certificate  attached,"  and  that  the  widow  (plaintiff 
here)  had  agreed  to  accept  this  lump  su.u  in  full  of  all  claims. 

Plaintiff  produced  evidence  tending  to  show  that  the  fall 
of  the  insured  on  the  stairs  on  October  11th  produced  a  big  lump 

on  his  head  -  over  the  left  eye;  that  he  was  in  bed  one  day  but 

usual 

did  not  have  a  doctor,  and  thereafter  proceeded  about  hij/affairs 
and  employment;  that  there  was  a  marked  change  in  his  disposition; 
that  he  did  not  seem  to  be  as  pleasant  as  before  the  fall  but  was 
cross  and  unfriendly*   It  scarcely  needs  argument  to  sup  ort  the 
eonclusion  that  this  fails  to  prove  that  the  fall  on  October  11th 
caused  his  death  on  November  83th. 
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But   counsel   for  plaintiff  argue   that  Dr.  Weiner,    testifying 
as  an   expert,    gave   evidence   tending  to   support  plaintiff's   clai*. 
In  answer  to   a  hypothetical   question  Dr.  V/einer  testified  that   "the 
cause   of  death   coaxd  or  might    be  produced  "by  the  injury    to  his 
head  on  October  11th,"     In  Doyle  v,   Prudential  Ins.    Go.    of  America^ 
280   111.   App.    628,   we  had  occasion   to  pass  upon   similar  testimony 
of  an   expert  vitness  who    said   that   there   "might  or   could  be"   a 
causal   connection  between   an   accident   and  the  insured's  death.      We 
there  said  that   the  plaintiff  had  the  burden  of  proving  that   the 
insured   sustained  bodily  injuries   solely  through  external,   violent 
and  accidental  means   resulting   in   the   death  of  the  insured,    and 
that   the  evidence   oi   the   expert   did  not  meet   this  requirement.      We 
said  that   the  opinion  of  the   expert  was  merely   surmise  or  conjec- 
ture,   end   that   this   cannot  be  regarded  as  proof,    citing  Stevens  v, 
Illinois  Central  R,   H.    Co..    306   111.    370.      A  similar   case  was  under 
consideration   in  .National  Life  jfc  Ace.    Ins..  .Co.   v..  Kendall,    248  hy. 
768,   -wnere   the    court    said   that   the   circumstances  might   raise  a 
"supposition"   that   an  accident    caused  the  fatal   disease,    "but   a 
supposition  is  not   enough;    &  judgment   cannot  be  rested  on   a  suppo- 
sition."    Applying  what  has  been  held  in   these  and  other  cases,   we 
are  of  the  opinion   that  plaintiff  failed    to  prove   the   essential 
allegations  of  her   claim  with   reference  to    the   cause  of  death. 

At  the  conclusion  of  all    the  evidence  defendant  moved  that 
the  jury  be   instructed  to   find   the  issues   for  defendant,   which  mo- 
tion was  denied.      As  there  was  no   evidence   to    submit   to   the  jury 
the  motion  should  h*ave  been  allowed. 

3?or  the  reasons  above   indicated,    the  judtfjaent   is  reversed 
without   remanding  the   cause. 

f&VlihSKD. 

Matchett,  P.    J. ,    and  O'Connor,    J.,    concur. 
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CITY  OF  CHICAGO,  ) 

Appellee,    ) 


vs. 
SOL  SERNSTKIS, 


APPEAL  FROM  MUNICIPAL  COURT 
OF  CHICAGO. 

up***.    ,      2871.A.6121 


MR.    JUSTICE  McSJRELY  DELIVERED  THE   0PI1<I0K   01'  THE   CCURT. 

Defendant,    tried  by  the   court,  was  found  guilty  of  the 
violation  of   section  4283  of  an   ordinance  of  the   City  of  Chicago, 
fined  $100,    and  he   appeals. 

The  ordinance  provides   that   it    shall  be  unlawful   for  any 
person   to  post,    stick  or  tack  any  notice,    sign,    etc.,    calculated 
to   attract   the  attention  of  the  public,   upon   any  building  without 
first  obtaining  the  written   consent  of   the  owner,    agent,    lessee  or 
occupant  of  such  premises. 

Defendant   first   says   that   this   ordinance  is  void  as  un- 
reasonable and  beyond   the  power  of   the   City   to   enact   arid  enforce, 
Citing  Wipe  v.    0.    &  S,   W.   Ry.    Co..   193  111.    361;    there   it  is   said 
that   the  power  of  the   city  was  limited   to   the   enactment  of   such 
ordinances  as  promote  the  public  good,    and  an  ordinance  which  pro- 
hibited anyone   alighting  or  boarding  any,   car  Wi.il  e  it  was  in  motion 
was  held  void;    that   the  ordinance  was  unreasonable  as  it   applied 
to  places  where  it  would  be   safe  to   alight  when   the   train  was 
moving  slowly.      It  was  held   that   this  was  not  related  to  any  ques- 
tion of  public   safety.      In   Consumers  Co.    v.    City  of  Chicago,    713 
111.    408,   it  was  held   that   the  police  power  extends   to  protection 
of  the  lives  and  health  of  all    persons,    "and  the  protection  of  all 
property  within   the   State."      Chicago  v.    Green  Mill   Gardene.    305 
111.    87.      The  posting  of   signs  on  a  building  is   la    the  nature  of  a 
trespass,    and   the  legislature  has  passed  laws  intended   to  protect 
owners  of  property  against   trespass.      111.    State  Bar  Stats.    1935, 
chap.    38,   par.    594.      In  Saucton  v.    City  of  Peoria.    75  111.   App.    397, 
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the   court   sustained  as  valid  an  ordinance  w  ieh   i'orbade  anyone   from 
trespassing  upon    any  private  premises.      The  ordinance  in   the  in- 
stant  case  has  for   its  purpose   the  protection  of  the  property 
owner  and   is  a  reasonable  exercise  of   the  police  power  on   behalf 
of   the   citizens. 

Complaint   is  made   that   the  judgment   is  void  as   finding 
defendant   tvailty   of    the  violation  of  another   city  ordinance  ratner 
than   the   one  under   consideration.      The  entry  of  the   erroneous 
judgment  was   due   to   a   clerical   error  of   the   clerk  of   the  itunicipal 
court  who    confused   the   section  number  of  the   ordinance.      This 
error  has  been   corrected  and  a   supplemental   record   showing  the 
correct   judgment  has  been  filed  in   this   court. 

Complaint    is   also  made   tnat   the  procedure  was  not   according 
to    the  Municipal  Court   act  in   that   the   complaint  was  not   sworn    to  by 
the  police   officer  who  made   the   arrest.      The   complaint  was   sworn   to 
by  a  private  individual  who    claimed  to  have   seen  the   commission  of 
the  offense.      The   argument    seems   to  be   that  under   section   49   of 
the  Municipal   Court   act,    chap.    37,   111,    State  Bar  Stats.    1935, 
par,    438,    a  police  officer  may  arrest  only  whe;^  he  has   seen   the 
act  violating  an   ordinance.      This  is  true   if  the  officer  is  the 
only  one  who    sees   the   act  of  violation,   but  paragraphs   2  and  3 
provide   for   a  complaint   by  a  private  person.      The   evidence  here 
shows   that  no    oolice  officer  saw   the  alleged  offense,   but   the  ori- 
vate  person  who   signed  the   complaint  testified   t^.at  he   saw  it  and 
notified   the  officer  of   the   offense,  who  made   the  arrest.      It 
would  be  unreasonable   to   construe  the   statute  as  iiolding   that  a 
private  individual  who   saw  an   offense,   not    seen   by  a   oolice  officer, 
cannot    sign   the   complaint,   which  would  mean   that  only  those  of- 
fenses observed  by  an   officer   could  be  prosecuted. 

Defendant   is  on  more   substantial   ground  in  his  argument 

and 
that   the   evidence  is  insufficient   to    support   the  finding/  the 
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judgment*      Two  witnesses  testified  that   they   saw  defendant  pasting 

a   sticker  on   the  tuij-uing.      ttef finftMt   denied    tnat  he  had  done  this. 
As  we  have   said,    the   ordinance   is  directed  against  a  trespass,    and 
the  acts  mentioned  are  not  unlawful  when  done  witn.  the    consent   of 
the  owner,   agent,    lessee  or  occupant  of   the  premises.      The  absence 
of   consent    is   therefore  an   essential   ingredient   ol    the  offense. 
In  order   to   establish    the  guilt   ol   defendant   it  was   incumbent  upon 
the  prosecution   to    show   that    the  poster  was  fixed  to    the  building 
without   the   consent   of  the  owner  or  his   representative.      There  was 
an   absence  of  any   evidence   to   this   effect. 

Whether  it   is  necessary    to  prove  negative  averments  depends 
upon   their  nature   and    character,    and  an  a  general   rule,   where  it   is 
as  easy  l'cr  the  plaintiff  to  prove  the  negative  as  it  is  for  the 
defendant   to  disprove  it,    the  burden  of  proof  rests  upon  the 
plaintiff.      Great  Western  R.   B,    Co,   v.  Bacon.   30  111.    347.     In 
So k el  v . ,  Th g  jg eo j?3. e .    212  111.    238,    it  was   said   that  wh-re  an  act  is 
made  criminal,  with  exceptions  embraced  in   the  enacting  clause 
creating  the  offense   so   as  to  be  descriptive  of  it,   the  People 
»ust  allege  and  prove   that   the  defendant   is  not  within  the   excep- 
tions.     In  Abhau  y,    Grrassie,    262  111.    636,   it  was   said  tnat    courts 
must   apply  practical   common   sense   in  determining  this   question; 
that  when  the  means  of  proving  a  fact  are   equally  within  the  con- 
trol ©f  each  party,    then  the  burden  is  u  >on   the  party  averring  the 
negative;    that  the  defendant  has   the  burden   only  when  he   alone  is 
in  possession  of  proof   that  would  disprove    the  negative   averment 
and  the  other  party   is  not  in  possession  of   such  proof.      In  The 
People  v.    Talbot.    322  111.    416,    it  was  held  that  where  a  statute 
defining  an  offense   contains  a  proviso  which  is   so  incorporated 
with   the  language   describing  the  offense  that   it  cannot  be  described 
if  the  exception  is  omitted,    such  exception  must  be  negatived  in  an 

indictment. 
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As  we  have   said,    the  provision  of   the  ordinance  in   question 
conditioning  the  unlawfulness  of   the   act  upon   the  non- con  sent   of 
the  owner,   makes   this  non-oom;ent   an   essential   elwtent   of   the  of- 
fense. 

The  City   says   that  as  defendant  filed  no  written   affidavit 
of  defense  he    if?   confined,  to  his   ore!   testiiaony  i'or  his  defense. 
The  procedure  in  an   action  by  t.  city  to   recover   a  penalty  for  the 
violation   of  SB   ordinance   is  quasi    erimiii,alt    and  it  was  not  neces- 
sary for  defendant   to   fi.i.e  a  written   affidavit   of  defense.      City  qf 
Chicago  v .,  Liaison ,    2 21   111,   App .    255, 

The  fact  tuat  aei'ei  dant  deified  pasting  any  stic&er  on  the 
"building  did  not  release  tne  Cit;/  from  proving  tnat  tne  act  ahicu 
its  witnesses  testified  to  nave  eeen  was  done  without  the  consent 
of  the  owner. 

jf'or  the  reason    taat    cue   eviaeuoe  failed  to  prove  an 
essential    element  of   the   offense   charged,    the  j  u-j.yaer.it  is  reversed. 

juvjutm. 

llatehett,   iJ.    J.,    and  O'Connor,    J.,    concur. 
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38938 

In  the  Matter  of 

THE  EST  ATS  Of   DANIEL  GAWES,  Deceased. 


Appeal  of  OLARA  V.  GAWEE,  Executrix 
under  the  Last  Will  and  Testament 
of  Daniel  Gawne,  Deceased, 

Appellant, 

▼  8. 

In  Re  Claim  of  WILLIAM  L.  o^Ouaeell, 
Successor  Hsceiver  of   the  Lincoln 
State  Bank  of  Chicago, 

Appellee. 


; 


APPEAL  ERGR 'CIRCUIT 
C0BRT  Oi'  COOK  COUETY. 

28  7  LA.  615 


EH.    JUSTICE  mammX  DELIVERED  THE  OPltflOR  0*  TEE   hi       , 

Thle  la  an  appeal   from  a  judgment  of  the  Circuit  court   In 
an  appeal  from  the  order  of  the  Probate  court  allowing  the  claim 
of  the  receiver  of  the  Lincoln  State  Bank  against  the  executrix  of 
the  last  will   and    testament  of  Daniel  Gawne,   deceased. 

W«  have  detailed  the  facte  and   evidence  heard  in   ease  Ee. 
38939,   opinion  this  day  filed.      In  that  case  we  have  reversed  the 
order  of  the  Circuit  court  dismissing  the   complaint  in  equity,   and 
have  remanded  the   cause  with  directions  to   reform  the  note  in  con- 
troversy so  as  to    show  on   its  face  that  Daniel  Gawne   signed  it 
•as  Treasurer*  and  not  in  his  individual   capacity. 

As  we  will   assume   that  what   should  be  done  haa  been   done, 
WS  will   assume  that    the  note  has  been  reformed   as  indicated   so    that 
there  is  no  liability  against  Daniel  Gawne  or  his  eatate,   and   the 
Judgment   Is  reversed  without   remanding. 

REVERSED. 


Ratehett,  P.    J.,   and  O'Connor,   J.,   concur. 
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38961 

CORA  MOSN,  ) 

Aooellee,  ) 

)      AWBAI,  m0U  HUiaciPAL  fft.JRT 

vs.  ) 

OJf   CHICAGO. 

RUTH'S  BKAUTY  SHOPPKS,    Inc.,        ) 

a  Corporation  ,  ) 

Appellant.  ) 

28  7I.A.  612^ 

MR.    JUSTICE  MeSURhiLY  DELIVERED  THE   OPISIOli   Oi'   THB   COURT. 

Plaintiff   sought   damages   for  alleged  unskillful   and  neg- 
ligent performance  of  defendant's   aervices  in  giving  plaintiff  a 
permanent  wave   and  u^on   trial  by   the   court  had  a  judgment  for 
$100,   from  which  defend  rait   appeals. 

It   is   first   said   that   the   statement   of   ciaiu.  is  insuf- 
ficient  to    support   the  finding  and  judgment   in   that  it   fails  to 
allege  that  -plaintiff  was   in   the   exercise  of  due  care  and   caution 
for  her  own    safety.      Defendant   filed  an  affidavit   of  merits  in 
which  it   denied    tnat   the  work  was  unekillfully  and  negligently 
performed,    and   alleged   that    it   used   the  highest   degree   of  care  in 
giving  plaintiff  a  permanent  wave,      Ho  nation  was  ^-ide   to    strike 
the   state?nent  of   claim   except   at   the   fetg&jwlag   of    the  trial,   when 
counsel   for  defendant   made  a  verbal  motion   to   stride,   which  the 
court   deried. 

In    an   action   of   the   fourth   class  in   tort  MuMPf   the   statement 
contains  all   the   elements  necessary  to   the   cause  of  action   so   far 
as   the  defendant's  duty   and   the  "breacu   oi    it  are   concerned,    it   is 
not  necessary   to   aver  a  fact   in  no  way  connected  with   the   tort, 
kypns  v,   Kanter   et    ajl.  .    r:iC   111.    App.    78.      And  the    same  case  in 
the   Supreme   court   (285  111.    336)   where   the   court   said,    "we  win  no  I, 
with  the  whole  record  before  us,    reverse    the  judder*  t   for   the  pur- 
pose of  letting    the   parties   raise   in   a  more   formal  way   an   i:>su«  of 
which   they  have   already  had   the   benefit  of   a  full   trial." 

Plaintiff   testified  as   to    the  application  of   the   appliances 
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uaed   in   the  giving  of   a  permanent  wave;    wey  began   to    burn  her 
head  and  she   so    told  an  attendant,   who  blew  under   the  hair  to 
cool   it;    it   continued    \,o    burn   but   the  attendant   said    thie  was 
"because   the  hair  was   ""very   curxy  arid  it  would  be  ail    rifeht."      Uhe 
suffered  pains  during  the  fe&gfet   and  blisters  formed  and  the  next 
■oraing  she  ^en;  to   defendant's   "i'arlor"   and  complained  of  the 
burn   and  was   given  a  jar  of  salve   to  put  on  the  burned  spots;    they 
advised  her   to    call  on  Dr.    bummers   if  iv    lid  not  get  better;    she 
called  on  Dr,    bummers  who    treated  her. 

Defendant  makes  the  argument   that   these  injuries  were  not 
burns  but  were  blisters  caused  by  pulling  the  short  nairs.     however, 
defendant's  witness,   Dr.    Uim&erg,    testiiied   that  plaintiff's  injury 
wae    caused  by   a  turn;    that  he   found  "evidence  of  a  second  or  tnird 
degree  bum,"     &viaence  to   the  same  effect  v,as  given  by  another 
doctor   called  by  defend*  t,  Vfea   testiiied  that  it  was  a  third  de- 
gree"  burn   Mid   fckftl   tne  wound   did  not  look  as   ii    it  were   caused  by 
pulling   the  hair,      the   evidence   of  defendant's   three    boctors  estab- 
lished  that    the  injury  was  a  burn. 

-Dai   l  ,ctE   in    this   case  are   similar   to  those   involved  in 
HJK;;if,s  v.   Byrnes.    274  111.   App.    44o,  wh,-re   sijuila.r  injuries  were 
considered  and   a  juigment   sustained  for   the  plaintiff,    the  opinion 
citing  MHMarewt   authorities  on   the  subject. 

We   see  no   reason   to   disagree  With   the  finding  of  tne  trial 
Judge   and  the   ja   <_.<  va.%  is   affirmed, 

tUTI. 

Matchett,   F.    J,,    and  O'Connor,    J,,    concur. 
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39055 

HAR0I.T)  R.    SCHRADZKI , 

Appellant, 


)         APPEAL/PROM   OHrftf  OF  CIRCUIT 
VS.  )         COURl/otf   COOK  ^DtJMT*  ORANTIBG 

)         A  MJF   TRIAJ  , 


PATRICK  WARKKM  and  PATRICK 

WARREB  CONSTRUCTION  COMPANY , 

&  Corporation,  ) 

Appellees.         ) 


28  7  I.A.  612 


&R.    JUSTICE  licSURELY  DELIVERED  THE   OPINION   OF  THE   COURT. 

Plaintiff,   bringing   suit   on  a  quantum  meruit   basin   to   re- 
cover for   services  rendered  by  him  as  attorney   for  the   defendants, 
upon   trial  had  a  verdict   for   lift, 000;    the  trial   court   sustained 
defendants'   motion   for   a  new  trial,    saying  he   could   see  no   error  in 
the  record  hut  was  of    the  opinion   the  verdict   of  the  jury  was  ex- 
cessive;   the  new  trial  was  granted   solely  upon   that   ground. 
Plaintiff  -netitioned  this   court   for  leave  to   appeal  from  this 
order,   which  was  granted,    thus  presenting   for  determination   the 
propriety  of  the  order. 

Defendant  Patric,  Warren   approached  plaintiff  with  a  view 
to    securing  his   services  for  defendants  in   certain  matters   re- 
quiring a     attorney.      There   is   some  disoute  as   to    the  terms  of 
employment.      Plaintiff   testified   that  he   told  Mr.  Warren  he  would 
charge  reasonable   and  fair  fees.      Warren   testified  the  agreement 
was   to  pay   plaintiff  #100  a  day  for  every  day  he   spent  in   court, 
and  anything  done   outside  of   court  would   cost   defendants  nothing. 
There  was   other   evidence   tending   to    support  plaintiff's  version 
of  the   terras   of   employment   and  the   jury  was  justified  in   accepting 
plaintiff's   testimony  on   this  point. 

Plaintiff  testified  in   detail   as  to  his  work  as  attorney 
in    representing   the  defendants  in    some  fifteen  matters,   nearly  all 
of   them  involving  a  trial   in    court.      The   evidence   shows  they  were 
conducted  by  plaintiff  with  professional    skill   und   singular 
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Two  attorneys  practicing  at   this  bar  gave    eroert  opinion 
testimony  as   to    the  reasonableness  of   tfee   skar]  ?g  made  by  plaimtlff 
for   these   services.      Each   of   the  witnesses  valued  the   services   at 
a   substantially  hipher  figure   than   that    claimed  by  plaintiff  and 
far  in   excess  of  the   amount   allowed  by   the  Jury.      Defendants  intro- 
duced no   evidence   to    contradict   that   given  by  these   attorneys. 

Warren   gave   testimony  tending   to  minimize   the   services 
rendered  by  plaintiff  in  what   It  called   the   "Curses'   Home"  matter. 
This   involved   a  contract  by  defendants   to  build  for  the   County  of 
Cook  •  home  or  dormitory   in   Chicago   for  11,410,000;   Warren   in  tin.  ted 
that  plaintiff  was  not   an  important   factor  in  handlin0  the   contracts 
involved.     Plaintiff   testified   in  detail    as   to  his   services  la 
this  matter,    an*   the  attorneys   testifying   also  went   into   details 
as   to   their  value. 

Zn  the  written  motion   for  a  new  trial  defendants  presented 
only  two  points:      (l)      That   the   court   erred  in   striking  from  the 
evidence   the   testimony  of  Patrick  Warren   to   the   effect    that  plain- 
tiff was  not   employed  by  either  or  both  of  the  defendants  in   con- 
nection with  the  Nurses'  Home  matter,      (2)    That   the  verdict  was 
excessive.     As   to    this  second  point,  we  are  of  the  opinion   that 
the   amount   of  the  verdict  was  well  within   the   scope   of  the  testi- 
mony  mi    should   be  allowed   to    stand. 

As  we  have   indicated,   Mr.   Warren  gave  testimony  intimating 
that  plaintiff  did  not   represent   defendants  as  attorney  in    the 
Nurses'  Home  matter.      The   ruling  of  the   court   excluding  this  tes- 
timony was  proper.      In   the   sworn    answer   filed  by  defendants  they 
admitted   that  plaintiff  represented  one   or  fcotn  of  the  defendants 
in    all   of  these  matters,    including  the  Nurses'  Home  matter. 

Section  40,    Civil  Practice  act,    chap.    110,   par.   163,   111. 
Stgte  Bar  State.    1935,   provides   that   every  answer   shall   contain   an 
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"explicit   oA&isolta   or  denial   of  each   allegation  of   the  pleading," 
an 3   it   is  also    provided   that    "every   fell tgat  1*0   •  ■  ••*  not   02$l&olt&y 
denied   shall  "bo  deemed   to   be   admitted,"     When,    therefore,   in  defend- 
ants '    sworn   answer   it  was   ftfrlttod    ttUkt    the  plaintiff   represented 
them  in  all    the  matters   claimed,    they   could  Rot  he  heard   either 
directly  or  by  innuendo    to    say    that   plaintiff  had  not   represented 
them  in   any  of    these  matters.      It    is   elementary   that   a  party  will 
not  he  permitted  to   disprove   that  which  he  has  admitted  in  his 
pleadings,      g  abash  ivy.  ,Co.    v.   Bill  in  g  a.  .,   812  111.    37. 

In   this    court,    for   the   first   time,    defendants  make   the 
point   that  trie   evidence   shows   that   the  liability  of    the   two  defend- 
ants,   tf  any,    is   several,    and   that   the   joint  verdict   is  not   sup- 
ported by  the   evidence.      I'he  written  notion  for  a  new  trial   claimed 
only  tv.o  points  of   error,  which  we  have  already   stated,      noticing  is 
contained    la    that  motion  which   raises   the   question  defendants  now 
present,   nor  was   the  point     raised  or   suggested  upon   tne   trial.    It 
is   a  well    settled  rule   that  no  points  may  be  urged  on   review  which 
are  not   •moodied  in   the  written  notion  for  a  new   trial   or   raised 
upon   the   trial.      All   existing  grounds  not   so    specified  in   the 
written   motion   for   a  new   trial   are  waived,      heilifc  v.    Continental 
Casualty    Co. .    230   111.    App,    142;   AoBulty  v.   hotel   Sherman   Co.f    280 
111.    App.    32.5;    JMtJM  Vaj-ley   Coal   Co.    v.    Chiaventone.    214  111.    314; 
Mllar   et   al.    v.  Mctfanis.    57  111.    126;    Illinois  Central  R.   h.    Co. 
vf    Johnson.    191   111.    594^ 

*he   objection   ^oes  only   to   the  form  of   the  verdict,    and 
defendants,    il  the,y  wished   to  object    co    this,    should  have  made   tneir 
objection  when    ci^a   form  was   submitted   to    the   jury. 

Moreover,    tnere  was   evidence    tnat  Patrick  Warr«n  was  tne 
president,    general  manager   and  general   agent   ox    tne  defendant   cor- 
poration  arid   tne  principal  beneficiary  of   the   stock.      The   interests 
of  both  dofondonts   are   identical.      Coo  only  payments   ever  received 
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"by  plaintiff    for   z  rvices   rendered   //ere   in   the  form  of  checks  oi' 
the   Construction    company,    vhieh  vtra  in  payment  of   services  de- 
fendants MV  claim  were  l'or    the      .  _         gnofit   »i'  Patrick  «urren 
individually.      '• 'e    Hti&k    u^e   evidence  justifies   tne   conclusion   that 
Patrick  Warrcti   v.-as   Aei&g  business  unaer  a   "corporate  veil," 

The   evidence   fully  justified   the  verdict,   and    tuere  were 
BO   reversible   errors  upon   th«   trial. 

For    the   reasons   above   indicated   the  order  granting  a  x.ew 
trial   if   reversed   ana   £&«   (;»ufse   is   remanded   to   the  trial    court 
with  directions  to   deny  defendants '  motion   i'or  a  new  trial  and   to 
enter  judgment   for   tilt  plaintiff   o      the  verdict  rendered. 

H  S  BSSStS  ASS  KLiiUUNDED. 

llatchett,  P.    J.,    and  O'Connor,    J,,    concur,, 
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KATHERINE  B.    COMSTOCK  et    al. ,  ) 

(Complainants)      Appellees, 

▼  8. 

MORGAN  PARK  TRUST   &  SAVINGS  BANK, 
(a  banking  corporation),   ADELINE 
BENJAMIN,    ALLEN    T.    PRICE,  ENOCH 
J.    PRICE,    ESTHER  PRABEL  PRICE, 
HELEN  N.    PRICE,    HUGH  G,    PRICE, 
LILLIS  PRICE   ARMSTRONG,    LOUISE  A, 
PRICE    et    al.  , 

(Defendants) 

ADELINE  BENJAMIN,    ALLEN    T,    PRICE, 
ENOCH   J.    PRICE,    ESTHER  PRABSL 
PRICE,    HELEN   N.    PRICE,    HUGH   G. 
PRICE,    LILLIS  PRICE  ARH3TR0NG 
and  LOUISE  A.   PRICE, 

Appellants. 


APPEAL  FROM    CIRC'jII   COURT 
OP   COOK   COUNTY. 


o 


7I.A.6131 


MR.    JUSTICE  O'CONNOR  DELIVERED  THE  OPINION   OP   THE   COURT. 


A  person  who  Had  a   small   deposit   in   the  Morgan  Park  Trust 
a  Barings  Bank,   brought  a  representative    suit  in   equity  to   enforce 
liability  against   the   stockholders  01    the  bank  in  favor  of  the 
creditors  of  the  bank,   which  was   closed  and  in  possession  of  the 
Auditor  of  Public  Accounts.      Afterward  a  few  other  persons  who    also 
had   small   deposits  in   the  bank  joined   as   complainants.      The   case 
was   referred   to   a  Master   in   Chancery,   who   took  the   evidence,  made 
up  his  report,    fixed  the  liability  of  stockholders,    and  a  decree 
was   entered   in   accordance  with   the  recommendations   of  the  master. 
A  few  of  the   stockholders,    against  whom  the  decree  was   entered, 
appealed   to   the   Supreme   court   contending   tiat   constitutional   ques- 
tions were   involved.      The   Supreme   court,   uoon   consideration,   held 
that   the   constitutional   questions  raised  had  been  many  timet  decided 
adversely  to   defendants'    contention   and  were  no   longer  open   for 
consideration,    an  1   thsst   case  was  transferred  to    this   court,-   Corn- 
stock  v.  Morgan  Park  Trust   &  Savings  Bank.    363  111.    341.      The   court 
in   its  opinion    said   that  one  of  the   contentions  made  by  defendants 
"challenges   the  validity  of   the   amendment   of  1929    to    section  11    of 
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the  general  Banking  act,   which  empowers  the  court  to   authorize  the 
payment  of  complainant*'    solicitor's  fees  and  other  costs  of  liti- 
gation out  of  moneys  collected  from  stockholders.     Appellants   are 
in  bo  position   to   raise  this  question.      The  decree  appealed  from 
made  no  allowance  for  solicitor's  fees.       they  were  allowed  in  former 
orders,  to  which  no  objections  were  made  and  from  which  no   appeal 
was  perfected,     Even  if  there  were  grounds  for  resistance  to   the 
allowance  of   such  fees,    the   creditors,    and  not   the  stockholders, 
are  the  only  ones  who   could,  object,    as  the  stockholders  have  no 
interest  whatever  in   the  distribution  of  the  funds  which  they  are 
compelled  to  pay.     The  stockholders  are  not  concerned  about  how 
much  or  how  little  may  he  allowed  as  solicitor's  fees  or  whether 
any  are  allowed  at  all.      Their  liability  is  neither  increased  nor 
diminished  by  such  an  allowance,   if  made," 

The  record  discloses  that  a  meeting  of  the  Board  of  Direc- 
tors of  the  Morgan  Park  Trust  &  Savings  Bank  was  held  at  four 
o'clock  Sunday  afternoon,   January  24,   1932,    at   the  home  of  the 
president  of  the  bank  in  Chicago,    at  which  time  a  resolution  was 
adopted .which  recited  that   Bon  aec> unt  of  the  continual  withdraw- 
als by  depositors  on  their  resources,   the  secondary  reserves  of  the 
bank  have  been   exhausted  to   the  extent   that   the  bank  feels  it   is 
unable  to  meet   such  continual  withdrawals."     And  it  was  resolved 
that   "in  order  to   conserve  the  assets  for   the  benefit  of  the  credi- 
tors oi'  the  bank,    the  Auditor  of  Public  Accounts  be   and  he  is  hereby 
requested  to    take   charge   for  the  purpose  of  examination  and   such 
Other  action  as  he  deems  proper,   and  that  a  copy  of  this  resolution 
be  immediately  transmitted  to  him." 

The  following  day,   Monday,    January  25,    the  Auditor  of  Pub- 
lie  Accounts   took   charge   of   the  bank   as   requested,    and    it  was  not 
Opened  thereafter.     An  hour  or  so  after  the  Auditor  took  possession 
the   comolaint   in   the  instant   case  was   filed  by  K.  Lipshlts,  who   al- 
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leged  that  he  had  on  deposit  in  the  bank  $167.      And  the  grayer  was 
that  the  director  he  held  liable  under  the  provisions  of  section 
6   of  artiele  11   of  the   constitution  of   this  St?ite;    that  a  receiver 

w  be   appointed   to   receive   and   disburse   the  moneys   collected  from   ths 

stockholders  and   that  an  injunction   issue  enjoining  all  other  per- 

t4  sons,   who   claim  to  be   creditors,   from  instituting   any   suit   against 

V^j^$he"sHit .T-fft p te*w»  to   recover  their  stock  liability. 

It  was  alleged  in   the  bill    that  before   the   commencement  of 
business  January  25,   1932,    the  Auditor  of  Public  Accounts  made  an 
examination   of  the  bank   to   determine  it3  financial   condition,     nd  had 
closed  the  bank  and  taken  control  of  its  property  to  prohibit  the 
further  carrying  on  of  its  business;    that  the  ban*  was  indebted  in 
excess  of   one   and   one-half  million  dollars   and   its  assets  were   car- 
ried on   its   books  in  excess  of  one  million   dollars;    that   it  had 
ceased  to   do   business   and  was  wholly  insolvent   and.   that  the  bill 
was  brought   on  behalf  cf   complainant   and    all   other  creditors. 

February  25,   1932,    the  Auditor  of  Public  Accounts   found   that 
the  bank   could  not  be  reorganized  and    should  be  liquidated   through  a 
receivership,    and  in   compliance  with  the   statute  he   appointed   a 
receiver.     March  4,   1932,    the  Auditor-  filed  his  bill   in  the   Circuit 
court  of  Cook   county  for  the  liquidation  of  the  bank  and  his  appoint- 
ment of  the   receiver  was   confirmed.      Afterward  an   amended  and   sup- 
plemental bill  was  filed  in   the   instant    suit.      There  were  numerous 
and  protracted  hearings  before   the  master,    and  while   the   evidence 
was  being  taken   the  defendants  who  prosecute   this  appeal,   on  October 
18,   1934,   filed  their  cross-bill   in  which  they  set  up   that  the  re- 
ceiver appointed  by  the  Auditor  had  paid  a   "dividend"  of  25:1  to   the 
general   creditors  of  the  bank,    and   they  sout^ht   to  have  the   amount  of 
this  dividend   credited,    and  prayed   that   the   complainants  be  enjoined 
from   continuing  the  prosecution   of   the   3uit  until   the  result  of 
the  final  liquidation  of   the  assets  of  the  bank  might  be  ascertained 
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and  determined.      The   cross-bill  was,   on  motion  of  complainant 
stricken  for  want   ol'  equity. 

The  reoord  discloses   that   the  bank  was  insolvent,   as   shown 
by  the  resolution  of  the  boarci  of  directors, at  the   tiiae  it  was 
taken  over  by  the  Auditor  of  Public  Accounts  January  25,  1932; 
and   it   further  appears   the   assets  of  the  bank  were   in   the  possession 
of  the  receiver,    and  if  we  assume  the  stock  liability  sought  to  be 
enforced  be   collected  in  full,   the   total  assets  will  be  wholly  in- 
sufficient  to  pay  the  creditors. 

Defendants   contend  that   since   the  original  bill  was  filed 
at  10  a.   at,    of  the  day  the  bank  was  closed  by  the  Auditor,    the 
suit  was  premature   and  cannot   support   the  decree  of  larch  4,   19  35, 
whieh  Is  the  decree  appealed  from.     And  the  argument  is  that  at  the 
time  of  the  filing  of   the  bill,   the  bank  "had  not  gone  or  been  put 
into  liquidation,   and  the  Circuit   court  had  no   jurisdiction   to   en- 
tertain the  original  bill,"     That   the  Auditor  at   the  time  he  took 
possession,    and  prior  tc    the   filing  of  the  bill,  had  not  xcade  an 
examination  of  the  bank  to  deter  ine  whether  it  was  insolvent  or 
not.     We  think  the     contention   cannot  be  sustained.      The  direc- 
tors admitted   insolvency.      The  liability  of  a   stockholder  in  a 
bank  is  a  primary  one  imposed  by  the   constitution    -nd  the  statute. 
His  liability   la   contractual,     Heine  v,   Pee, en.    362  111.    357.      In 
that   case  a  bill   was  filed  in  behalf  of  complainants   an*   certain 
other  creditors   to   enforce   the   stockholders'   liability  un^er   sec- 
tion  6  of  article  11  of  the  Constitution  and  under  the   statute   on 
Banking,      And  it  was  held   that   the   right  to  maintain   such  a  repre- 
sentative  suit   eould  not   again  be  questioned  in  view  of  the  former 
decisions  of   the  Supreme   court,    citing  Golden  v.    Cervenka.    278  111. 
409,    an  1  other   oases.      The   court   there  also  held    tiiat  it  was  not 
error   to   deny   defendants'  motion   to   proceed  without   first  requiring 
the   claims  of  creditors   to  be  proved,    and   said   (p.    373)    uaat,    "It 
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ie  not  a  prerequisite   that  all   claim*  be  proved  by  the  creditors 
in   order  to   determine   the   amounts  owing  by  the   individual    stock- 
holders who   ar^  primarily  liable."      Continuing  the   court   said 
(p.    379):      "We  reviewed  the  authorities  in   that  decision,   and  from 
what  it  contains   there   can  be  no   question    that  the   cause  oi'  action 
here  is   contractual.      The  liability  ia  a  primary  one   imoosed  by  the 
constitution    and   the   statute,    and  is   read  into   the   contract  of 
purchase,   by   operation  oi'  law,   whenever  a   share  of  stock  is  bought." 

A  bank   is  insolvent  when  it   is  unable  to  meet  its  liabili- 
ties as  they  become  due    in    the  ordinary   course  of  business;    it   is 
insolvent  wher    it    cannot  pay   its   depositors  on  demand,     Bsbka 
Plastering  Go.   v.    City  Stfte  Bark  of  Chi  capo.    S64  111.   App.   142. 

In    the  Babka  Plastering  Cof    case  an   amended  and  supplements! 
bill  was  filed  on  behalf  of  the  complainants  and  all  other  credi- 
tors to   enforce  the   constitution   superadded  liability  of  stock- 
holders.     It  Tras   contended   that   the  evidence  failed  to   show  that 
the  bank  was  insolvent.      The  eotkrt  there  said  (p.   160):      "it  was 
not  necessary  to  nrove  that  the  bank  was  insolvent  as  the  liability 
of  the   stockholder  to   the  creditor  is  primary,   and  is  regarded  as 
that  of  partners,   occupying  the  same  relation  to  the  creditor  as 
the  bank  itself,   owing  the  same  debt  to   the  deoositor  as  the  bank 
owes,    mi  he   can  be   sued   for    the   debt  just   as  the  bank  may  be  sued, 
and  as   soon   as   the  bank  may  be   sued." 

Defendants   further  contend  that   coraolainj\nts   did  not  come 
into   equity  with   clean  hands;    that   "in   a  case  of  this  kind  •'here   the 
Court  must   rely  on   the  good  faith  and   disinterestedness  of  the 
complainants   and   their  solicitors  for  the   proper  reoresentntion  not 
only  by  their  own   claims,   but   those  of  all    other  creditors  whom 
they  are  allowed  by   statute  to   represent";    that  the   complainant 
alleged  he  had  a  deposit  in   the  bank  of  ^167;    that  the  bill  was 
signed  and    sworn  to   not  by  complainant  but   by  one  of  his   solicitors; 
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that  it  irai  prepared  on   a  mimeograph   form  by  filling  out  "blank 
spaces;    that   it  was  incomplete,   or  greatly  exaggerated  all   I 
facts,    as  later  appeared  from  the   evidence;    that   it  was  filed  a  few 
hours  after  the  Auditor  began  his  examination;    that   on   the  hearing 
it  appeared  that   complainant  had  a  balance  of  only  $5.69  on  deposit; 
thab  he   did  not,    before   the  bill  was  filed,    consult  with  hie   solici- 
tor who  purported  to   represent  him;    that   afterward   complainant  was 
given  leave   to   file  an  amended  and  supplemental  bill  in  w  ieh 
another  complainant  joined  him,  who  had  filed  a  similar  bill  in   the 
Superior  court  of  Cook  county;    that   some  other  persons  who  became  co- 
complainants  were  young  children  who  had  savings  accounts  in  the  bank 
subject   to  their  fathers '    control. 

The  record  discloses  that  on  the  day  the  bank  vas  closed 
and   on  which  date  LipshitK   filed  his  bill   in   the  instant   case,    two 
other  similar   cases  were  filed  in    the   oourts  of  Conk   county,    <snd  ws 
think  it   apparent,    in  view  of  all    the  facts,    that  it  may  be   safely 
said  the   suits  were  not  filed  primarily  for  the  benefit  of  the 
creditor*  but  rather  to  obtain   solicitors'   fees.      (See  Cohen  v. 
Central  Republic  Trust   Co..    2B2  111.    ape.    560.)        But  in  view  of 
what  we  have   above   said,    to   the   effect   that   a  creditor  hed   ■  right 
to   file   such   a   suit  as   soon  as  the  bank   closed,    arH   that  the   struts 
(sec,   ll)    provides   that   solicitors'    fees  may  be   allowed,   we   think 
the  objections   urged  are  not   vital   to   the  maintenance  of  the   suit. 
Section  11,    chap,   16a,   Illinois  State  Bar  Stats.   1935,  which  au- 
thorizes the  filing  of  the  suit,   provides  that   the  liability  of 
stockholders  of  a  bank   "may  be  enforced  by  any   creditor  of  such 
association  by  bill  in   equity,   in   the  nature  of  a  creditor's  bill 
brought  by  such  creditor  on  behalf  of  himself  and  all  other  creditors 
of  the  association   against   the  shareholders   thereof,    in  any   court 
having  jurisdiction   in   equity  for   the   county  in  which  such  bank  or 
banking  association  may  have  been  located  or  established." 
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Defendant*   further   contend   that  the  original,    amerced  and 
supplemental  bill    alleged  that   the  "bank  was   insolvent   and    that   its 
liabilities  were  greatly  in  excess   of  its  assets  when   the   reoeiver 
was  appointed  by  the  auditor;    that   this  was  the  rist  of  the  case 
and   that   the  proof  failed  to   sustain   these   allegations.      And  the 
further  point   is  made   tnat  the   court  erred  in   dismissing  the  de- 
fendants'   cross  bill    because    tnie   is  the  proper  -procedure  wner* 
defendants   se»k   to   bring  into   the   case  matters  which  arose   after 
the   case  was   at   iBsue.      Counsel    for   complainants  say  teat   the  evi- 
dence  shows   the  bank  was  insolvent   arid  that   this  is    shown  because 
nearly  3£  years   si 'ter   the  bank  was  in  liquidation  it   still   owed 
its   creditors  nearly  five  hundred   thousand  dollars.      Defendants 
reply  that,    applying   the  25%  paid  by  the   receiver  who.  iv-as  ap- 
pointed by  the  Auditor,    the  unpaid  liatilities   are  ^426,539,    and 
not  #600,000,    and  that    "liquidation  has   continued   since   that 
time  must  be   conceded  -   to  what   extent   this   record  does  not  disclose." 
Since   the  bank  was  admittedly  insolvent   at   the   time   the  original 
bill  was  filed,   and  has   continued   to  be  insolvent,   we   think   the 
allegations  of  the  original    amended  and.  supplemental  bill  have 
been   sustained.      And   since   the  liability  of  the   defendant  was 
primary,    as   the   authorities  all  hold,    the   allegation  of 
the   cross  bill    that  a  25J&  dividend  had  been  paid  by   the  receiver 
appointed  by  the  Auditor,   was  wholly  immaterial.      The  amount  of 
the  liability  of   each   stockholder  is  fixed  wholly  independent  of 
any  dividends  that  may  be  paid. 

Complaint   is  made   that   it  was   error   for   the   court   to  admit 
in   evidence  calculations  made  by  an  Auditor  from  the   records  oi   the 
bank  which   show  the   liabilities,    etc.,   of   the  bank.      The  books  were 
voluminous   and  were   sufficiently   identified.      The  auditor  was 
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qualified   and    in   those   circumstances   there  was  no   error  in   admitting 
the   audit   in   evidence.     People  v.    G-erold.    265  111.    448;   QmlMm  m, 
Cervenka,    273  111.    409. 

In   the  Per  old   case  the   court   said  (p.    460):      "Where  the 
originals  consist   of  numerous  do  events,  books,  papers  or  records 
which   cannot    conveniently  be   examined   in   court   and  the  fact  to  be 
proved   is   the  ganeral   result   of   an   escamination   of  the  whole   collec- 
tion,   evil  en  ca  may  be   siven   as  to   such  result  by  any  competent 
person  who  has  examined  til*   loouments,   provided  the  result  is 
capable  of  being  ascertained  by  calculation."     Citing  a  number  of 
authorities. 

Defendants    further  contend    that  the   feea   allowed  to  tbte 
Master  were  not  warranted.      The  Kaster  filed  three  itemized  state- 
ments   showing  the  work  clone  and   the   several   amounts  he  requested. 
The   first   Mfcl    second  were  objected   to    Mil    then   the  t*ird  was  filed. 
There  are  three  items:      (1)      The  faster  certified  he  had  taken   and 
had   reported  344  ^ages   of  testimony  containing  960  folios  at  15 
cents  a  folio,   for  which  he  charged  #129;    the  second  item  was  for 
#1174.65  for   exariinining  exhibits  which  included  the  certificates 
of  organization  o<*  the  bank,   orders  of  court  appointing  a  receiver, 
stock  certificate  books,   totalling  7831  folios  at  fifteen  cents  a 
folio.      The   third   item   claimed  was  for  $1550  for  obtaining  files,- 
docketing  and  hearing   cause,    reporting,   and  hearing  objections. 
The  Master  certified   the   cause  had  been  very  sharoly  contested  fro» 
the  outset,    entailed   an  unusual  amount  of  labor,    and    that  he  set 
the   case   for  hearing  A&4   continued  it  ten    times;    that   there  were 
hearings   on   fourteen   different   days,    in  which  334-  hours  were  re- 
quired,   that  he   received  a  number  of  letters,  made  many  telephone 

calls,    etc.      The   court   allowed  half  this   amount  of  $1550,   or  *775. 

was 
The    recoct     contained  1687  pages.      The  first   item  allowOd/in  ac- 
cordance with    the    statute,    section   20,    chap.    53,   111.    State  Bar 
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Stata.    1935.      We   think   the   amount   allowed   the  master  appears   to  be 
entirely  warranted  "by  the  itemized  schedule   attached  to  hid  report, 
taken   in   connection   Wt&b  all    the   facte  in   the   mm,      'j»q  tie  chalk  t. 
Spy  e.g.    225  111.    94;    Rpsfenfeld   v.    ^orwica.    £21   III.   App.    3o4. 

Tne   decree   of   zue   Circuit    court   oi'   Cook   coanty    is   ai'liivued. 

BM90H  A7IXXOJ. 

Match -tt,  F,    J.,   and  -  ciurfely  t    J.,    concur. 
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BEN  SIEGEL  and  SIMON  GOLD,  doing 
business  as  S.  &  G  AUTO  FINANCE 
00.,  and  MAX  PODOLSKY, 

Appellees, 


MOTOR  VEHICLE  CASUALTY  COMPANY,    / 
a  corporation, 

Appellant. 


APPEAL  FROM 


MUNICIPAL  OOte 


OF  CHICAGO, 


28  7I.A.  613 


MR,  PRESIDING  JUSTICE  DENIS  E.  SULLIVAN  DELIVERED  THE 
OPINION  OF  THE  COURT. 

This  is  an  appeal  from  a  judgment  of  |800  entered  in 
the  Municipal  Court  in  favor  of  plaintiffs  and  against  the  defendant 
insurance  company  based  upon  a  policy  of  insurance  on  the  automobile 
of  Max  Podolsxy,  which  was  stolen.  The  oause  was  tried  before  a 
judge  and  a  jury  of  six  men. 

Plaintiffs'  statement  of  claim  alleges  th^t  a  polioy  of 
insurance  was  issued  by  defendant  to  Max  Fodolsky  on  December  12, 
1933,  covering  a  Buiok  automobile,  and  insuring  him  against  actual 
loss  due  to  theft,  robbery  or  pilferage;  that  said  policy  contained 
a  mortgage  clause  which  also  insured  the  plaintiffs,  Ben  Siegel 
and  Simon  Gold,  doing  business  as  S«  &  G,  Auto  Finance  according 
to  the  tenor  and  effect  of  said  mortgage  clause  and  the  policy  of 
insurance;  that  on  December  10,  1933,  Ben  Siegel  and  Simon  Gold, 
doing  business  as  S  &  G  Auto  Finance  Co.  became  the  holders  and 
owners  of  a  chattel  mortgage  on  said  automobile  and  the  note  secured 
thereby  for  the  sum  of  #924,  payable  in  installments  of  $77  per 
month;  that  on  April  26,   1933,  said  automobile  w*s  stolen;  that  there 
is  now  due  and  unpaid  upon  the  note  and  chattel  mortgage  the  sum  of 
|463,  together  with  interest  ft*  7$  per  annum  from  July  10,  1933; 
that  the  value  of  the  automobile  on  the  date  of  its  loss  was  ?3l300; 
that  defendant  has  failed  to  indemnify  plaintiffs  for  their  loss. 


\ 

;.'.U-U 

XAM  ba&  t. 

> 

< 

♦ 

« 

^8Xa.A.IT8S 


3    8 


XXoqqA 


a  I  ,  J  aioil   Xsoqq*  at  il  airfT 

4-e  Act*  Btt£taJ«Jq  to  S9T*1  ni   JsjjoO  X.sqxoinwM  tdt 
lloq  jes  noqju  &€»ajscf  xk^iib©©   »0 

A  ,119X0*8    «JBW   ffOlrfW     ^•XOXXTi    Ul 

♦nota  xia  lo  i£Ti/£  js  JbxxB  I 

aXsXo  to  #aosd*«t8   *Bt*i. 
c    X  ttsdffi©'  tiBiXoJbo  JNwjssex  bjkw  ©oxisx 

bonisJnoo  ^oilY  <ftedt  ot  9tsb  e«oX 

«  Mi    Oft.  CO    O^'.gfoCOlS    « 

b    ,3   8J*   S89niB.j-o   galo       »    I  bfl,« 

ion        »xl*  c* 
<    ■  <■.'■*        Tfltf/aeofc  :  mi. 

ba*  Ml  t   8*u*»o?       .  ■   0  i  8   8«  ooenieucf  j 

e&pjtaOK  X  anofiwe 

9di              1  . -Io*8   8.sw   -.  ■'•   •     <             •**  Xi'                           :    rfnoa 

lo  t.  -ba.«  sab  won  oi 

aotfl   f&i/xin*  i»q  ^V   *.r.    *e                            TadJOgo*    ,R8*$ 

£$   8«w  «ooX    6*1   lo   03  V   Off*    *BiI# 

#W  ll»l»jb      * 


2 

In  its  affidavit  of  merits  the  defendant  stntes  that 
the  policy  of  insurance  sued  upon  was  issued  in  consideration  of 
certain  warranties  made  by  Max  Podolsky;  th' t  these  warranties 
were  known  toy  the  said  plaintiff  to  be  false  and  untrue  at  the  time 
they  were  made;  that  said  plaintiff  had  not  purchased  a  new  auto- 
mobile, tout  had  purchased  a  used  and  secondhand  automobile;  that 
the  representations  of  the  plaintiff  in  his  warranty  that  he  had 
purchased  the  car  new  and  at  a  cost  of  $1500  was  untrue  as  he  had 
paid  only  |1300  for  it;  that  the  policy  provided  th^t  if  any  of 
the  warranties  were  untrue  th:  t  said  policy  should  become  null  and 
void;  that  the  alleged  theft  described  in  the  policy  of  insuranoe 
did  not  occurr  as  alleged  in  plaintiff's  statement  of  claim  or  in 
any  other  manner  and  th  t  said  automobile  was  not,  in  fact,  stolen; 
that  said  policy  provided  that  within  sixty  days  after  any  loss 
the  plaintiff  should  deliver  to  defendant  at  its  home  office  in 
the  City  of  Chicago  a  written  statement,  signed  and  sworn  to  by  him, 
stating  his  knowledge  and  belief  as  to  the  date  and  cause  of  the 
loss;  that  the  value  of  the  automobile  at  the  time  of  the  alleged 
theft  was  not  11300,  but  only  #600  and  that  the  premium  of  $69, 13 
paid  by  plaintiff  on  the  policy  was  tendered  back. 

lax  Podolsky,  one  of  the  plaintiffs,  testified  that  on 
December  10,  1933,  he  purchased  a  1932  Buiok  sedan  from  the  West 
Side  Auto  Exchange  which  was  represented  to  him  as  a  demonstrator; 
that  he  paid  #1, 385.00  for  it;  that  at  that  time  he  traded  in  a  new 
Ford  for  which  he  was  allowed  &500  and  that  he  paid  $100  in  cash; 
that  the  balance  w^s  financed;  that  he  took  out  insuranoe  on  the 
oar  the  same  day  through  a  Mr.  Russell;  th^t  Mr.  Russell  plaoed 
the  insuranoe  for  him  and  the  policy  and  the  bill  for  same  were 
from  Charles  U*  Victor  &.   Company;  tfest  he  paid  the  $85  premium  on 
said  policy  to  Mr.  Russell;  tht  his  oar  was  stolen  on  April  36, 
1933,  in  Oak  Park,  Illinois  while  he  was  attending  a  high  school 
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exhibition  and  that  he  reported  the  theft  and  notified  the  ineuranoe 

oompany. 

The  evidence  ehowe  that  the  application  for  the  insurance 
was  made  over  the  telephone  by  Oharles  U,  Victor  &.   Oomppny,  brokers, 
and  the  polioy  was  made  ©tot  in  the  office  of  the  defendant;  that 
when  the  application  was  received  the  counter  clerk  for  the 
defendant  inserted  in  it  that  the  car  was  a  model  33-67,  and  that 
the  list  price  was  $1310;  that  the  counter  clerk  got  that  information 
from  The  National  Used  Oar  Market  Report  book  which  insurance 
companies  use  and  from  that  he  determined  the  model;  that  the  rest 
of  the  handwriting  was  that  of  Mrs,  Victor,  who  was  oashier  in 
the  office  of  Oharles  U.  Victor  &   Company;  that  this  clerk  estimated 
from  the  book  mentioned  that  the  car  was  a  new  car  and  made  out 
the  policy  and  the  premium  for  the  same  from  the  information  which 
he  received  from  this  book  regarding  secondhand  oars;  that  Podolsky 
had  not  stated  that  the  automobile  was  a  new  one. 

The  evidence  further  shows  that  several  months  prior  to 
the  time  Podolsky's  automobile  was  stolen,  an  oral  claim  was  made 
under  this  policy  by  him  for  two  cushions  that  were  stolen  from 
his  ear  which  cushions  were  valued  at  040  and  that  the  defendant  paid 
the  same  upon  the  loss  being  reported  to  it;  that  no  affidavit  for 
the  loss  was  required* 

Inasmuch  as  the  application  for  the  insurance  was  not 
signed  by  the  plaintiffs  and  was  made  out  at  the  office  of  defendant 
company  or  its  broker  under  the  warranties  named  in  the  policy  and 
was  relied  upon  by  the  defendant,  any  statements  whioh  were  erroneous- 
ly written  into  the  policy  by  defendant's  clerk  could  not  be  binding 
upon  the  plaintiff s#  As  stated  by  our  Supreme  Court  in  Hancock  v. 
Knights  of  Seourltv.  303  111.  66,  at  page  71: 
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"Aiiy  statement  made  by  an  applicant  for  insuranoe 
which  relates  to  risk,  and  is  declared  by  the  polioy, 
or  in  another  instrument  incorporated  with  it,  to  be  a 
condition  of  the  insurance,  is  a  warranty," 

As  we  have  already  stated,  no  application  was  signed  by  the  plaintiffs, 

It  is  next  contended  that  the  court  erred  in  not  granting 
defendant's  motion  for  a  directed  verdict.  Where  there  is  contra- 
dict ory  evidence,  it  is  the  duty  of  the  court  to  submit  the  cause 
to  the  jury.  Orange  Mill  Co,  v.  Western  Assurance  Oo..  118  111,  396, 
UndeT  the  circumstances  the  trial  court  would  have  been  compelled 
to  weigh  the  evidence  had  it  granted  such  a  motion.  Darmody  v, 
Kroger  Grocery  Oo,.  362  111,  554«  In  denying  this  motion  the  trial 
court  was  not  in  error* 

When  the  defendant  paid  the  prior  claim  made  by  Podolsky, 
when  the  cushions  of  the  automobile  were  stolen,  it  recognized  the 
policy  as  valid,  and  as  was  said  in  33  Corpus  Juris  on  page  1315; 

"Where  a  ground  exists  upon  which  the  company  may 
have  the  right  to  avoid  or  forfeit  the  polioy,  it  may 
with  knowledge  thereof  intentionally  relinquish  its  right, 
or  its  conduct  may  justify  insured  in  the  belief  that  it 
does  not  intend  to  take  advantage  of  it;  henoe,  it  may  be 
estopped  from  claiming  that  the  policy  is  avoided  or  for- 
feited if  insured  acts  in  reliance  upon  this  belief  to  his 
prejudice.  The  courts  being  loathe  to  enforce  a  forfeiture 
are  prompt  to  seize  upon  any  circumstances  which  indioate  a 
waiver  on  the  part  of  the  company,  or  whioh  will  raise  an 
estoppel  against  It*" 

It  appears  that  the  method  of  doing  business  on  the  part 

of  the  defendant  was  to  deliver  the  policy  in  question  to  Charles  U, 

Viotor  |  Company  who  in  turn  delivered  it  to  Russell  who  delivered 

it  to  Podolsky,  It  appears  from  the  evidence  that  when  Podolsky* s 

automobile  was  stolen  he  telephoned  the  defendants  offioe  and  notified 

it  of  the  theft;  that  he  later  went  to  the  office  of  the  defendant 

company  and  saw  a  Mr,  Hill  there  and  Podolsky  signed  I  statement. 

The  policy  provides  among  other  things  tht  proof  of  loss  must  be 

delivered  at  the  home  offioe  in  Chicago  and  a  written  statement  signed 

and  sworn  to  within  sixty  days.  This  was  not  done  but  no  objection 
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was  made  to  the  statement  and  the  game  was  received  by  the  company- 
after  the  sixty  days  had  expired,  which  we  believe  oonstitutid  a 
waiver  of  this  requirement. 

Objection  is  made  to  certain  rulings  of  the  oourt  on  the 
admissibility  of  evidence,  but  from  an  inspection  of  them  we  do  not 
find  that  any  reversible  error  wss  committed. 

Objection  is  made  to  certain  instructions  by  the  oourt 

but  after  carefully  considering  them,  we  do  not  find  that  any  one 

of  them  is  prejudicial  to  the  defendant.  It  appears  from  the 

record  that  no  objection  was  made  at  the  time  the  instructions 

were  given.  Rule  171  of  the  Municipal  Oourt,  provides  as  follows: 

"Objections  to  the  charge  must  be  made  before  the 
jury  retire  and  must  specifically  point  out  wherein  the 
part  objected  to  is  erroneous  and  the  party  objecting 
must  indicate  clearly  the  correction  therein  desired  to 
be  made  and  upon  the  objections  being  made  the  judge  may 
make  such  corrections  as  he  may  deem  proper," 

The  purpose  of  this  rule  doubtless  is  thr t  the  jury  may  be  properly 

instructed  as  to  the  law  and  the  court  is  entitled  to  the  assistance 

of  counsel  in  making  him  point  out  wherein  the  instructions  are 

erroneous  so  that  the  jury  may  be  properly  instructed  as  to  the  law 

before  they  leave  the  bar  of  the  court.  Defendant  not  having  made 

his  objection  at  the  time  of  the  trial,  it  cannot  now  be  made  the 

basis  for  an  appeal  nor  an  assignment  of  error  as  an  afterthought. 

As  to  the  proof  of  the  loss  or  theft  of  plaintiff  Podolsky*fi 

automobile,  we  think  the  evidence  tends  to  show  thst  the  automobile 

was  stolen  and  the  defendant  has  failed  to  maintain  its  defense  that 

the  automobile  was  not  stolen*  The  burden  of  proof  to  establish 

a  misrepresentation  or  concealment  and  the  falsity  and  materiality 

thereof,  as  well  as  any  fraudulent  intent  and  reliance  thereon, 

rests  upon  the  insurer,  Gurley  v,  Massac  County  Mutual  Relief  Assnw 
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186  111*  App,  493 j  Harrison  v,  United  States  Fidelity  &  Guaranty  Oor 

355  111,  App.  363. 

As  to  the  amount  of  the  judgment,  there  was  some  evidenoe 
whioh  tended  to  ahow  that  the  value  of  the  automobile  at  the  time 
of  the  trial  waa  $1300  and  the  evidenoe  of  the  defendant  was  that 
it  waa  worth  from  |600  to  #800,  In  weighing  the  evidenoe  a  jury 
ia  particularly  well-fitted  to  determine  where  the  preponderance 
lie8.  We  cannot  aay  that  the  verdiot  was  not  supported  by  a 
preponderance  or  greater  weight  of  the  evidence. 

For  the  reasons  herein  given  the  judgment  of  the  Municipal 
Court  ia  affirmed, 

JUDGMENT  AFFIRMED* 

HEBEL  AND  KALL,  JJ,  COHOUR, 
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ROBERT  D.  MELIOK, 


Appellee, 


THE  METROPOLITAN  CASUALTY  INSURANCE 
COMPANY  OF  NEW  YORK,  a  oorpomtion. 

Appellant* 


APPEAL  FROM 


MUNICIPAL  (foURT 

OF  CHICAGO. 

28  7  IA.  61$ 


MR.  PRESIDING  JUSTICE  DENIS  E.  SULLIVAN  DELIVERED  THE 
OPINION  OF  THE  COURT. 

This  is  an  appeal  from  a  judgment  entered  in  the 
Municipal  Court  in  favor  of  the  plaintiff,  Robert  0.  Melick,  and 
against  the  defendant,  The  Metropolitan  Casualty  Company  of  New  York, 
for  the  sum  of  £1,079.30  and  oosts  for  failure  of  defendant  to 
plead  over  after  the  court  had  overruled  defendant's  written  motion 
to  strike  plaintiff's  statement  of  claim,  and  from  which  defendant 


appeals. 


On  November  13,  1935,  plaintiff  filed  his  statement  of 


claim,  which  reads  as  follows: 

"1.  That  he  is  the  holder  of  a  certain  Guaranty 
issued  by  the  defendant,  guarantying  the  payment  of  Bond 
No.  198  for  the  sum  of  5/1,300,  issued  by  'MIDWEST  ATHLETIC 
CLUB',  issued  November  1st,  1935  and  payable  November  1st, 
1935,  and  the  sami-annual  interest  thereon  of  133.50  pay- 
able on  the  respective  due  dates  of  May  1st,  and  November 
1st,  and  default  has  been  made  by  the  issuer  thereof  of 
May  1st,  1935,  of  coupon  No*  19  in  said  sum  of  $33,50  and 
November  1st,  1935  of  coupon  No*  30,  together  with  said 
principal  sum  of  $1,000.00  on  said  November  1st,  1935, 
all  of  which  items  draw  interest  after  maturity  at  7$  per 
annum;  that  defendant  has  been  notified  of  said  defaults 
and  demand  has  been  made  upon  the  defendant  to  pay  said 
respective  sums,  under  its  oontraot  so  to  do  as  follows: 

THE  METROPOLITAN  '2513 

CASUALTY  INSURANCE  CO. 
OF  NEW  YORK 

Chartered  1874 
Home  Offioe  -  55  Fifth  avenue 

FOR  VALUE  RECEIVED,  HEREBY  GUARANTEES  TO  THE  HOLD!  R  OF 
THE  PRINCIPAL  AMOUNT  OF  THE  BO:       INAFTER  DESCRIBED 
AND  THE  PAYMENT  OF  THE  INTEREST  C0UP0N3  THERETO  ATTACHED, 
AS  THE  SAME  FALL  DUE,  UPON  THE  CONDITION  THAT,  AT  ITS 


.9© 


8I3.A.IT3S: 


. 


. 

sd*  til  .:■■■    $a9&^ba[   s  ffi«i1    .. 

he.      ,  L&qloituM 

roY  vr»a  Jo  ^fisoMaC  Y#Iftai  ■  arfT  «^fl-»cixelsJb  tiiJ  *cai.a§& 

o*  9uWo  'io  inua  a>d*  to! 

a  a9&$.  '  ■>  .boIiii^aTo  bsd  iiuoo  stf*  setts  Tfivo  Jbsalq 

.^iisteJb  do  id*  act!  6n*  ! 

«aX.R«qq* 
lo  *«•«»*  <  4»*voH  aO 

;e;  Mi  eiJ»»'i  doidw  H*j 

.;  ei   9: 

::  J.     e  «  .0* 


< 

£f09 

■ 

T* 

sias' 

«?fil 

t«  T    vpi' 

'    . 

:.«•   Jes                                           - 

; 

ot   ore 

j-Ji   TsJbflx/   t a/ii ye   •%■. 

AO 

• 

t 

, 

OPTION,  IT  IS  TO  3E  ALLOWED  SIXTY  (60)  DAYS  FROM  DATE  OF 
THE  MATURITY  WITHIN  WHIOH  TO  PAY  THE  PRINCIPAL  AMOUNT 
BUT  WITH  INTEREST  IN  THE  MEANTIME  AT  THE  OOUPON  RATE, 
Description  of  Bond 

Number  198 Amount  -  -  -  §1, 000,00 Date  of  Maturity 

November  1,  1935,  BEING  W     OF  THE  SERIES  OF  BONDS 
AGGREGATING  $1,300,000,00  SECURED  BY  A  DEED  OF  TRUST  MADE 
BY  •  *  *  MIDWEST  ATHLETIC  CLUB  CORPORATION  in  Favor  of 
CHICAGO  TITLE  AND  TRUST  COMPANY,  as  Trustee,  DATED  THE  1st, 
DAY  OF  NOVEMBER,  1925,  covering  property  known  Midwest 
Athletic  Club  -  -  *  SIGNED  AND  DATED  THIS  18 th  day  of 


JANUARY,  1926, 


The  Metropolitan  Casualty  Insurance 
Company,  of  New  York, 


By  L«E.  M^ccall 
(Corporate  Seal)  Vice  President 


Attest  H.  M,  Glume 

Assistant  Seoretary 

That  there  is  now  due  to  plaintiff  the  said  prinoipal  $1,000,00 

Coupon  19,  of  May  1st,  1935      32,50 

Coupon  30,  of  Nov,  at,  1935      32,50 

Acorued  interest  at  7$  to  date     3,86 

Making  a  total  so  due  plaintiff   ■■51,068,86 

for  which  plaintiff  sues;  defendant  having  refused  to 

pay  as  contracted  so  to  do* 

Robert  D.  Melick 
Attorney,  pro  se, 

Robert  D,  Melick  makes  oath  and  says  as  follows  -  he 
is  attorney  and  plaintiff  and  has  knowledge  of  the  facts 
related  in  the  foregoing  Statement  of  Claim  and  the  same 
are  true  as  stated;  that  there  is  due  from  the  defendant  to 
tie  plaintiff,  after  allowing  to  the  defendant  all  its  just 
oreditt,  deductions  and  set-offs,  the  sum  of  11,068*86  with 
Interest  thereon  at  7$  per  annum  from  November  13,  1935, 

Robert  D.  Melick 

Subscribed  and  Sworn  to  by  said 

Robert  D,  Melick,  before  me  this 

13th  day  of  November  A,  D,  1935, 

Maurice  aeiagman 

Notary  Public (SEAL)  » 

After  entering  its  appearance  the  defendant  made  a  written 

motion  to  strike  plaintiff1 s  statement  of  claim  and  to  dismiss  the 

cause  for  the  following  reasons: 

"1,  The  plaintiff  in  his  statement  of  claim  fails 
to  alige  that  he  is  the  legal  owner  of  Bond  No,  198  of 
Midwest  Athletic  Ciub  in  the  face  amount  of  $1,000,  dated 
November  1,  1925,  due  November  1,  1935  and  fails  to  allege 
that  he  is  the  owner  of  a  certain  guaranty  referred  to  in 
his  said  Statement  of  Claim,  guaranteeing  payment  of  said 
bond. 
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2.  Even  though  the  plaintiff  is  the  owner  of 
said  bond  and  guaranty,  whioh  the  defendant  does  not 
admit,  plaintiff's  Statement  of  Olaim  herein  fails  to 
state  a  cause  of  action  in  that  the  guaranty  upon  whioh 
said  Statement  of  Olaim  is  based,  whioh  is  set  forth 
therein  in  words  and  figures,  provides  that  the  defendant 
at  its  option,  (whioh  it  hereby  elects  to  exercise  without 
in  any  way  admitting  any  liability  under  the  terms  of 
said  guaranty  or  waiving  any  defenses  it  may  have  thereto! 
shall  be  allowed  sixty  (60)  days  from  the  date  of  the 
maturity  of  the  bond  within  whioh  to  pay  the  principal 
amount  of  suoh  bond.  The  plaintiff's  Statement  of  Claim 
alleges  that  said  bond  became  due  November  1,  1935,  and 
therefore  no  oause  of  action  will  arise  on  said  guaranty 
until  December  31,  1935," 

This  was  duly  verified  by  defendant's  agent  who  stated  that  the 
above  and  foregoing  motion  was  not  filed  for  the  purpose  of  delay. 

On  Dcoember  12,  1935,  plaintiff  consented  to  the  defendant 
filing  its  motion  to  strike  his  statement  of  olaim  and  a  counter 
motion  whereby  plaintiff  gave  notice  that  he  would  move  that  judg- 
ment be  entered  against  defendant  on  disposing  of  its  motion  to 
strike,  on  the  following  grounds  appearing  on  the  face  of  the 
record: 

*  (s)  Tfour  guarantee  is  to  pay  the  holder  of  Bond  198 
of  the  Midwest  Athletic  Cfoub  of  #1,000  and 
ooupons-2  for  $32#50  each* 

(b)   Your  guarantee  does  not  defer  the  bringing  of 
suit  for  60  days* 

(o)   Default  on  its  contract  after  demand  authorizes 
suit* 

(d)   Demand  having  been  made  for  payment  by  the 

owner  of  bond  and  guarantee,  and  no  notice  of 
deference  having  tkan  been  given  as  to  principal, 
its  60  day  privilege  was  waived* 

(•)   On  plaintiff's  demand  for  payment  of  bond  and 
coupons  on  November  2nd,  1935,  and  defendant 
then  not  giving  notice  that  it  would  eleot  to 
take  60  days  to  pay  the  principal  and  Tmving 
the  coupons  at  such  time,  may  not  after  suit  is 
brought,  on  the  expiration  of  29  days,  say  as 
a  matter  of  defense  it  would  elect  the  provision 
waived  — 
being  in  default  of  coupon  payments* 

Robert  D.  Melick 


Attorney,  Pro  se,N 
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On  the  same  day,  December  12,  1935,  on  motion  of  the 
defendant  the  oourt  ordered  that  the  time  to  file  a  statement  of 
defense  be  extended  10  days* 

On  December  36,  1935,  an  order  was  entered  by  the  court 
stating  that  the  defendant  was  in  default  for  want  of  an  affidavit 
of  merits  of  defense  in  this  cause,  and  on  motion  of  the  plaintiff 
it  was  ordered  by  the  court  that  default  be  entered  herein  against 
said  defendant* 

Thereafter  a  notice  was  served  upon  Melick,  by  the  attor- 
neys for  The  Metropolitan  Casualty  Insurance  Co,  of  Mew  York, 
stating  that  they  would  appear  before  the  court  and  present 
defendants  motion  to  vaoate  the  default  entered  December  36,  1935, 
which  was  supported  by  an  affidavit*  The  affidavit  reads  as  follows: 

"Oreighton  8*  Miller,  being  first  duly  sworn,  on 
oath  deposes  and  says  that  he  is  one  of  the  attorneys 
for  and  agent  of  The  Metropolitan  Casualty  Insurance  Co, 
of  H<Mr  York,  a  corporation,  defendant  in  the  above  and 
foregoing  cause,  and  duly  authorized  to  make  this  affi- 
davit for  and  in  its  behalf;  tfcat  due  to  inadvertence 
the  attorneys  for  said  The  Metropolitan  Casualty  Insurance 
Co*  of  Hew  York  did  not  notice  In  the  daily  Municipal  Oourt 
record  of  Tuesday,  December  34,  1935,  that  the  above 
entitled  oause  was  set  for  December  36,  1935,  and  therefore 
said  attorneys  did  not  appear  in  Court;  that  said  defendant 
belieftg  it  has  a  good  and  meritorious  defense  to  all  or 
part  of  the  statement  of  claim  filed  in  said  cause  and 
desires  to  argue  before  the  Oourt  its  motion  to  strike  on 
file  in  the  above  entitled  cause;  that  in  the  opinion  of 
said  defendant  the  plaintiff  will  not  be  prejudiced  by 
the  vacating  of  said  order  of  default •" 

The  motion  to  vacate,  based  on  the  affidavit,  was  denied 

by  the  trial  oourt  and  the  court  thereupon  found,  as  provided  by 

law,  that  the  amount  of  plaintiff !s  demand  from  the  defendant  after 

allowing  all  just  credits,  deductions  and  set-offs,  is  as  follows: 

■and  that  this  oause  is  a  suit  for  the  reoovery  of  money, 
and  that  the  defendant  herein  is  in  default  for  having 
failed  to  comply  with  the  order  of  this  oourt  entered 
herein  requiring  said  defendant  to  file  a  statement  of 
defense  in  this  oause,  it  is  ordered  by  the  court  that 
default  be  entered  herein  against  the  defendant  The 
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Metropolitan  Casualty  Insuranoe  Co,  of  New  York,  a 
corporation,  for  want  of  such  statement  of  defense. 

And  as  to  the  damages  sustained  by  the  plaintiff 
herein,  the  Oourt  heard  the  evidence  contained  in  the 
affidavit  of  plaintiffs  claim  filed  herein,  and  finds 
therefrom  that  there  is  due  to  the  plaintiff  the  sum 
of  money  shown  in  said  affidavit  of  claim  to  be  due 
and  assesses  the  plaintiffs  damages  at  the  sum  of 
Ten  Hundred  Seventy  Nine  and  30/100  Dollars  ($1079.30)." 

The  court  further  found  that  the  plaintiff  have  and  recover 
of  and  from  the  defendant  the  sum  of  $1079.30  together  with  costs 
and  that  execution  issue  therefor* 

It  appears  from  the  record  before  us  that  the  defendant 
through  its  neglect  failed  to  file  an  affidavit  of  defense  as  provided 
by  law  and  now  seeks  to  make  a  distinction  between  the  "holder"  of 
a  bond  and  the  "legal  holder" •  The  terms  "holder",  "Owner",  and 
"bearer"  in  oommereial  parlance  are  well  understood  and,  presumptively 
at  least,  give  to  such  possessor  of  the  security  the  right  to  exeroise 
ownership  over  it,  and  we  do  not  think  there  is, in  the  meaning  of  the 
words, any  distinction  between  "owner!  and  "legal  owner"  in  so  far  as 
the  legal  rights  of  the  parties  in  the  case  are  concerned. 

It  is  contended  by  the  defendant  that  the  term  of  the 
guarantee  by  which  it  is  to  be  allowed  sixty  days  from  the  date  of 
the  maturity,  within  which  to  pay  the  principal  amount,  makes  the 
commencement  of  a  suit  before  the  expiration  of  that  time  premature. 
In  its  affidavit  of  defense  which  was  stricken,  in  speaking  of  the 
option,  it  states  that  it  hereby  elects  to  exercise  the  same  without 
in  any  way  admitting  any  liability  or  waiving  any  defense  it  may 
have  thereto.  The  terms  of  the  guarantee  state  that  they  should  have 
sixty  days  in  which  to  pay  the  money  and  the  defendant  does  not  ask 
that  it  be  given  the  privilege  of  paying  it  within  sixty  days,  but, 
on  the  contrary,  it  states  that  it  elects  to  exeroise  the  option 
without  in  any  way  admitting  any  liability  under  the  terms  of  said 
guarantee.  In  other  words,  that  even  though  they  were  given  sixty 
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day*  additional  time  they  did  not  intend  to  pay  it  at  thnt  time. 
If  the  makers  of  this  guarantee  had  intended  that  they  were  to 
be  given  sixty  days  after  the  same  became  due,  before  commencing 
suit,  it  would  have  been  a  very  easy  matter  for  them  to  use  the 
proper  language  giving  them  that  added  time.  But,  inasmuch  as 
the  defendant  after  demand  is  made  does  not  choose  to  exercise 
the  option  or  election  as  provided  in  the  contract,  he  cannot  now 
complain  of  his  own  action. 

The  Judgment  having  been  entered  because  of  the  default 
of  the  defendant  in  not  filing  an  affidavit  of  defense  when  the 
case  was  reached  for  trial,  and  setting  up  no  facts  in  its  affidavit 
which  would  constitute  a  reason  for  vacating  the  said  default,  we 
are  of  the  opinion  that  the  Municipal  Court  properly  denied  the 
motion  to  vaoate  the  default  and  properly  entered  the  judgment 
for  the  plaintiff. 

For  the  reasonsherein  given  the  judgment  of  the  Municipal 
Court  is  affirmed, 

JUDGMENT  AFFIRMED, 

HEBEL  AND  HALL,  J J.  COMCUR, 
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THE  PEOPLE  OF  THE  STATE  OF  ILLI 
Appellant, 


FRANK  BUDASI, 


Appellee. 


2RR0R  TO 


MUNICIPAL  COURT 


OF   CHICAGO. 


28  7  LA.  613 


■I 


MR.  PRESIDING  JUSTICE  DENIS  E.  SULLIVAN  DELIVERED  THE 
OPISION  OF  THE  COURT. 

This  ease  has  been  consolidated  with  oase  No.  38815, 
entitled,  The  People  of  the  State  of  Illinois  v.  Frank  Budasi.  in 
which  oase  we  have  todjtjr  filed  an  opinion  and  the  law  applicable 
in  that  case  is  controlling  here. 

For  the  reasons  stated  in  our  opinion  in  case  No,  38815, 
the  judgment  of  the  Municipal  Court  finding  the  defendant  not  guilty 
and  discharging  said  defendant  is  hereby  reversed  and  the  cause  is 
remanded  for  a  new  trial  with  directions  to  that  court  to  strike  the 
petition  of  the  defendant  and  vacate  and  set  aside  the  order  setting 
aside  the  previous  order  of  conviction  and  enter  an  order  remanding 
the  defendant  to  the  custody  of  the  Superintendent  of  the  House  of 
Correction  to  complete  his  sentence  and  enter  such  other  orders  as 
may  be  necessary  which  are  not  inconsistent  with  the  views  herein 

expressed* 

JUDGMENT    REVERSED  AND  CAUSE   REMANDED 
.'ITH  DIRECTIONS. 


HEBSL  AND  HALL,   J J.    CONCUR. 
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ROBERT  PRUITT, 

Appellee, 
v. 
ADOLPH  staudenhaus, 

Appellant. 


3U%T  COURT 
COOK  COUNTY. 


28  7  LA.  61 41 


MR.  PRESIDING  JUSTICE  B5SX8  E,  SULLIVAN  DELIVERED  THE 
OPINION  OF  THE  COURT. 

This  is  an  appeal  from  a  judgment  entered  in  the  Circuit 
Court  in  favor  of  plaintiff,  Robert  Pruitt,  for  the  sum  of  ^,350.00, 
being  the  amount  alleged  by  plaintiff  to  be  due  on  ■  contract  for 
the  3ale  of  stock  in  the  corpor  tion  known  as  the  Adolph  Market 
Company  of  which  53^  shares  of  the  capital  stook,  it  is  claimed 
was  purchased  by  the  defendant,  Adolph  Staudenrsus,  from  the  plain- 
tiff at  4100  a  share,  but  has  not  been  paid  for. 

The  declaration  alleges  a  written  contract  between  plain- 
tiff and  defendant  as  of  May  1,  1939,  wherein  it  is  alleged  that 
plaintiff  was  the  owner  of  53^  shares  of  the  oapital  stook  of  the 
Adolph  Market  Company,  valued  at      per  shore  and  desired  to 
sell  the  same  to  the  defendant;  th  t  defendant  agreed  to  purchase 
the  53V  shares  of  the  said  stock  at  ;)100  per  sh-re  and  to  pay 
therefor  the  sum  of  I&35Q.00,  $1,000.00  at  the  time  of  signing  the 
contraot  and  the  balance  of  i4350«00  to  be  paid  in  monthly  install- 
ments of  100  each  beginning  June  15,  1939,  ?nd  continuing  eaoh 
month  until  fully  paid;  th  t  the  plaintiff  iruitt  h->d  endorsed 
the  certificates  of  stock  in  blank  and  it  ws  agreed  between  the 
parties  that  said  capital  stock  certificates  so  endorsed  were  to 
be  deposited  in  escrow  with  the  Old  Dearborn  3t.°te  Dank  until  the 
balance  of  #4350.00  was  paid  to  Pruitt;  th' t  upon  presentation  of 
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receipts  or  other  evidence  showing  payment  of  said  sum,  or  upon  the 
signed  order  of  Fruitt  the  stock  was  to  be  delivered  to  Staudenraus. 

It  appears  from  the  evidence  that  while  said  stook  was 
being  held  by  the  bank,  by  some  prior  arrangement  the  purpose  of 
whloh  is  not  dear  from  the  evidenoe,  the  defendant  St raudenraus 
entered  into  a  written  contract  with  plaintiff  whereby  the  defend- 
ant did  agree  to  purchase  said  53$>   shares  of  the  stook  from  the 
plaintiff  for  the  sum  of  #5,350.00  to  be  paid  for  as  follows: 

"One  Thousand  Dollars  ($1,000,00)  to  be  paid  upon 
the  signing  of  the  contract,  One  Hundred  Dollars  ($100*00) 
on  the  fifteenth  (15th)  day  of  June,  1929,  and  One  Hundred 
Dollars ($100 • 00)  on  the  fifteenth  (15th)  day  of  each  and 
every  month  thereafter  until  paid*" 

The  defendant  contends  by  his  plea  and  affidavit  of 

merits  that  when  the  said  document  set  up  in  plaintiff's  declaration 

was  signed  by  the  defendant,  the  defendant  informed  the  plaintiff 

and  the  plaintiff  agreed  and  oonsented  thereto;  that  the  signing 

of  the  same  was  conditional  upon  defendant's  right  to  enter  into 

such  agreement  and  that  he  would  advise  the  plaintiff  the  following 

morning  if  said  agreement  was  not  in  oonfliot  with  a  prior  agreement 

between  the  stockholders  of  the  Adolph  Market  Company  and  the 

defendant;  that  the  morning  following  the  signing  of  the  document 

defendant  notified  the  plaintiff  that  he  could  not  go  through  with 

the  transaction  because  it  was  in  violation  of  a  prior  written 

agreement  between  the  stockholders  of  said  company;  th^t  defendant 

has  never  had  possession  or  control  of  the  said  shares  of  stook 

and  admits  th?>t  he  has  not  paid  any  part  of  the  money  as  specified 

in  the  alleged  agreement  and  does  not  owe  the  same  beoause  of  the 

fact  that  said  contraot  was  not  completely  exeouted,  was  only  signed 

and  was  not  to  beoome  binding  until  the  defendant  informed  the 

plaintiff  if  it  would  not  be  in  conflict  with  said  contract  between 
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the  said  stockholders  of  said  company;  that  no  amount  ever  became 

due  to  the  alaintiff  from  the  defendant  upon  s~id  oontr^ct. 

The  contract  in  full  reads  as  follows: 

"THIS  AGREEMEHT  made  and  entered  into  by  and  between 
ADOLPH  STAUDENRAUS  of  Chicago,  Oook  County,  Illinois,  party 
of  the  first  p«rt,  and  ROBERT  FROITT  of  Chic-go,  Oook  County, 
Illinois,  party  of  the  second  o-rt, 

inilMIfl  : 

Whereas,  the  party  of  the  seoond  part  is  the  owner 
of  fifty  three  and  one-half  (53^)  shares  of  the  capital 
stock  of  the  Adolph  Market  Company,  a  corporrtion,  of 
the  par  value  of  One  hundred  (^lOO.OO)  dollrs  per  share, 
and  desired  to  sell  the  same  to  said  party  of  the  first 
part  and  the  party  of  the  first  part  desired  to  -purchase 
the  same  on  the  terms  and  conditions  hereinafter  set  forth. 

NOW  THEREFORE,  for  and  in  consideration  of  the  nremises 
the  parties  hereto  agree  as  follows: 

FIRST:  The  party  of  the  second  part  does  hereby  sell 
and  the  party  of  the  first  part  does  hereby  buy  said  fifty- 
three  and  one-half  (53|-)  shares  of  the  capital  3tock  of  the 
Adolph  Market  Company  and  the  party  of  the  first  part  agrees 
to  pay  therefor  the  sum  of  Fifty-three  hundred  fifty  (#5350.00) 
dollars;  said  payments  to  be  made  as  follows:  One  thousand 
(#1,000.00)  dollars  to  be  paid  on  the  signing  of  this  contract, 
the  receipt  whereof  is  hereby  acknowledged,  and  the  balance 
to-wit:   the  sum  of  Forty-three  hundred  Fifty  dollars 
($4350.00)  to  be  paid  as  follows:  One  hundred  ($100.00) 
dollars  on  the  Ibth  day  of  June,  A.  D#  1939,  and  One  hundred 
(#100.00)  dollars  on  the  15th  day  of  each  and  every  month 
there© fter  until  the  total  amount  of  said  Forty-three  hundred 
fifty  (14350,00)  dollars  is  fully  paid. 

SECOND:  Said  party  of  the  second  part  has  endorsed  the 
certificates  representing  the  said  fifty  three  and  one-half 
(53^)  shares  of  the  capital  stock  of  the  /idoloh  Market  Company 
in  blank  and  it  is  hereby  understood  by  and  between  the  parties 
hereto  thot  said  capital  stock  certificates  so  endorsed  in 
blank  are  hereby  deposited  in  escrow  with  the  MCld  Dearborn 
Mate  task"  as  esorowee,  to  be  held  by  said  esorowee  until 
the  entire  amount  of  Forty  three  hundred  Fifty  dollars (#4350.00) 
is  paid  to  said  Pitty  of  the  second  part  and  the  s^id  esorowee 
is  hereby  directed  to  hold  said  certificates  until  said  sum 
of  Forty  three  hundred  Fifty  dollars  (#4350.00)  is  fully  paid 
and  said  escrowee  is  hereby  directed  to  deliver  the  said  oer- 
tific  tes  totaling  fifty  three  and  one-half  (53^)  sh- res  of 
said  stook  to  the  party  of  the  first  part  upon  the  presentation 
by  said  party  of  the  fi|||of  receipts  or  other  evidence  showing 


the  payment  of  said  sum  of  Forty  three  hundred  fifty  (24350. 00) 
dollars  or  upon  the  signed  order  of  said  party  of  the  second 
part. 

THIRD:   The  party  of  the  first  part  shall  have  the  right 
to  pay  at  any  time  all  the  balance  remaining  unpaid  or  any 
amount  thereof  in  excess  of  said  monthly  installments  stipu- 
lated, 
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FOURTH:   It  Is  further  understood  ?md  agreed  by  rnd 
between  the  parties  hereto  th. t  in  the  event  thst  said 
Adolph  M'rket  Company  shall  sell  its  leasehold  interest 
in  the  buildi  ng  now  oooupied  by  it  at  the  North  east 
corner  of  Lake  find  Stat*  Street,  Chicago,  Illinois,  at 
any  time  prior  to  and  including  May  1st,  193?,  then  and 
in  th-t  event  the  party  of  the  second  part  shall  receive 
in  addition  to  said  sum  of  Fifty  three  hundred  fifty 
($5350.00)  dollars  hereinabove  referred  to  a  pro  rata 
share  in  the  distribution  of  the  proceeds  from  said 
leasehold  sale,  if  any,  after  the  payment  of  all  indebted- 
ness; said  pro  rata  to  be  computed  on  the  b^sis  of  fifty 
three  and  one-half  (53§)  shares  to  five  hundred  (500) 
shares  now  outstanding. 

FIFTH:   This  contract  shall  be  binding  upon  the 
heirs,  administrators,  executors  and  assigns  of  the  parties 
hereto, 

IM  BIT8BS3  WHERKOF  the  said  parties  have  hereto 
affixed  their  hands  and  seals  this  1st  day  of  May,  A.  0. 
1939. 

AdolPh  Staudenraus  (SHAL) 
Robert  Pruitt      (SEAL)" 

From  the  facts  as  set  forth  in  the  briefs  and  abstract 
it  is  difficult  to  determine  the  theory  of  either  side  in  this  esse. 
At  the  time  of  the  trial  nothing  was  said  about  the  delivery  of  the 
stock,  which  is  the  consideration  and  the  subject-matter  for  the 
payment  of  the  money.  According  to  the  evidence,  as  near  as  we  can 
fathom,  the  stock  is  still  being  held  by  the  bank  as  collateral  for 
a  loan.  The  evidence  indicates  that  the  certificates  of  stock  were 
offered  in  evidence  at  the  time  of  the  trial,  but  we  have  searched 
the  record  and  have  been  unable  to  find  them.  The  contract  offered 
in  evidenoe  by  plaintiff  acknowledges  receipt  of  the  payment  of 
Si, 000. 00  but  nothing  is  said  in  this  court  by  either  side  concerning 
the  same. 

No  reason  is  offered  why  the  defendant  3taudenraus  should 
not  pay  his  oblig  tion.  He  signed  the  contract  and  delivered  it 
to  the  other  side  and,  as  before  stated,  the  briefs  and  abstract  do 
nfct  give  us  any  information  as  to  the  rest  of  the  tr^nsr-ction.  The 
court  instructed  the  jury  orally,  in  accordance  with  an  agreement  of 
all  the  parties  concerned,  and  the  record  further  shows  th-^t  both 


i    urrawy* 


, 


•  nt 


~ 


\f 


.. 


- 


- 

■ 

MM  tie    MWI—  flu i    .?';    3n     .  t>'  ■'»-■ 

I 
*691 


■ 

■    ■ 
it*  lo  x^o^rf*  •«'*  »ni«rr^  ib  si   #1 

.      ol  a 
at 


■ 


5 

parties  were  satisfied  with  t'ne  instructions  and  offered  no 
suggestions  to  the  court  -s  to  any  error  that  he  might  have  oommitted. 
Consequently,  they  re  precluded  from  nor  raising  such  ouestion  in 
this  court. 

Finding  no  reversible  error  in  the  trial  of  the  cause  the 
judgment  of  the  Circuit  Court  is  affirmed. 

JUDGMEKT  AFFIRMED. 
HEB2L  AND  HALL,  JJ.  CONCUR. 
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THE  FIRST  NATIONAL  BANK  OF  C/lCAGO, 
as  Trustee, 

Appall  eft, 


VITO  MARZANO,  et  al., 


On  Appeal  of  PETER  MARZANO,  Adminis 
t rat or  DE  BONIS  NON  with  the  Will 
Annexed  of  the  Estate  of  CATHERINE 
MARZANO,  Deceased, 

Appellant • 


AFP 


CIRCUIT  COURT 


OOOK  COUNTY. 


28  7  LA.  61 4 


MR,  JUSTICE  HALL  DELIVERED  THE  OPINION  OF  THE  COURT. 

By  this  appeal  Peter  Marzano,  Administrator  de  bonj.8  non 
with  the  will  annexed  of  the  estate  of  Catherine  Marzano,  deceased, 
seeks  the  reversal  of  a  decree  entered  on  July  12th,  1935,  in  a 
foreclosure  proceeding  brought  by  the  First  National  Bank  of 
Ohioago,  as  trustee,  against  Vito  Marzano,  Catherine  Marzano  and 
others* 

The  trust  deed  in  question  is  dated  July  31st,  1926,  and 
was  executed  by  Hovakim  B.  Shekerjian  and  Anna  Shekerjian,  his  wife, 
and  oonveyed  to  the  trustee  certain  real  estate  described  therein, 
and  was  given  to  secure  the  payment  of  a  bond  issue,  evidencing 
a  debt  of  $77,5O0,00,  The  decree  appealed  from  contains  the  usual 
findings  and  provisions  ordinarily  oontained  in  a  foreclosure 
decree  of  this  character.   In  addition,  the  deoree  finds,  as 
alleged  in  the  bill  filed  in  the  cause,  thnt  Catherine  Marzano,  in 
her  lifetime,  personally  assumed  and  agreed  to  pay  the  indebtedness 
secured  by  the  trust  deed,  and  directs  that  in  the  event  the 
premises  re  not  sold  for  a  sufficient  amount  to  pay  the  debt  found 
to  be  due  by  the  deoree,  that  a  deficiency  deoree  be  entered 
against  Peter  Marzano,  administrator  de_  bonis  non  with  the  will 
annexed  of  the  estate  of  Catherine  Marzano,  deceased,  for  any 
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deficiency  found  to  be  due  the  complainant  after  the  confirmation 
of  the  master's  report  of  sale  and  distribution.  The  deoree  was 
entered  upon  a  report  of  a  master  in  ohanoery  of  the  Circuit  Court 
of  Cook  County.  The  trustee  named  in  the  trust  deed  is  the  First 
Trust  ft  Savings  Bank,  However,  the  record  shows  that  the  Fir  at 
Rational  Bank  of  Chicago,  complainant,  has  by  virtue  of  merger  and 
consolidation,  and  by  appropriate  action,  become  successor  trustee 
to  the  trustee  named  in  the  trust  deed* 

The  record  indicates  that  subsequent  to  the  recording  of 
the  trust  deed  in  question,  and  on  March  1st,  1928,  Hovakim  B» 
Skekerjian  and  his  wife,  Anna  Shekerjian,  by  warranty  deed,  conveyed 
the  premises  to  one  Grant  M»  Rhode;  th?t  on  May  15th,  1938,  Rhode 
conveyed  the  premises  to  James  M,  Hlllooat  and  Tillie  Hillooat,  his 
wife,  who,  on  June  37th,  1939,  conveyed  by  warranty  deed  to  Charles 
F.  Krister  and  Marie  Krister,  All  these  conveyances  were  filed  for 
record  in  the  office  of  the  Recorder  of  Cook  County,  and  in  none 
of  them  is  there  any  statement  or  recital  to  the  effeot  that  the 
grantees  therein  agreed  to  assume  and  pay  the  indebtedness  secured 
by  the  trust  deed.  On  February  7th,  1930,  an  agreement  was 
entered  into  by  and  between  Vito  Marzano  and  Catherine  Marzano, 
his  wife,  and  Charles  F.  Krister  and  Marie  Krieter,  his  wife, 
wherein  and  whereby  it  was  agreed  that  the  Marzanos  would  oonvey 
to  the  Krieters  certain  premises  not  involved  in  this  proceeding, 
and  that  the  Krieters  would  oonvey  to  the  Matzanos  the  premises  here 
involved,  sub^eot,  among  other  things,  to  an  unpaid  balance  of 
#71,500,00,  secured  by  the  trust  deed  already  referred  to.  This 
contract  recites  in  detail  the  amounts  and  due  dates  of  the  various 
unpaid  balances.   By  this  contract,  in  addition  to  the  provision 
for  the  exchange  of  properties,  the  Marzanos  agreed  to  pay  to  the 
Krieters  the  sum  of  £18,700,00  in  cash.   It  is  further  recited 
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that  the  consideration  for  the  entering  into  the  oontraot,  is 

the  exchange  of  these  properties  upon  the  terms  above  mentioned 

and  *the  sua  of  $10.00  and  other  good  and  valuable  consideration*. 

On  February  7th,  1930,  the  Krieters  executed  and  delivered 

to  Vito  Marzan©  and  Catherine  Marsta.no  a  warranty  deed  to  the 

premises  in  question  in  joint  tenancy.  This  deed  contains  the 

following  recital: 

"This  deed  is  given  subject  to  taxes  levied  after 
the  year  1937,  and  subject  also  to  a  trust  deed  dated 
July  31,  1926,  recorded  as  Doc,  9368567,  to  First  Trust 
&  Savings  Bank  securing  an  unpaid  balance  of  bonds 
aggregating  Seventy  One  Thousand  Five  Hundred  ($71,500,00) 
Dollars  which  said  second  parties  assume  and  agree  to  pay." 

The  bill  to  foreclose  was  filed  on  Hovember  21st,  1932, 
and  alleges,  among  other  things,  the  execution  and  delivery  of  the 
deed  to  the  premises  by  the  Krieters  to  the  Marzanos,  their 
acceptance  of  the  deed,  and  as  already  suggested,  an  allegation  to 
the  effect  that  the  Marzanos  thereby  assume,  agreed  to  pay,  and 
became  liable  for  the  debt.  The  Marzanos  were  served  with  summons 
in  the  foreclosure  suit  on  December  1st,  1932,  and  on  March  31st, 
1933,  a  default  order  was  entered  against  them  for  want  of  an 
answer.  On  this  last  mentioned  date  the  cause  was  referred  to  a 
master  in  chancery  to  hear  proofs  as  to  the  allegations  in  the  bill, 
and  on  April  10th,  1933,  the  master's  report  was  made,  which  reoites 
that  upon  proof  taken  and  received  by  him,  the  complainant  in  the 
bill  was  entitled  to  the  relief  prayed,  and  the  master  made  a  finding 
to  the  effect  that  by  the  acceptance  of  the  deed  hereinbefore  referred 
to  by  which  the  Marzanos  acquired  title  to  the  premises  in  question, 
the  Marzanos  assumed  and  agreed  to  pay  the  mortgage  debt,  and  were 
personally  liable  for  any  deficiency. 

Subsequent  to  the  report  of  the  master  made  on  May  22nd, 
1933,  both  of  the  Marzanos  died  -  Vito  died  in  August,  1933,  and 
Catherine  in  September,  1933.  By  reason  of  the  fact  that  the 
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Marzanos  held  the  title  in  joint  tenancy,  upon  the  death  of  Vito, 
the  title  became  rested  in  Catherine.  On  November  17th,  1933, 
an  amended  and  supplemental  hill  was  filed  by  the  complainant, 
wherein  the  death  of  the  Marzanos  was  alleged, together  with  the 
fact  of  the  appointment  of  Joseph  Marzanm,  as  executor  of  the 
last  will  and  testament  of  Catherine  Marzano,  deceased,  and  this 
amended  and  supplemental  bill  makes  Joseph  Marzano  and  the  heirs 
or  devisees  of  Catherine  Marzano,  parties  defendant  to  the  bill, 
Joseph  Marzano  was  duly  served  with  summons,  but  filed  no  answer 
to  the  bill.  He  died  on  December  31st,  1933. 

On  January  6th,  1934,  Peter  Marzano,  defendant  here, 
who  theretofore  had  been  appointed  administrator  de  bonis  non  with 
the  will  annexed  of  Catherine  Marzano,  deceased,  together  with 
the  devisees  under  her  will,  filed  answers  to  the  bill  of  complaint, 
as  amended,  by  Monahan  &  Monahan,  their  solicitors,  and  who  are 
also  solicitors  for  defendant  here,  in  which  there  is  no  denial 
of  the  fact  that  when  the  Marzanos  acquired  title  to  the  premises 
in  question  from  the  Krieters,  they  assumed  and  agreed  to  pay  the 
debt.  Thereafter,  on  January  39th,  1984,  the  cause  was  again  referred 
to  the  master  for  a  hearing  on  the  amended  bill  and  answer  filed, 
and  on  March  39th,  1934,  a  hearing  was  had  before  the  master  on 
the  amended  biU  and  answer  of  Peter  Marzano.  On  May  18th,  1934, 
the  master  made  a  supplemental  report,  wherein  he  approved  and 
ratified  all  the  findings  made  in  the  original  report  dated  May  32nd, 
1933,  and  the  record  shows  that  thereafter  notice  of  this  report 
was  given  to  all  the  parties  in  the  case,  and  that  no  objections 
were  filed  thereto.  On  June  9th,  1934,  pursuant  to  a  written  notioe 
given  to  the  parties  defendant,  the  plaintiff  appeared  in  oourt, 
presented  the  master's  report,  and  asked  that  an  order  be  entered 
approving  the  report,  and  that  a  decree  of  sale  be  entered  in  con- 
formity therewith.   On  that  date  the  court  entered  an  order, 
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continuing  the  cause  to  June  11th,  1934,  On  June  llth,  1934,  the 

date  to  which  the  motion  above  referred  to  was  continued,  the  oourt 

entered  the  following  order: 

"This  oause  again  coming  on  to  be  heard  on  com- 
plainant's motion  for  leave  to  file  the  Master's  report 
and  supplemental  report  herein,  and  for  the  entry  of  a 
decree  in  oonformity  therewith,  and  on  due  notice,  and 
the  Oourt  being  fully  advised  in  the  premises,  It  is 
therefore  ordered  that  leave  be  and  leave  is  hereby  given 
complainant  to  file  the  Master's  Report  and  Supplemental 
report  herein  instanter,  together  with  all  exhibits 
herein.  It  is  further  ordered  that  complainant's  motion 
for  the  entry  of  a  decree  as  aforesaid  be  and  the  same 
is  hereby  continued  generally," 

On  June  llth,  1934,  the  date  of  this  last  mentioned  order, 

Peter  Marzano,  as  administrator  de  bonis  non  with  the  will  annexed 

of  Catherine  Marzano,  deceased,  filed  his  petition  in  which  he 

sought  to  have  the  entire  cause  reopened,  and  that  leave  be  given  him 

to  present  proofs  on  the  question  of  the  personal  liability  of 

Catherine  Marzano,  deoeased,  or  of  Peter  Marzano,  as  administrator 

as  aforesaid.  To  this  petition  a  demurrer  w?s  filed,  together  with 

a  motion  to  strike  the  petition,  which  motion  was  denied.  On 

July  10th,  1934,  the  court  entered  an  order  to  the  effeot  that  this 

petition  stand  as  an  amendment  to  the  answer  of  the  defendants  here, 

and  that  the  oause  be  referred  to  the  master  for  the  sole  purpose 

pt   determining  whether  or  not  Catherine  Marzano,  or  her  estate,  were 

liable  to  pay  the  debt  mentioned.  After  hearing  proofs,  the  master 

found  the  facts  with  reference  to  the  question  herein  involved,  and 

reported  the  same  to  the  court  together  with  his  recommendations, 

which  report  is  in  part,  as  follows: 

"That  an  exchange  of  properties  was  made  in  March,  1930, 
between  Ok&rles  Krieter  and  wife,  and  the  defendants,  Vito 
and  Catherine  Marzano;  that  the  transaction  for  the  exchange 
of  said  property  (which  included  the  conveyance  of  the 
premises  herein  to  the  Marzanos)  was  consummated  at  the 
Novak-Steiskal  Bank;  that  said  Krieters,  grantors  in  said 
deed,  delivered  the  same  to  Vito  Marzano;  thrfc  Catherine 
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Marzano  was  present  in  the  bank  at  said  time,  but  not  in 
the  room  where  the  delivery  was  aa.de;  that  Vito  Marzano, 
however,  aoted  in  said  transaction  as  her  duly  authorized 
agent,  and  after  the  execution  and  delivery  of  said  deed, 
the  Marzanos  took  possession  of  the  premises  described 
therein. 

That  the  Marzanos  were  represented  at  said  time  in 
the  transactions  for  the  exohange  by  Mr.  Novak  or  Mr. 
Steiskal,  each  of  whom  was  an  official  of  said  bank; 
that  a  so-called  closing  statement  was  present  at  said 
time  when  the  exohange  of  said  property  was  consummated, 
and  a  copy  of  said  instruments  in  writing  delivered  to 
Mr.  Blake,  the  attorneys  for  the  Krieters,  and  a  oopy 
was  delivered  to  said  Novak  or  Steiskal,  as  the  repre- 
sentatives of  the  Marzanos,  and  thereafter  retained  in  the 
files  of  said  bank;  that  said  statement  is  dated  March  4, 
1930,  bears  the  name  Vito  Marzano  at  the  top,  and  contains 
certain  figures  and  provisions  evidencing  that  the  purchase 
prioe  of  the  premises  herein  was  fixed  at  the  sum  of 
$90,200.00,  and  that  (after  allowing  for  oertain  other 
deductions  and  adjustments)  the  sum  of  #71, 500.00  repre- 
senting the  unpaid  balance  of  the  indebtedness  secured  by 
the  Trust  Deed  herein,  was  deducted  from  said  purchase  price; 
that  3aid  deduction  from  said  purchase  price  is  preoeded  by 
the  following  notation  on  said  closing  statement  'By  first 
mortgage  issue  assumed.* 

That  the  unpaid  balance  of  the  indebtedness  secured  by 
the  Trust  Deed  herein  was  deducted  by  the  Marzanos  from  the 
purchase  price  which  they  paid  to  the  grantors  of  said 
premises,  and  that  a  sufficient  sum  of  money  to  discharge 
said  debt  was  deducted  from  said  purchase  price  and  retained 
by  the  Marzanos  for  the  purpose  of  paying  the  indebtedness. 

That  thereafter  Vito  Marzano  acted  as  the  duly  author- 
ized agent  of  his  wife,  in  managing  and  collecting  the  income 
from  the  premises;  that  she  left  the  management  of  said  property 
to  his  care  and  supervision;  that  he  applied  the  income  from 
the  premises  toward  the  payment  of  interest  and  principal  on 
the.  indebtedness  secured  by  said  Trust  Deed;  th?t  after  they 
received  title  to  grid  premises  under  said  deed,  bonds  IB  to 
18  both  inclusive  each  in  the  sum  of  $500.00  secured  by  the 
Trust  Deed  herein,  matured  on  August  1,  1930,  and  were  duly 
paid  and  cancelled;  that  interest  matured  on  August  1,  1930, 
and  February  1,  1931,  after  they  secured  title  to  said  prem- 
ises, and  were  duly  paid  and  cancelled;  that  the  defendants, 
Peter  Marzano,  et  al.,  admit  in  their  petition  of  June  10, 
1934,  that  Vito  Marzano  collected  the  income  from  the  premises 
and  applied  the  same  in  payment  of  interest  and  principal  on 
the  debt,  and  that  said  acts  in  collecting  income  from  said 
premises  and  making  payment  therewith  in  reduction  of  the 
debt  secured  by  the  Trust  Deed  were  authorized  by  and  binding 
upon  Catherine  Marzano. 

That  on  November  30,  1933,  the  Marzanos  executed  an  instru- 
ment in  writing  agreeing  that  the  First  Union  Trust  and  Savings 
Bank,  as  Trustee  under  the  Trust  Deed,  could  forthwith  take 
possession  of  the  premises  to  avoid  the  court  receivership,  and 
on  November  30,  1932,  as  a  part  of  the  same  transaction,  the 
First  Union  Trust  and  Savings  Bank, as  Trustee,  executed  a  notioe 
to  the  tenants  in  the  building  claiming  the  rents,  and  attached 


al   t 


Jbesxso 


. 


-■-„.• 


.VM 


to  fiurs 


to  said  notice  was  a  written  consent  of  the  Marzanos 
thereto* 

That  the  exeoution  of  said  instruments  by  the  M»rzanos, 
by  the  terms  of  whioh  they  agreed  that  the  trustee  tale  pos- 
session of  and  manage  said  premises,  evidences  conduct  indic- 
ating an  acceptance  of  the  assumption  clause  in  said  Warranty 
Deed;  that  said  contract  on  the  part  of  said  parties  hegates 
repudiation  of  said  clause,  tout  is  evidence  of  its  acceptance 
toy  said  parties,  and  that  the  execution  of  said  instruments 
in  writing  corroborates  a  recognition  by  the  Marzanos  of  the 
existence  of  said  assumption  clause  and  their  acceptance 
thereof* 

That  the  contention  of  the  defendants  that  said  assump- 
tion clause  was  inserted  in  said  deed  toy  mistake  or  inadver- 
tence is  not  supported  toy  the  evidence* 

That  the  Marzanos,  after  deducting  the  unpaid  balance  of 
the  debt  secured  by  thee  Trust  Deed  from  the  purchase  price 
of  the  premises,  and  the  delivery  of  the  varranty  Oeed  to 
them,  took  possession  of  the  premises,  collected  the  rents 
therefrom,  made  payments  therewith  on  account  of  the  indebted- 
ness secured  by  the  Trust  Deed;  that  Catherine  Marzano 
entrusted  the  management  and  supervision  of  said  premises  to 
Tito,  and  the  various  acts  of  Vito  in  receiving  the  said 
Warranty  Deed  from  the  grantors  entering  into  possession  of 
the  premises  and  collecting  the  rents  and  making  payments 
on  account  of  said  debt,  were  binding  upon  Catherine;  that 
after  entering  into  possession,  neither  Vito  nor  Catherine 
repudiated  the  said  clause  in  said  deed  under  the  terms  of 
which  they  assumed  and  agreed  to  pay  the  debt;  that  said  pay- 
ments by  Marzanos  on  account  of  said  mortgage  debt  negatived 
repudiation  of  said  assumption  clause,  in  said  deed  and 
evidenced  conduct  indicating  aoceptanoe  of  said  clause,  and 
that  Catherine  Marzano  was  personally  liable  for  the  payment 
of  said  debt," 

The  "closing  statement"  referred  to  in  this  report  is  as 

follows: 

"William  L.  O'Connell 
Receiver  for 
Novak  &  Steiskal  State  Bank 
Suite  200  -  1106  West  Thirty  Fifth  Street 
Telephone: Boulevard  4810 
Chicago 

M.  A.  Hagel  Maroh  4,  1930 

Deputy  Receiver 
Vito  Marzano 
By  purchase  of  real  estate  at  South  West 

Corner  Magnolia  and  Rosemont  Avenues 

(North  East  Corner  Vernon  Park  and 

Aberdeen,  given  as  part  payment)  Net  .  •  .  $90, 200,00 
Due  to  Mr.  Krieter  for  insurance  for 

unexpired  time  •  •  « »  .  .      366,53 

Pro-rata  taxes  1928  and  1929  on  Marzano 

property  allowed  Krieter  .........     421,80 

$90,988,32 
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By  First  Mortgage  Bond  Issue 

assumed  171,500,00 

Interest  allowed  Marzano  by 

Kreiter  on  above  from 

February  1,   1930  to  Maroh  1, 

1930  . 357*50 

Insurance  premium  reb-teod  to 

Marsano  on  property  given 

in  exohange 47.20 $71.904*70 

Due  Krleter  for  Property  $19,083.62 
1928  and  1929  taxes  on  Krieter 

Property  held  in  escrow  •  .  4,368,50         4.368.50 

Balands  due  Kreiter  .  »   *   ,  $14,715.12 

Paid  by  Mariano  by  cash  •  ,  .  14.715,12 

Closed  Out"* 

It  was  identified  i  lililillHCTENffi'f^^Tl*  •""*  was 


admitted  in  evidence. 

Plaintiff  oontends  that  the  consideration  for  the  convey- 
ance of  the  premises  in  question  by  the  Krleters  to  the  Marzanos 
was  the  conveyance  by  the  Marzanos  to  the  Krleters  of  the  property 
already  referred  to,  the  payment  of  the  sum  of  $18,700.00  in  cash, 
and  the  assumption  by  the  Marzanos  of  the  unpaid  balance  of  the 
indebtedness  secured  by  the  trust  deed,  whioh  plaintiff  contends 
was  deduoted  from  the  purchase  price;  that  the  warranty  deed  of  the 
premises  was  received  and  accepted  by  the  Marzanos  with  the  recital 
that  it  was  subject  to  the  trust  deed  in  question,  and  that  as 
suggested,  the  Marzanos  assumed  and  agreed  to  pay  it* 

Defendant* s  contention  is  that  the  contract  for  the  ex- 
change of  real  estate  between  the  Marzanos  and  the  Krleters  provided 
merely  for  the  exchange  of  what  is  termed  "equities"  without  regard 
to  the  mortgage  debt,  and  that  the  conveyance  was  made  subjeot  to 
the  unpaid  balance;  that  the  insertion  in  the  deed  that  the  Marzanos 
assumed  and  agreed  to  pay  the  debt  was  made  without  the  knowledge  of 
Catherine  Marzano;  that  she  never  made  any  payment  on  aooount  of 
prinolpal  and  interest  of  the  bonds  issued  and  secured  by  the  trust 
deed,  and  that  by  no  act  on  her  part  did  she  assent  to,  or  ratify  the 
statement  in  the  deed,  or  agree  to  pay  the  amount  of  the  bonds. 
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The  testimony  taken  before  the  master,  as  set  forth  in 
hie  report,  indicates  that  the  deal  between  the  Marzanos  and  the 
Krieters  was  made  in  the  ilovak-Steiskal  State  Bank  in  Chicago,  and 
that  there  were  present  at  the  time  the  deal  was  closed,  the 
Kreiters,  the  Marzanos,  an  offioial  of  the  bank,  and  several  other 
persona* 

John  A.  Blake,  an  attorney-at-law,  who  represented  the 
Krietera  at  this  time,  and  who  was  produced  as  a  witness  by 
defendant,  testified  to  the  effect  that  the  cash  paid  was  counted 
In  his  presence,  and  that  he  turned  the  deed  over  to  the  Marzanos* 
He  also  testified  to  the  effect  that  there  were  two  of  the  so-called 
"closing  statements"  before  the  parties  at  the  time  the  deal  was 
closed,  one  of  whieh  was  retained  by  the  bank,  and  one  by  the 
witness;  that  Blake's  copy  was  destroyed,  and  th-t  the  oopy  received 
in  evidence  and  already  referred  to,  was  retained  by  the  bank.  This 
witneaa  also  testified  to  the  effect  that  when  the  deal  was  closed 
between  the  Krieters  and  the  Marzanos,  there  was  exhibited  a  oopy  of 
the  contract  entered  into  between  the  Krieters  and  the  Marzanos, 
that  Marzano  procu»ed  from  ■  vault  in  the  bank  the  cash  to  pay  on 
account  of  the  transaction  in  question,  that  the  money  was  counted 
out  in  the  presence  of  the  witness,  and  that  the  witness  said  to 
Marzano,  "Look  at  the  contract,  and  see  if  all  the  conditions  of 
the  contract  are  complied  with;"  that  the  witness  then  delivered 
the  deed  from  the  Krieters  to  tkx  M  rzano  and  his  wife.  This 
witness  also  testified  that  at  the  time  the  transaction  was  closed, 
there  was  no  discussion  with  relation  to  the  assumption  of  the  debt 
by  the  Marzanoa*  On  his  cross  examination,  this  witness  testified 
to  the  effeot  that  at  the  time  the  deal  was  closed,  the  Marzanos 
were  present  and  were  represented  by  one  of  the  offioers  of  the  bank; 
that  he  saw  a  closing  statement  when  the  deal  was  closed,  and  that 
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a  copy  of  the  so-called  closing  statement  was  seen  by  this  witness 
at  this  time.  The  witness  further  stated  that  he  could  not  say 
whether  or  not  the  document  introduced  in  evidence  was  or  was  not 
the  copy  of  such  statement  so  exhibited  and  referred  to. 

The  record  also  shows  that  after  the  Jiarzanos  came  into 
possession  of  the  property  in  question,  oertain  interest  payments 
on  the  indebtedness  secured  by  the  trust  deed  in  question  became 
due  on  August  1st,  1930,  February  1st,  1931,  August  1st,  1931  and 
February  1st,  1932,  and  that  such  interest  payments  were  all  mats 
by  the  Iiarzanos.   Also,  that  the  principal  on  two  of  such  bonds  for 
#500.00  eaoh  became  due  and  payable  on  August  1st,  1930  and  August 
1st,  1931,  and  that  both  were  paid  by  the  Marzanos.   Whether  they 
were  paid  by  Vito  or  Catherine  Marzano,  the  record  does  not  indicate* 

After  the  filing  of  the  original  bill,  and  after  the  motion 

for  the  appointment  of  a  receiver  of  the  property  had  been  made  by 

the  complainant,  and  on  November  30th,  1932,  the  Marzanos  executed 

an  instrument  which  was  acknowledged  before  Robert  J*  Monahan,  a 

notary  public  and  one  of  the  solicitors  for  defendant  in  the  instant 

case.  This  document  recites,  among  other  things,  the  making  of  the 

trust  deed  by  the  Shekerjians  on  July  31st,  1926,  the  defaults  in 

the  payment  of  principal  and  interest  on  the  bonds,  the  filing  of 

the  bill  to  foreolose,  and  the  statement  by  the  Marzanos  that  they 

are  desirous  of  avoiding  the  expense  of  a  receivership,  and  that 

they  oonsented  that  the  successor  trustee,  the  oomplainant  here, 

tako  possession  of  the  property,  collect  the  rents  and  mako  certain 

disbursements  in  connection  with  the  management  of  the  property. 

Among  other  things  oontained  in  this  instrument  is  the  following: 

"It  is  hereby  agreed  that  said  suocessor  trustee  shall 
have  the  right  to  remain  in  possession  of  s^ld  abo  e 
described  premises  and  property  and  to  oolleot  the  rents, 
issues  and  profits  therefrom,  notwithstanding  the  entry  of 
any  decree  of  foreclosure  in  any  foreolosurs  proceedings  to 
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foreclose  the  lien  of  said  trust  deed,  and  notwithstanding 
any  sale  of  said  ahove  described  property  pursuant  to  any 
suoh  decree,  and  it  is  hereby  agreed  that  the  said  auooessor 
trustee  shall  have  full  power  and  authority  to  remain  in 
possession  of  said  property  although  it  shall  not  he  required 
to  do  so  until  the  expiration  of  the  period  of  redemption 
from  any  such  sale,  provided  a  deficiency  decree  is  entered 
in  any  foreclosure  proceedings* 

It  is  further  agreed  that  the  net  rents,  issues  and 
profits  after  the  payment  of  all  expenses,  including  reason- 
able trusteed  fees,  accruing  after  the  sale  of  the  above 
described  premises  and  property  pursuant  to  suoh  decree, 
shallbe  applied  by  the  said  successor  trustee  from  time  to 
time  during  the  period  in  which  possession  of  said  property 
shall  be  held  by  the  said  successor  trustee  in  partial 
satisfaction  of  any  deficiency  decree." 

The  law  applicable  to  the  case  at  bar  is  well  stated  in 

App. 
the  case  of  kange  v.  Bartlett.  307  Hli/422,  where  this  court  said: 

"We  think  the  law  is  well  settled  that  where  a  deed 
of  property  is  made  subject  to  an  existing  mortgage,  the 
words  ' subject  to, •  in  the  absence  of  anything  in  the  con- 
text whioh  would  throw  a  light  upon  the  intention  of  the 
parties,  do  not,  in  themselves,  show  an  intention  on  the 
part  of  the  grantee  to  assume  the  mortgage,  and  that  in  such 
case  the  intent  of  the  parties  is  a  question  of  fact  to  be 
established  by  the  evidence." 

In  that  ease,  the  defendant,  in  an  action  brought  to  foreolose  a 

mortgage  on  property  owned  by  her,  and  prior  to  *he  beginning  of 

the  foreclosure  proceeding  and  in  an  effort  to  ferestall  suoh  a 

proceeding,  entered  into  a  contraot  with  the  mortgagee  by  which 

the  mortgagor  agreed  to  sell  the  property  upon  the  following  terms, 

as  stated  by  the  court  in  its  opinion: 

»«At  the  price  of  #4,790  *  *  *  smbject  to  (1)  existing 
leases;  (2)  all  taxes  levied  after  the  year  of  1907;  unpaid 
special  assessments  levied  for  improvements  not  yet  made, 
and  to  enoumbranoe  of  ^4,000  due  October,  1911,  at  6  per  cent 
interest;  special  assessment  for  paving  Calumet  avenue,  not 
exceeding  $100* f  Afterwards,  a  deed  was  made  whioh  oonveyed 
the  property  at  a  stated  consideration  of  |6,000,  subject  to 
a  mortgage  dated  October  10,  1905,  given  to  secure  a  note  in 
the  sum  of  #4,000  and  to  taxes  levied  for  the  year  1907,  and 
all  taxes  and  special  assessments  levied  for  improvements 
not  yet  made.  Before  the  conveyance  was  made,  Ida  Hosxins, 
at  the  instance  of  the  appellant,  secured  an  extension  of  the 
mortg-ge  for  three  years  by  the  payment  of  ?90,  which  he 
advanced* 

The  appellant's  agent,  at  the  time  of  the  transection, 
prepared  the  following  statement: 

♦Chicago,  Dec,  7,  1908* 
Mrs*  Ida  Hoskins 

a*o  292  £.  38th  St, 
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Fred»k  Bartlett  &  Co. 
Heal  Estate 

Phone  Central  4857  100  Washington  Street 

Equity  #790 

Ins*   Prem  13 


Deposit 

Survey  10 

Costs  in  suit  364191  7,40 

Int.  on  inc.  10  10  12/6  37,57 

3pl«  Asst,  excess  over  $100  27,34 

Contn,  of  Abet,  &   Redg.  11,95 

Rent  to  12/31  20,15 

598,49 

1803,00  $803.00'  » 

In  confirming  a  decree  of  foreclosure,  the  court  said: 

"When,  then  the  parties  enumerated  the  liens  that 
th;e  property  was  Subject  to*  and  included  only  those 
tax  and  special  assessment  liens  that  the  grantee  was 
to  be  liable  for,  and  excluded  those  that  the  grantor 
was  to  be  liable  for,  they  conclusively  show  that  they 
were  enumerating  the  items  which  the  grantee  was  to 
assume.  Among  these  was  the  mortgage  in  question.  We 
are,  therefore  of  the  opinion  that  a  proper  construction 
of  the  words  of  the  contract  itself  places  the  obligation 
to  discharge  the  mortgage  squarely  on  the  appellant," 

Here,  we  not  only  have  the  provision  in  the  deed,  the 
testimony  as  to  the  facts  and  circumstances  surrounding  the  execution 
of  the  contract  and  deed,  but  we  are  confronted  with  the  additional 
fact  that  after  the  bill  to  foreclose  the  mortgage  was  filed  and 
the  Marzanos  had  been  served  with  summons  in  the  case  and  during 
their  lifetime,  they  allowed  a  default  to  be  entered  against  them, 
and  at  no  time  denied  that  they  had  assumed  and  agreed  to  pay  the 
mortgage  as  a  part  of  the  consideration  of  the  conveyance  of  the 
property  to  them,  as  alleged  in  the  bill.  In  addition  to  the  above, 
we  call  attention  to  the  fact  that  in  the  agreement  for  the  trustee 
to  manage  the  property  in  lieu  of  a  receiver,  it  is  shown  that  they 
anticipated  the  probability  of  a  deficiency  judgment  against  them. 

In  Holers  v.  Herron.  et  al. .  92  111.  583,  the  Supreme 
Court  said: 

"It  is  a  clear  proposition,  th».t  where  a  person 
purchases  real  estnte  incumbered  by  a  mortgage,  snd  as  a 
part  of  the  consideration  agrees  to  pay  and  discharge 
the  incumbrance, such  contract  creates  a  personal  liability, 
which  the  courts  will  always  enforce,  » 
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!•  are  of  the  opinion  that  all  of  the  surrounding  oir- 
cumstanoea  in  this  oase,  including  the  oonduot  of  the  Marzanos  and 
the  evidence  in  the  case,  indicate  clearly  that  when  the  Marzanoa 
bought  this  land,  that  as  a  part  of  the  purchase  price,  they 
assumed  and  agreed  to  pay  this  mortgage  indebtedness.  The  decree 
of  the  Circuit  Court  of  Cook  County  is  affirmed. 

AFFIRMED. 
DEHIS  E.  SULLIVAN,  P.J.  AHD  HEBEL,  J.  CONCUR. 
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KAREL  SUP,  APPjfAL  FROM 

Appellee, 

T. 

CZECH  LADIES  BENEVOLENT  SOCIETY, 

OF  CHICAGO. 
Appellant • 


28  7  I  A.  6143 


MR.  JUSTICE  HALL  DELIVERED  THE  OPIMIOfl  OF  THE  COURT. 

This  is  an  appeal  by  the  Czech  Ladies  Benevolent  Society 

from  a  judgment  obtained  against  the  society  in  the  Circuit  Court 

of  Cook  County  in  an  action  brought  by  K^rel  Sup,  plaintiff.  The 

on 
action  is  predicated  upon  the  following  certificate, issued  by  defendant 

December  1st,  1930: 

♦•CERTIFICATE  OF  MEMBERSHIP-TOOLE  LIFE. 

3y  this  Certificate  ftitnesseth:  That  for  and  in  consid- 
eration of  the  payment  of  One  Dollar  and  Fifteen  Cents  (fl.15) 
and  the  payment  of  an  equal  amount  on  or  before  the  last  day 
of  eaoh  month  hereafter  aa  long  as  the  member  named  herein 
shall  live,  and  the  further  payment  of  all  Central  Committee, 
Grand  Lodge  and  Subordinate  Lodge  dues  as  provided  for  in  the 
Articles  of  Incorporation,  Constitution  and  Laws,  Rules  and 
Regulations  of  the  Czech  Ladies  Benevolent  Society,  no-  in 
force  or  hereafter  adopted,  Sup,  Catherina,  a  member  of 
Frantiska  Gregorovp  Lodge  No.  47  locrted  at  Chicago  in  the 
State  of  Illinois,  is  entitled  to  all  the  privileges  of  mem- 
bership in  the  Czech  Ladies  Benevolent  Society,  and  in  case 
of  death  of  said  member  while  in  good  standing  therein  and 
this  Certificate  is  maintained  in  full  force. 

Central  Committee  of  the  Czech  L°dies  Benevolent  Society 
of  Ohio  promises  and  binds  itself  to  pay  out  of  its  Mortuary 
Fund  to  Karel  Sup  related  to  said  member  as  Husband  (subject 
to  the  Member's  right  to  change  the  beneficiary)  sum  of  3ix 
Hundred  Dollars,  which  sum,  subjeot  to  the  requirements, 
privileges  and  provisions  of  the  application  of  said  member, 
the  Articles  of  Incorporation,  Constitution  and  Lsws,  Rules 
and  Regulations  of  this  Society,  now  in  force  or  hereafter 
enacted,  all  of  which  are  made  a  part  of  this  oontr:  ct,  and 
subject  to  all  conditions  precedent,  shall  be  paid  after 
satisfactory  proofs  of  such  member's  death  shall  have  been 
furnished,  and  uoon  surrender  of  this  Certificate.  This 
Certificate,  the  application  for  membership  and  medical  examin- 
ation, the  Articles"  of  Incorpor  tion,  Constitution  and  Laws, 
Rules  and  Regulations  of  this  Soeiety  now  in  force  or  which 
may  hereafter  be  enacted  or  adopted,  shall  together  constitute 
the  contract  between  the  Society,  the  member  and  the  benefioiary. 
This  Certificate  is  issued  nnd  accepted  upon  the  express  con- 
ditions, agreements,  and  warranties  contained  in  the  Certificate, 
the  application  for  membership  and  answers  by  the  member 
to  the  medical  examiner.  »  *  *» 
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The  assured  died  on  February  8th,  1933,  at  about  the 
hour  of  12:3.5  o'clock  in  the  afternoon  of  that  day.  Upon  a  claim 
being  presented  under  thia  certificate,  the  society  declined  to 
pay  on  the  ground  that  the  insured  had  forfeited  her  membership 
therein  for  non-payment  of  dues.  Plaintiff  insists  that  the  bene- 
ficiary had  kept  and  performed  all  of  the  terms  of  the  contract. 
Defendant  maintains  that  the  insured  was  expelled  under  the  consti- 
tution and  by-laws  of  the  society  for  the  non-payment  of  dues  for 
the  months  of  October,  November  and  December,  1932,  and  that  this 
expulsion  from  the  order  took  place  at  a  meeting  of  the  society  on 
January  12th,  1933;  that  at  that  time  no  payments  had  been  received 
on  behalf  of  the  insured  for  assessments  in  accordance  with  the 
provisions  of  the  certificate,  since  September  8th,  1933;  that  on 
February  9th,  1933,  the  day  after  the  death  of  the  insured,  the 
secretary  of  the  society  received  an  American  Express  Money  Order 
for  $4.20,  and  that  immediately  thereafter  defendant  returned  it  to 
plaintiff;  that  thereafter  and  on  December  6th,  1933,  a  postcard 
was  mailed  by  the  secretary  of  the  society  to  Oatherlna  Sup,  in  and 
by  which  she  was  informed  that  she  was  in  arrears  in  the  sum  of  2.80, 
that  there  was  also  assessments  due  of  |1.15  and  $.35,  making  a 
total  due  of  #4,20,  and  that  this  sum  must  be  paid  at  the  next 
meeting  of  the  society  to  be  held  on  December  8th,  1932;  that  on 
February  8th,  1933,  the  plaintiff,  husband  of  the  insured,  went  to 
a  drug  store  and  secured  an  American  Express  Money  Order  in  the  sum 
of  ?4.20,  and  mailed  it,  together  with  the  postcard  referred  to 
which  was  sent  to  the  insxxred.   The  envelope  in  which  this  money  order 
was  mailed  is  in  evidence,  and  shows  it  to  be  postmarked  at  3  p.m. 
February  8th,  1933.  The  records  of  the  sooiety  show  thst  Oatherina 
3up  was  expelled  from  the  society  on  January  12th,  1933,  for  non- 
payment of  dues. 


s 

mtslo  a  no  .        .  ■MtfnB&A  aiiJ  at  atooiv'o  3.£i;':-£  *•  Tt/ori 

et  fceni.  ma  fcetaSassq  j| 

q-fion  10I   ttirs 

- 

,      ttmamnC  ,  to  Brftaoas  •£* 

gnitae .  to  sri*  ffiox'..  uqx» 

erf*  ritfiw  f iwifT WM  ai   p.,  o  IJtatft 

saoxairoaq 

:anoii    *C  .098 

10* 

a**'  »*;•■■ 
•cT  Jewas  csua  a,  t 

BfUdVKd     -  , 

ftaa  ertoJe  jjarcb  8 
o*  JbdTTOlai  fei  «eiJ  tltf.  t  « 

to  Y«K*»  «****  doirfw  ai  vn©  ©tfT      .  *«w  firoir!w 

,il.r  COq    80f    0*     ;  ^  afl* 

.     ,  rxcto*! 

•  88i/£>  to  frxtoxaq 


Defendant's  position  is  as  stated,  that  the  insured,  having 

therefore  defendant 
been  expelled  from  the  society  for  non-payment  of  duesj/is  not  liable. 

In  reply  to  defendant's  plea  of  non  assumpsit,  plaintiff  filed  a 
replication  in  which  it  is  alleged  th~t  on  February  8th,  1933,  prior 
to  the  death  of  the  insured,  the  defendant,  through  its  duly  author- 
ized officers  and  agents,  received  for  and  on  account  of  Catherine 
Sup  the  sua  of  $4.20  for  the  monthly  assessments  and  contributions 
due  the  defendant  for  the  months  of  October,  November  and  December, 
1933,  and  that  by  its  accepting  suoh  payments,  the  defendant  waived 
its  laws,  rules  and  regulations,  and  that  prior  to  February  8th,  1933. 
In  this  replication,  it  is  also  alleged  that  prior  to  the  death  of 
the  insured,  it  had  been  and  w.s  the  custom  of  the  defendant  in  reg?rd 
to  the  insured  and  other  aaerabers  of  the  society,  to  accept  combined 
monthly  assessments  and  contributions  many  months  in  arrears,  and 
that  the  insured  relied  upon  and  depended  upon  this  custom  and 
established  practice  in  delaying  until  February,  1933,  to  pay  the 
assessments. 

Karel  Sup,  plaintiff,  testified  to  the  effect  that  at  about 
8:30  in  the  morning  of  the  day  his  wife  passed  away,  he  procured  a 
money  order  made  out  to  Mrs.  Rose Kaderabek*  that  he  enclosed  the  money 
order  in  an  envelope,  addressed  it  to  Mrs.  Rose  Kaderabek  at  2124 
S.  Onqrler  Ave.,  Berwyn,  111.,  placed  a  stamp  on  it  and  dropped  it  in 
a  mail  box,  and  that  the  money  order  was  never  returned  to  him. 
On  cross-examination,  he  stated  that  he  purchased  the  money  order  in 
the  morning,  and  th?t  his  wife  died  in  the  afternoon,  and  that  he 
never  received  it  back  by  registered  mail,  th*t  he  does  not  remember 
signing  any  receipt  for  a  registered  letter  sent  him  by  Mrs.  Rose 
£aderabe^,but  that  he  would  not  say  that  he  did  not.  He  then  further 
stated  that  he  did  not  remember  getting  it  baok. 
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Rose  Kaderabek,  a  witness  produced  by  the  defendant, 
testified,  in  substance,  th-t  she  was  the  finanoial  secretary  of  the 
defendant  society;  that  after  receiving  the  money  order  referred  to, 
she  placed  it  in  an  envelope,  addressed  it  to  Mr.  Sup,  took  it  to 
a  sub-postal  station  in  Oioero  and  had  it  registered.  The  receipt 
of  plaintiff  for  the  registered  letter  was  then  received  in  evidence. 

Defendant  also  introduced  in  evidence  the  envelope  in 
which  the  money  order  was  received  by  defendant,  addressed  to  Mrs. 
Rose  Kaderabek,  3134  S.  Ouyler  Ave.,  Berwyn,  111.,  upon  whioh  there 
is  a  stamped  legend  whioh  indicates  that  the  same  was  mailed  in 
Cicero  on  February  8th,  1933,  at  3  p.m.  It  is  not  disputed  that 
this  is  the  envelope  containing  the  money  order  whioh  plaintiff  sent 
to  defendant.  In  his  brief  and  argument,  plaintiff  does  not  deny 
that  suoh  is  the  fact.  His  principal  point  urged  for  sustaining  the 
judgment  seems  to  be  that  inasmuch  as  the  defendant  had,  on  various 
occasions,  received  dues  after  the  date  on  which  they  should  have 
been  paid,  it  is  estopped  to  urge  that  she  thereby  forfeited  her 
membership  in  the  society.  It  seems  to  be  admitted  by  plaintiff 
that  on  December  6*h,  1933,  a  postal  c=>rd  was  mailed  to  Catherine  Sup, 
the  insured,  informing  her  that  she  was  in  arrears  at  that  time  in 
assessments  and  dues  in  the  sua  of  #4.20,  and  that  this  sum  must  be 
paid  on  or  before  the  next  meeting  of  the  society  to  be  held  on 
December  8th,  1933.  On  this  same  document,  there  was  also  a  notioe 
to  the  effeot,  that  the  dues  were  for  three  months,  and  thst  unless 
they  were  paid,  the  insured  would  be  expelled.  Following  this  on 
January  13th,  1933,  the  insured  was  expelled  from  the  society  for 
non-payment  of  dues.  It  is  not  denied  that  on  various  previous 
occasions,  the  defendant  had  received  dues  after  the  time  for  the 
payment  had  expired.  Defendant  offered  in  evidence  the  by-laws  of 
this  society,  one  of  which  provides  as  follows: 
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"Rights  and  Duties  of  Members.  Members  must  pay  all 
dues  and  assessments  at  Lodge  meetings  and  at  least  one 
month  in  advance* 

A  delinquent  member  shall  receive  notice,  but  failure 
to  receive  notice  is  no  excuse.  For  delinquency  through 
the  next  succeeding  Lodge  meeting  she  shall  be  suspended 
from  all  benefits  other  than  those  »eserved  to  her  in  her 
certificate;  her  suspension  shall  be  recorded  in  the  minutes 
of  the  Lodge  meeting  and  official  notice  thereof  sent  to 
the  Supreme  Lodge.  For  delinquency  through  the  second  Lodge 
meeting  after  payment  is  due  the  member  is  automatically 
expelled.  The  lodge  shall  notify  the  Supreme  Lodge  of  suoh 
expulsion. 

Member  who  has  been  expelled  for  non-payment  may  be 
reinstated  on  payment  of  all  dues  and  assessments  and  the 
expense  of  suspension  within  thirty  days.  After  thirty 
days,  the  members  may  be  reinstated  only  upon  making  suoh 
payment  and  satisfactory  medical  examination  for  which  she 
pays.H 

The  court  refused  to  admit  this  by-law  upon  the  ground,  as  we  under- 
stand from  the  reoord,  that  it  had  been  adopted  after  her  admission 
to  the  society. 

We  ©all  attention  to  the  following  provision  of  this 
certificate: 

"This  Certificate,  the  application  for  membership 
and  medical  examination,  the  Articles  of  Incorporation, 
Constitution  and  Laws,  Rules  and  Regulations  of  this 
Society  now  in  force  or  which  may  hereafter  be  enacted, 
or  adopted,  shall  together  constitute  the  contract 
between  the  Society,  the  member  and  the  beneficiary." 

We  are  of  the  opinion  thst  the  court  wa.s  in  error  in  refusing  to 

admit  this  by-law  in  evidence. 

In  Steen  v.  Modern  Woodmen.  396  111.  104,  page  110,  the 

Supreme  Court  said: 

MA  person  who  enters  an  association  murt  acquaint 
himself  with  its  laws,  for  they  contribute  to  the  admeasure- 
ment of  his  rights,  his  duties  and  bis  liabilities,  flhcre, 
as  here,  there  is  an  express  and  clear  reservation  of  the 
right  to  amend  he  is  bound  to  take  notice  of  the  existence 
and  effect  of  that  reserved  power.  The  oower  to  exaot  by- 
laws is  inherent  in  every  corpor  tion  as  an  incident  of  its 
exist enoe.  This  power  is  a  continuous  one,  and  no  one  has 
a  right  to  presume  th't  by-laws  will  remain  unchanged.  Where 
the  contract  contains  an  express  provision  reserving  the 
right  to  amend  or  change  by-laws  it  cannot  be  doubted  that 
the  society  has  the  right  so  to  do,  and  where  in  the  contract 
of  insurance  it  is  provided  that  members  shall  be  bound  by 
the  rules  and  regulations  now  governing  the  society  or  that 
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may  thereafter  be  enaoted  for  such  government,  and  those 
oonditlons  are  assented  to  and  the  member  accepts  the 
benefit  certificate  under  the  conditions  provided  therein, 
it  is  a  sufficient  reservation  of  the  right  in  the  society 
to  amend  or  change  its  by-laws." 

In  Knights  and  Ladies  of  Amerioa  v.  weber.  101  111,  App, 

488,  this  court  said: 

"The  evidenoe  offered  by  appellant  of  the  existence  of 
its  rules  and  by-laws  should  have  been  admitted.  This  evi  - 
dence  oonsisted  of  a  pamphlet  printed  in  German,  and  which 
appellant  offered  to  have  translated  to  the  court  and  jury; 
and  also  to  show  that  copies  thereof  had  been  in  force  frog 
1895  to  and  during  the  year  1898,  and  were  circulated  among 
all  the  members  of  the  order  who  spoke  the  German  language 
and  desired  them,  and  among  others,  Louis  Weber,  the  insured. 

Publications  of  a  mutual  insurance  company,  generally 
circulated  among  its  members,  and  purporting  to  contain  its 
rules  and  by-laws,  are  admissible  as  prima  facie  evidenoe 
of  auch  rule 8  and  by-laws," 

The  record  clearly  shows  that  prior  to  her  death,  the 

insured  had  been  expelled  from  the  society  for  non-payment  of  dues, 

and  it  is  not  shown  that  she  protested  and  the  record  further 

indioates,  and  it  is  not  seriously  disputed,  that  the  money  order 

for  the  payment  of  her  dues  was  mailed  after  her  death.  The  judgment 

of  the  Circuit  Court  is  reversed* 

REVERSED, 


DENIS  E,  SULLIVAN,  P.J.  AND  HEBEL,  J.  CONCUR, 
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FRANK  0.  RATHJE,  as  Successor  Trustee 
under  an  Indenture  of  Trust,  dated 
as  of  August  1,  1937, 

Appellant, 


CLARENCE  SERB,  et  al., 


Appellee. 


CONSOLIDATED  APPEALS 


FROM  SUPERIOR  COURT 


COMMITTEE  FOR  THE  PROTECTION  OF  THE 
HOLDERS  OF  THE  FOREMAN  TRUST  AND 
SAVINGS  BANK,  M  Trustee,  FIRST 
MORTGAGE  PARTICIPATION  CERTIFICATES, 
consisting  of  BUM  C.  HARDENBROOK, 
WILLIAM  T-  BRUCKNER,  A.  K.  SELZ  and 
DAVID  B.  STERN, 


CLARE HOE  SERB,  et  'al.* 


Appellant, 


Appellees. 


COOK  COUNTY. 


7  LA.  614 


MR.  JUSTICE  «ALL  DELIVERED  THE  OPINION  OF  THE  COURT. 
This  case  is  governed  by  the  opinion  in  case  No»  38501, 

REVERSED. 


DENIS ,£•  SULLIVAN,  P.J.  AND  REBEL,  J.  CONCUR, 
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No,  38550 

JOSEPH  P.  KORNaCKE,  Administrator  of 
the  Estate  of  FLORENCE  KORNATOwSKI, 
Deceased, 

appellant , 


CORNELIUS  BLOMSETH  and  ARTHUR  ANDERSON, 

Appellees. 


APPEAL  FR01 

CIRCUIT   COURT 
COOK  COUNTY 


7I.A.  615 


MR.  JUSTICE  SAIL  DBUTERED  TBI  OPINION  Of  THE  COURT. 

Plaintiff,  as  Administrator  of  the  Estate  of  Florence  Korna- 
towski,  deceased,  brought  suit  in  the  Circuit  Court  of  Cook  County  to 
recover  damages  said  to  have  been  sustained  through  the  alleged  neg- 
ligent act  of  the  defendants,  which,  it  is  claimed,  caused  the  death 
of  the  intestate.  The  intestate  died  on  February  5th,  1935,  in 
Chioago.  She  left  surviving  her  husband  and  a  number  of  children. 

The  accident  in  question  happened  on  Fullerton  ..venue  near 
Campbell  ..venue,  in  the  city  of  Chicago,  on  December  3rd,  1932,  at 
about  8  or  8:30  o'clock  in  the  evening.  The  negligence  eh-  rged  is 
that  the  defon  ant  Blomseth,  through  his  agent,  Arthur  jaderson, 
carelessly,  negligently  and  improperly  operated  his  car,  and  that  the 
intestate  suffered  the  injury  from  which  she  died.  Two  occurrence 
witnesses,  one  George  Ebelbach  and  Charles  Carey,  testified  for  the 
plaintiff.  The  only  occurrence  witness  offered  on  behalf  of  the  de- 
fendant was  Arthur  Anderson,  one  of  the  defendants  here,  who  was  the 
driver  of  the  car  at  the  time  and  place  in  i  uestion.  Objection  was 
offered  to  his  testimony,  the  objection  was  sustained,  and  he  was  not 
allowed  to  testify. 

George  Ebelbach  testified  to  the  effect  that  he  was  sitting 
in  a  parked  car  belonging  to  his  brother-in-law,  Charles  Carey,  di- 
rectly opposite  and  across  the  street  from  the  place  where  the  acci- 
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dent  occurred.  He  desoribed  Fullerton  Avenue  as  having  two  street  car 
tracks  upon  it,  and  that  between  the  oar  tracks,  the  roadway  is  paved 
with  brick,  and  that  opposite  the  tracks  there  is  t  conorete  pavement 
to  the  north  and  south  thereof,  and  that  the  concrete  pavements  are 
about  10  feet  wide;  that  on  the  night  in  question,  it  was  raining, 
that  he  saw  the  decedent  come  out  of  an  alley  on  the  opposite  side  of 
the  street  from  where  the  witness  was  sitting;  that  he  saw  the  auto- 
mobile driven  by  jjiderson  coming  east,  and  that  when  he  first  saw  this 
automobile,  it  was  about  a  half  block  west  of  where  it  hit  the  intes- 
tate, going  about  30  miles  an  hour;  that  after  the  intestate  came 
out  of  the  alleyway,  she  stopped  on  the  concrete  strip  and  allowed  a 
ear  to  go  by,  and  that  the  second  car  (defendant's  car)  hit  her  as 
she  was  standing  about  a  foot  off  the  concrete  strip;  that  the  in- 
testate was  struck  by  the  front  fender  of  his  car  as  she  was  standing 

still;  that  he  could  not  say  how  long  she  was  standing  still,  that 

and 
she  was  thrown  easjj/a  little  south  about  20  feet  and  up  to  the  curb- 
stone, that  the  curbstone  was  about  4  feet  from  where  she  was  steind- 
ing;  that  when  ...nderson's  car  stopped,  the  back  end  of  it  was  about 
15  feet  from  where  the  intestate  was  lying.  On  cross-examination, 
this  witness  stated  that  he  was  17  years  old,  that  their  car  h- d  been 
parked  about  10  or  15  minutes  before  the  accident,  that  he  and  his 
brother-in-law  were  engaged  in  conversation  at  the  time;  that  traf- 
fic at  the  time  was  fairly  heavy  on  Fullerton  .^venue,  moving  both 
east  and  west,  that  it  was  foggy  and  the  visibility  was  poor;  that 
he  saw  the  automobile  in  front  of  the  oar  that  struck  the  intestate, 
that  both  cars  were  coming  along  at  the  same  rate  of  speed;  that  he 
did  not  see  the  car  which  struck  the  intestate  change  its  course; 
that  after  leaving  the  alley,  the  intestate  had  about  6  feet  to  go 
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before  she  reaohed  the  conorete  ourb;  that  in  coming  from  the  jilley 

she  stepped  in  front  of  a  parked  car  to  the  conorete;  that  at  that 

time  the  car  which  struck  her  was  about  35  or  45  feet  away;  that  he 

could  not  say  whether  or  not  she  moved  after  the  first  automobile 

passed  her,  and  that  the  ear  which  struck  her  came  to  a  stop  about 

15  feet  from  where  the  intestate  was  lying. 

Charles  Carey  testified  to  the  effect  that  he  was  sitting 

in  a  ear  with  Sbelbaoh,  and  that  he  saw  the  accident  in  question,  that 

his  car  was  parked  about  15  feet  east  of  Campbell  ...venue,  that  it  was 

raining  and  it  was  misty;  that  when  he  first  saw  the  deoedent,  she 

was  coming  off  the  sidewalk  from  the  alley;  that  at  that  time,  there 

were  ears  going  east  and  west  in  the  street,  that  there  was  a  3treet 

light  about  10  feet  from  the  alley  suspended  up  high  so  that  one  could 

see  very  well  at  the  time;  that  the  decedent  waited  for  one  car  to  go 

front 
by,  that  the  seoond  car  hit  her  with  its  right/fender,  and  ihat  at 

that  time,  the  car  was  going  about  30  miles  an  hour;  that  when  the 
deoedent  was  struck,  she  was  thrown  about  30  feet,  and  that  the  auto- 
mobile stopped  about  20  or  25  feet  beyond  her.  This  witness  further 
stated  that  he  did  not  remember  whether  the  lights  on  the  oar  were 
burning  or  not.  On  cross-examination,  this  witness  testified  that  in 
stating  that  he  did  not  remember  whether  the  lights  on  defendant's  car 
were  burning  or  not,  he  did  not  mean  to  convey  the  idea  that  they  were 
not  burning,  that  he  paid  no  particular  attention  to  it;  that  there 
was  nothing  unusual  about  the  ear  as  he  saw  it  coming  before  the  ac- 
cident, that  it  was  coming  along  following  the  other  traffic,  and 
that  there  was  a  distance  of  about  40  feet  between  this  ear  and  the 
ear  in  front  of  it,  and  that  he  saw  the  decedent  just  before  the  first 
oar  passed  her;  that  as  the  first  car  went  by,  it  momentarily  ob- 
structed his  view.  On  the  testimony  of  these  two  fact  witnesses,  the 
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cause  was  submitted  to  the  jury,  which  returned  ■  verdict  of  not  guilty. 

ihile  the  plaintiff  makes  the  statement  that  ho  verdiot  is  a- 

gainst  the  manifest  weight  of  the  evidence,  an  examination  of  his  brief 

leads  us  to  the  conclusion  th  t  the  principal  contention  is  that  the 

court  improperly  instructed  the  Jury  on  behalf  of  the  defendants.  The 

principal  instruction  complained  of,  is  as  follows: 

"You  are  instructed  that  the  law  does  not  permit  a  person  to 
bring  an  accident  upon  herself  through  her  own  negligence  und  then 
recover  against  another  party,  and  if  you  believe  from  the  evidence 
that  the  deceased  saw,  or  by  the  exercise  of  ordinary  care  could 
have  seen,  the  defen  ants'  automobile  approaching,  and  if  you  fur- 
ther believe  from  the  evidence  that  she  failed  to  see  the  defend- 
ants' automobile,  or  that  h  ving  seen  the  defendants'  automobile, 
she,  nevertheless  walked  in  front  of  it  or  placed  herself  in  a  po- 
sition of  danger,  and  if  you  further  believe  that  such  action  on 
her  part  was  negligence  which  proximately  contributed  in  any  de- 
gree to  the  happening  of  the  accident,  you  must  find  the  defend- 
ants not  guilty." 

At  the  time  of  the  trial  of  this  case,  Section  67  of  the 

Practice  Act  was  in  force,  which  required  that  specific  objections  to 

instructions  should  be  urged  before  the  jury  retired,  otherwise,  they 

were  waived.   (Cahill's  Illinois  Revised  Statutes,  1933,  Chap.  110, 

Par.  195.)  After  the  jury  had  retired,  the  following  colloquy  occurred 

regarding  the  instructions: 

"Mr.  Irwin:  I  want  to  note  an  objection  to  the  instruotion- 

The  Oourt:  You  are  objecting  to  the  instruction.  It  must 
be  very  bad. 

Mr.  Irwin:  This  instruction,  if  the  jury  believe  that  the 
plaintiff  was  suddenly  in  a  place  of  danger,  the  defendant  was 
not  required  to  exercise  ordinary  care  -  that  degree  of  care  it 
would  otherwise- 

The  Court:  I  don't  see  any  reason  why  you  cannot  enter  a 
stimulation  that  all  objections  be  preserved  and  set  forth  specif- 
ically in  the  motion  for  a  new  trial.  That  will  take  care  of  the 
whole  record. 

Mr.  Irwin:  On  the  question  of  the  number  of  instructions 
winding  up  not  guilty.  I  want  to  object  to  that. 

The  Court:  There  are  five. 

Mr.  Irwin:   The  instructions  on  damages  and  contributory  neg- 
ligence-repetition-unduly  emphasized  those  subjects. 

The  Court:  All  right,  you  out  in  whatever  objections  you  wish 
to  in  the  record. 
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Mr.  White:  Let's  get  straightened  out  on  the  instructions. 

Mr.  Irwin:   Tho  Court  considers  that  as  an  orrl  instruction. 

The  Court:  I  do,  and  I  am  not  going  to  send  it  to  the  jury. 
Both  of  you  lawyers  argued  it  to  the  jury.  The  st  tute  says  he 
may  not  testify.  Your  objection  is  to  the  substance,  Mr.  Irwin 
objected  because  the  Court  didn't  write  it  out  and  send  it  to 
the  jury. 

Mr.  Irwin:  This  new  Practice  Aftt  is  something  I  don't  know 
anything  about.  I  don't  know,  that  is  all.  I  don't  know  whether 
the  Practice  „.et  is  broad  enough  to  cover  that. 

The  Court:  I  don't  know.  I  don't  think  it  is  really  vital 
as  you  gentlemen  think  so. 

Mr.  Irwin:  It  would  be  under  the  old  Practioe  _ct,  but  I 
don't  know  about  the  new  Practice  act. 

Tho  Court:  There  are  the  ones  I  refused,  three  on  the  matter 
of  duplication.  You  may  note  an  exception  on  the  part  of  coun- 
sel for  the  def en  lant  for  the  refusal.  Let  the  reporters  copy 
them. 

Mr.  Irwin:  80  far  as  the  instruction  being  oral  is  concerned, 
you  don't  object  to  that? 

Mr.  White:  Mo. 

Mr.  Irwin:  You  and  I  agree  in  that  particular  instance- 

The  Court:  You  object  to  the  substance.  Note  an  objection 
on  the  part  of  defendants*  counsel  to  the  giving  of  the  first 
paragraph  of  the  Court's  instruction  to  the  jury  given  orally. 

Mr.  Irwin:  He  said  he  waived  it. 

Mr.  v/hite:  I  am  waiving  any  objection  to  giving  it  orally, 
but  I  am  objecting  to  the  substance. 

The  Court:  Leave  the  oral  part  out. 

Mr.  white:   I  am  objecting  to  the  substance  of  the  instruction 
and  take  exception. 

The  Court:  You  objeet  to  the  repetitions.  All  right,  let 
the  record  show  that  the  counsel  for  the  plaintiff  objects  to 
the  repetition  finding  defendants  not  guilty,  which  appears 
five  times,  I  checked  that."  objection  to  any  instructions 

A  written  motion  for  a  new  trial  was  filed,  which  contained  no  specific/ 
In  Thlel  v.  Material  Service  Corp.,  283  111.  App.  46,  this 

court  said: 

"The  def en  ant  urges  that  the  court  erred  in  instructing  the 
jury  on  the  law  relating  to  master  and  servant  rjid  independent 
contractors.  The  defendant  also  cuestions  the  giving  of  a  cer- 
tain instruction  presented  to  the  court  by  the  plaintiff  as 
being  reversible  error.  The  plaintiff,  however,  has  called  to 
oufc  attention  the  fact  that  objections  to  the  instruction  were 
not  specific,  and  under  Sec.  67  of  the  Civil  Practioe  .,ot  nd 
27  of  the  Hules  of  Court,  it  does  not  appear  that  the  specific 
objection  to  the  instruction  was  made  before  the  jury  retired, 
and  by  reason  of  that  failure  the  defendant  is  in  no  position 
to  urge  that  the  giving  of  the  instruction  wns  erroneous. 
People  v.  Schneider,  360  111.  43;  People  v.  Reeves,  360  111. 
55;  Paulick  v.  National  Bsnk  of  the  Republics,  279  111,  -pp. 
160;  ana  Greer  v.  Shell  Petroleum  Corp.,  281  111.  .,pp.  238. ■ 

In  People  v.  Sehneider,  360  111.  43,  the  s;.ne  -uestion  arose, 
end  the  Supreme  Court  said: 
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"It  is  also  objected  that  the  court  erred  in  giving  instruc- 
tions to  the  jury.  The  reeord  shows  that  counsel  for  plaintiff 
in  error  were  given  opportunity  to  object  to  proposed  instructions 
and  that  no  objections  were  offered.  In  this  state  of  the  record 
and  under  section  67  of  the  Civil  Practice  Act,  made  applicable  ' 
to  this  case  by  rule  27  of  the  rules  of  this  court,  objections 
to  instructions  given  are  not  open  to  plaintiff  in  error  here. ' 

See  also  People  v.  Reeves.  360  111.  55. 

We  are  of  the  opinion  that  the  colloquy  quoted  does  not  show 
a  compliance  with  the  statute,  ,/e  cannot  say  that  the  verdict  is  con- 
trary to  the  manifest  weight  of  the  evidence.  The  judgment  of  the 
Circuit  Court  is  affirmed. 


DENIS  2.  SULLIVAN,  P«T,  and 
HSBSL,  J,  CONCUR. 
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No.  38575 

ALBERT  R.  BRUNKER,  substituted  as 
plaintiff  in  lieu  of  ,R  JP-RITE 
CORPORATION,  a  corporation, 

Appellee , 

V. 

COOK  COUNTY 
GREBNLEE  FOUNDRY  8GMPAKT,  ) 

}  I 
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MB.  JUSTICE  HALL  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  an  appeal  from  a  judgment  against  the  defendant, 
Greenlee  Foundry  Company,  entered  on  July  2nd,  1935,  for  the  sum  of 
$813.60.  The  cause  was  tried  before  the  court  and  a  jury.  The  jury 
returned  a  verdict  for  the  amount  of  the  judgment. 

On  March  18th,  1927,  the  Wrap-Rite  Corporation  entered  into 
a  contract  with  the  Sommer  &  Haca  Glass  Machinery  Corporation  for  the 
manufacture  of  certain  bread  wrapping  machines.  Fred  W.  Hauser  testi- 
fied to  the  effect  that  he  was  the  superintendent  of  the  Sommer  &  Maca 
Glass  Machinery  Corporation  in  the  year  1927,  and  that  as  such  superin- 
tendent, he  gave  written  orders  to  the  Greenlee  Foundry  Company,  the 
defendant  here,  for  the  manufacture  of  certain  castings,  and  that  in 
the  year  1927  the  Sommer  &  Maca  Glass  Machinery  Corporation  was  en- 
gaged in  the  business  of  manufacturing  certain  bread  wrapping  machines 
for  the  Wrap-Rite  Corporation.  The  written  orders  testified  to  by  this 
witness  were  not  produced  in  evidence,  and  the  record  does  not  dis- 
close that  plaintiff  made  any  effott  to  procure  them.  Hauser  further 
testified  that  the  representative  of  the  Greenlee  Foundry  Company,  with 
whom  he  dealt,  was  one  S.  1.  Allen,  who  was  the  sales  representative 
of  the  defendant  corporation.  His  testimony  is  further  to  the  effeot 
that  in  the  summer  of  1926  he  delivered  certain  wooden  patterns  to  the 
defendant  corporation  to  be  used  in  the  manufacture  by  it  of  the  iron 
castings,  which  patterns  were  to  be  returned  when  the  oastings  were 
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I 
finished. 

The  evidence  further  indicates  that  from  March  23rd,  1927,  up 
to  and  including  May  13th,  1927,  various  oastlngs  were  manufactured  by 
the  Greenlee  Foundry  Company  and  delivered  to  the  Sommer  &  Maea  Glass  Ma- 
chinery Corporation,  and  that  on  May  15th,  1927,  two  days  after  the  last 
of  these  castings  had  Been  delivered  to  the  Sommer  &  Maca  Glass  Machinery 
Corporation,  a  fire  occurred  in  the  plant  of  the  defendant  company,  in 
which  these  wooden  patterns  were  destroyed.  It  is  not  shown  that  there 
was  any  agreement  on  the  part  of  the  defendant  to  return  these  patterns 
to  the  Sommer  &  Maca  Glass  Machinery  Corporation  at  any  particular  time. 
The  action  as  originally  brought,  was  by  the  tfrap-Rite  Corporation,  and 
by  it,  it  is  sought  to  oharge  the  defendant  company  with  the  value  of 
the  wooden  patterns  so  destroyed  in  this  fire. 

There  were  three  counts  in  the  original  declaration  as  filed. 
The  first  count  is  in  trover,  and  charges  that  on  May  6th,  1927,  the  de- 
fendant wrongfully  converted  72  wooden  patterns,  the  property  of  plain- 
tiff, to  its  own  use.  The  second  count  charges,  in  substance,  that  on 
March  4th,  1927,  the  Wrap-Rite  Corporation  entered  into  a  contract  with 
the  Sommer  &  Maea  Glass  Machinery  Corporation  for  the  manufacture  of 
certain  bread  wrapping  machines,  by  the  terms  of  which  the  ?/rap-Rite  Cor- 
poration was  to  furnish  the  necessary  patterns  from  which  these  castings 
were  to  be  made;  that  the  defendant  operated  a  foundry  in  the  city  of 
Chicago,  and  that  the  Sommer  &  Maea  Glass  Machinery  Corporation  con- 
tracted with  the  defendant  for  the  manufacture  of  these  castings,  and 
had  delivered  to  the  defendant  certain  wooden  patterns  belonging  to  the 
plaintiff;  that  on  May  6th,  1927,  the  defendant  had  completed  and  de- 
livered all  of  the  castings,  as  provided,  and  it  then  became  the  duty 
of  the  defendant  to  return  the  patterns,  and  that  defendant,  though 
often  reouested  so  to  do,  had  failed  i  nd  refused  to  deliver  such  pat- 
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terns,  to  the  damage  of  the  plaintiff.  The  third  count  is  in  assump- 
sit, and  the  charge  in  it  is  substantially  the  same  as  that  contained 
in  the  second  oount.  The  defendant  filed  a  plea  of  not  guilty  as  to 
the  first  two,  non  assumpsit  as  to  the  last,  and  a  special  plea  deny- 
ing that  there  was  any  custom  in  the  foundry  trade  by  which  patterns 
furnished  to  the  foundry,  were  to  be  returned  at  any  particular  time, 
and  a  further  special  plea  in  which  it  was  set  forth  that  the  patterns 
in  question  were  destroyed  by  fire  while  in  the  possession  of  the  de- 
fendant, without  any  negligence  on  the  part  of  the  defendant.  Sub- 
sequently, an  amended  declaration  was  filed,  which  is  identioal  with 
the  original,  in  which  it  is  set  forth  that  Albert  R.  Brunker,  the 
plaintiff  here,  had  acquired  all  the  rights  of  the  Wrap-Rite  Corpora- 
tion in  the  subject  matter  of  the  lawsuit.  After  hearing  the  evidence, 
and  before  the  ease  was  submitted  to  the  jury  by  leave  of  court,  the 
third  eount  of  the  declaration  was  withdrawn,  and  after  the  evidence 
had  all  been  submitted  and  over  the  objection  of  defendant,  the  court 
allowed  an  amended  declaration  to  be  filed,  in  which  the  plaintiff 
charges  that  on  May  6th,  1927,  defendant  undertook  and  agreed  with 
the  Sommer  &  Maoa  Glass  Maohinery  Corporation  to  return  all  the  pat- 
terns referred  to  upon  the  completion  of  castings  made  from  such 
patterns;  that  all  the  castings  had  been  made  and  delivered  on  May 
13th,  1927,  and  that  on  May  8th,  1927,  and  at  various  times,  the 
Sommer  &  Maoa  Glass  Machinery  corporation  had  demanded  that  sueh 
patterns  be  returned.  Defendant  objected  to  the  filing  of  this  a- 
mended  oount  on  the  ground  that  it  would  change  the  issues  in  the 
ease.  There  was  no  rule  upon  the  defendant  to  plead  to  this  oount, 
and  no  opportunity  given  it  to  plead.  The  record  shows  that  the 
last  of  the  castings  so  manufactured  by  it  were  delivered  by  the 
defendant  to  the  plaintiff  two  days  before  the  fire* 
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Plaintiff's  contention  is  that  at  the  tjme  the  agreement  was 
made  with  the  defendant  for  the  making  of  the  eastings  referred  to, 
it  was  agreed  between  the  parties  that  defendant  would  return  the  pat- 
terns which  had  been  deposited  with  the  defendant  by  the  plaintiff 
with  the  delivery  of  each  installment  of  the  eastings.  There  is  no 
proof  in  the  record  that  defendant  was  negligent  in  caring  for  these 
patterns,  and  there  is  no  claim  made  by  the  plaintiff  in  his  brief 
that  defendant  was  negligent  to  any  degree  in  oaring  for  them.  On 
the  question  as  to  when  the  patterns  were  to  be  returned,  Hauser  tes- 
tified to  certain  conversations  alleged  to  have  been  held  with  Allen, 
the  sales  representative  of  the  defendant  company.  He  testified  to 
the  effeet  that  he  told  Allen  that  when  he  took  these  patterns  over, 
and  when  they  finished  with  the  patterns  on  the  first  bunch  of  machines, 
that  he,  Allen,  was  to  bring  the  patterns  back,  and  that  Allen  said, 
"0.  K."  Hauser  further  testified  that  he  could  not  remember  when 
the  patterns  were  delivered,  and  that  he  could  not  tell  the  date  of 
his  conversations  with  Allen.  He  further  testified  to  the  effeet 
that  there  was  some  oomp^aint  by  the  Sommer  &  Maoa  Glass  Machinery 
Corporation  that  there  was  a  shortage  in  some  of  the  eastings,  and 
that  a  representative  of  the  defendant  company  told  the  witness,  in 
substance,  that  when  this  fact,  if  it  was  a  fact,  was  made  known  to 
the  defendant  company,  that  the  shortages,  if  any,  would  be  cheoked 
up,  and  that  after  the  fact  in  connection  with  this  matter  was 
cleared  up,  the  patterns  would  be  returned,  and  that  he,  the  witness, 
told  the  representative  of  the  defendant  company  that  that  would  be 
all  right;  that  he,  the  witness,  was  at  the  foundry  just  two  days 
before  the  fire,  and  that  he  there  sorted  out  the  patterns  v&ioh  had 
been  delivered  to  the  defendant  company  to  make  the  castings,  JTorn 
the  evidence  of  this  witness,  it  seems  apparent  that  on  the  day 
testified  about,  which,  as  stated,  was  two  days  before  the  fire 
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occurred,  he  had  gone  to  the  foundry  of  the  defendant  company,  and  had 
there  picked  out  the  patterns  whioh  he  olaimed  belonged  to  the  Somasr 
&  Maea  Glass  Machinery  Company  and  ordered  them  rr turned,  as  stated, 
plaintiff  does  not  claim  that  defendant  was  guilty  of  any  degree  of 
negligence  in  the  care  of  these  patterns.  The  testimony  of  this  wit- 
ness Hauser  is  vague  as  to  whether  or  not  there  was  any  agreement  as 
to  the  time  when  these  patterns  were  to  be  returned,  without  such  an  a- 
greement,  there  is  nothing  upon  which  the  action  can  be  predicated, 
for  there  was  no  effort  made  to  show  any  want  of  care  on  the  part  of 
defendant  which  resulted  in  their  destruction. 

We  find  nothing  in  the  record  whioh  Justified  the  submission 
of  this  case  to  the  jury.  Therefore,  it  is  ordered  that  the  judgment 
be  reversed  and  that  defendant  have  judgment  here  for  costs. 
REVERSED  AND  JUDGMENT  HERE  EOR  COSTS 


DENIS  E.  SULLIVAN,  PJ,  and 
HEBEL,  J,  CONCUR. 
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No.  38588 

OSCAR  ALBERTINE, 


Appellee,- 


V. 


CHARLES  L.    OSBORN   ?>nd  HAHBY  W.    OSBORN, 
eo-partners  doing  business  as 
OSBORN  BROS,, 

Appellants. 


APPEAL  FROM 

MUNICIPAL  COURT 
OF  CHICAGO 

!287I.A.  6153 


MR.  JUSTICE  HALL  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  an  appeal  by  defendants  from  a  judgment  of  the  Muni- 
cipal Court  of  Chicago  against  them  for  the  sum  of  $600,00.  The  cause 
was  tried  by  the  court  without  a  jury,  and  the  judgment  is  based  on 
the  finding  of  the  court. 

The  action  is  based  upon  the  following  oontract: 

"This  Agreement,  entered  into  this  50th  day  of  October,  A.D. 
1925,  by  and  between  Charles  L.  Osborn  and  Harry  :/.  Osborn,  co- 
partners doing  business  under  the  style  and  name  of  Osborn  Bros., 
hereinafter  referred  to  as  parties  of  the  first  part,  and  Osoar 
Albert Ine,  hereinafter  referred  to  as  party  of  the  second  part, 
Witnesseth: 

That  Whereas,  the  parties  of  the  first  part  have  heretofore, 
to-wit:  two  and  one  half  years  ago,  employed  party  of  the  second 
part  to  experiment  with  and  to  attempt  to  produce  a  new  and  novel 
type  of  hat  streteher;  and 

Whereas,  the  party  of  the  second  part  has  produced  and  on  this 
date  exhibited  to  the  parties  of  the  first  part  a  working  model 
metal  hat  streteher  which  upon  dilation  sz  expands  laterally  as 
well  as  longitudinally  in  a  proper  ratio;  and 

Whereas,  the  party  of  the  second  part  has  at  all  times  under- 
stood and  agreed  that  all  ideas,  plans,  models  and  contrivances 
pertaining  to  hat  stretchers  which  might  be  produced  by  him,  as 
well  as  any  patent  rights  on  or  resulting  therefrom,  shall  be  the 
property  of  the  parties  of  the  first  part;  and 

Whereas,  the  said  party  of  the  second  part  has  agreed  to  do 
all  acts  and  to  exeoute  and  deliver  such  instruments  as  may  be 
necessary  to  obtain  and  preserve  such  rights  to  the  parties  of  the 
first  part;  and 

Whereas,  the  party  of  the  second  part  agrees  that  the  parties 
of  the  first  part  have  heretofore  paid  him  in  full,  to  date,  for 
all  work,  labor  and  materials  furnished  by  him  in  carrying  on  the 
aforesaid  enterprise;  and 

Whereas,  the  party  of  the  second  part  is  about  to  supply  him- 
self with  oertain  patterns,  dies,  gates,  etc.,  necessary  to  manu- 
facture the  aforesaid  stretchers;  and 

Whereas,  it  is  the  intention  of  the  parties  hereto  that  the 
last  mentioned  patterns,  dies,  gates,  etc,  shall  immediately  be- 
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come  the  property  of  the  parties  of  the  first  part,  and 

Whereas,  the  parties  of  the  first  part  desire  to  employ  the 
party  of  the  second  ;part  to  manufacture  a  number  of  the  aforesaid 
hat  stretchers: 

Now,  Therefore,  it  is  agreed  by  and  between  the  parties  here- 
to as  follows: 

Party  of  the  second  part  agrees  to  manufacture  and  sell  to 
parties  of  the  first  part,  and  parties  of  the  first  part  agree 
to  buy,  two  hundred  (200)  hat  stretching  devices  similar  to  the 
sample  on  this  date  exhibited,  said  stretchers  to  be  in  a  finished, 
workmanlike,  merchantable  article  satisfactory  to  the  parties  of 
the  first  part;  the  price  for  the  same  to  be  the  sum  of  Three  and 
75/100  dollars  ($3.75)  each.  It  is  agreed  that  the  parties  of  the 
first  part  will  pay  in  full  for  the  stretchers  on  or  before  the 
tenth  (10th)  day  of  the  month  following  the  day  of  delivery. 

Party  of  the  second  part  agrees  to  sell  and  convey  to  the 
parties  of  the  first  part  all  the  patterns,  dies,  gates,  etc.,  to 
be  used  in  this  enterprise,  and  it  is  agreed  that  title  to  such 
patterns,  dies,  gates,  etc.,  shall  be  at  all  times  hereafter  in  the 
parties  of  the  first  part,  and  that  the  second  party  will  not  use 
same  for  any  purpose  other  than  to  carry  out  this  enterprise.  It 
is  agreed  that  parties  of  the  first  part  shall  pay  the  party  of 
the  second  part  Nine  Hundred  Fifty  Dollars  (;:  950.00)  for  said  pat- 
terns, dies,  gates,  etc.,  as  follows: 

(a)  Three  Hundred  Fifty  Dollars  (0350.00)  cash,  receipt  of 
whioh  is  hereby  acknowledged,  on  the  execution  of  this  agreement; 

(b)  Three  Hundred  Fifty  Do. lars  ($350.00)  at  the  time  of 
plaoing  any  additional  order  for  the  aforesaid  stretchers; 

(c)  The  balance  of  Two  Hundred  Fifty  Dollars  ($2.30.00)  at  the 
time  of  placing  any  second  additional  order  for  said  stretohers. 
It  is  agreed  that  the  election  of  the  plaoing  of  any  or  all  of 
such  orders  shall  be  in  the  sole  direction  of  the  parties  of  the 
first  part. 

It  is  agreed  that  the  parties  of  the  first  part  may  at  any 
time  hereafter  pay  the  unpaid  balance  of  the  said  nine  hundred 
fifty  dollars  (|950.00)  and  immediately  be  entitled  to  possession 
of  said  patterns,  dies,  gates,  etc. 

Party  of  the  second  part  agrees  to  fully  insure  end  to  keep 
insured  at  all  times  all  said  equipment  in  his  possession,  at  his 
own  expense,  against  fire,  tornado  and  theft. 

Party  of  the  second  part  agrees  to  safely  keep  said  patterns, 
dies,  gates,  etc.,  and  to  deliver  the  same  to  parties  of  the  first 
part  upon  demand  as  soon  as  fully  paid  for.  Party  of  the  second 
part  agrees  to  furnish  parties  of  the  first  part  at  any  time,  upon 
demand,  a  correct  itemized  list  of  all  such  patterns,  dies,  gates, 
etc 

In  Witness  thereof,  the  parties  hereto  have  hereunto  set  their 
hands  and  seals  the  day  and  year  first  above  written. 

Harry  .-'.  Osborn       (Seal) 
Charles  L.  Osborn      (Seal) 
Oscar  Albert 5ne       (Seal)" 

In  his  statement  of  claim,  plaintiff  alleges  that  200  stret- 
ohers, as  described  in  the  contract,  were  manufactured,  delivered  and 
paid  for  by  the  defen  ants,  and  that  plaintiff  received  ^550.00  as  a 
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payment  for  the  cost  of  the  dies;  that  no  further  orders  for  stretchers 
were  placed,  find  that  the  defendants  are  indebted  to  him  in  the  sum  of 
$600.00.  Defendants  made  a  motion  to  strike  the  statement  of  olaim, 
which  motion  was  denied.  Thereupon,  they  filed  an  affidavit  of  merits 
in  which  they  denied  owing  any  money  to  the  plaintiff,  and  alleged  that 
further  orders  to  be  given  plaintiff  by  them  was  a  condition  precedent 
to  the  payment  of  any  further  sums,  and  that  no  further  orders  were 
ever  given  beyond  the  orders  referred  to,  because  the  goods  delivered 
under  the  first  order  were  defective,  unsatisfactory  and  were  not  in 
accordance  with  the  contract  by  plaintiff. 

Plaintiff's  contention  is  that  although  the  contract  provides 
that  the  stretchers  to  be  manufactured  were  to  be  a  finished,  workman- 
like merchantable  article,  satisfactory  to  the  defen  ants,  and  that  de- 
fendantdB  were  under  no  obligation  to  accept  any  further  stretchers  than 
those  delivered  unless  they  were  satisfactory  to  the  defendants,  yet 
nevertheless,  the  contract  is  divisible,  end  that  defendants  are  liable 
to  plaintiff  for  certain  patterns,  dies,  gates,  etc.,  which  are  re- 

fe^raH  to  in  his  brief  as  dies,  because  under  the  terms  of  the  eon- 

I 
ttfaef,  the  title  to  these  vested  in  the  defendants.  As  we  read  this 

contract,  the  article  proposed  to  be  manufactured  by  the  plaintiff 
for  the  defendant  was  experimental  in  its  nature,  and  the  defendants 
by  the  very  terms  of  the  contract,  reserved  the  right  to  determine 
whether  the  proposed  article  was  satisfactory  to  them  or  not.  It  was 
t^elr  right  to  do  this,  and  plaintiff  signed  trie  contract  with  this 
provision  in  it.  The  dies  referred  to  were  only  to  be  used  in  manu- 
facturing the  article  which  plaintiff  proposed  to  sell  to  the  defend- 
ants under  the  terms  of  the  contract. 

In  Green  v.  Ashland  Sixty  Third  State  Bank,  346  111.  174, 
the  Supreme  Court  said: 
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"If  the  words  of  a  contract  are  plain  and  unambiguous  the  con- 
tract must  be  so  construed  as  to  give  effect  to  the  lain  and  ob- 
vious import  of  the  language  used.  (Bearss  v.  Ford, ' 108  111.16.) 
When  the  parties  are  competent  to  contract,  with  the  wisdom  or 
folly  of  their  contracts,  made  for  a  consideration  and  without 
fraud,  courts  of  law  have  no  concern.   (Florida  ^ss'n.  v.  Jtevens 

61  Fla.  508;  Mizell  Live  Gtock  Co.  v.  Mo'daskill  Go'..  59  IT. 

322.)"  * 

W«  are  of  the  opinion  that  the  trial  court  was  in  error  in 
finding  for  the  plaintiff  and  in  entering  the  judgment  upon  its  find- 
ing. The  judgment  is,  therefore,  reversed  and  the  order  of  this  court 
is  that  judgment  be  entered  here  in  favor  of  the  defendants  for  costs. 

REVERSED  AND  JUDGMENT  ENTERED  HERE  FOR  DEFEH  ANTS  FOR  COSTS 


DENIS  E.  3ULLIVi\N,  PJ,  and 
REBEL,  J,  CONCUR. 
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LEO  AWOTIN, 


Appellee, 


MICHAEL  GABRYEL,    et   al., 
Defendants, 


On  Appeal  of 

ADOLF  D2IALOVSY  and  MARY   DZIALOTHY, 

Oo-defendants  and  Appellants* 


APPEAL 


CIRCUIT   COURT 


COOK  COUNTY. 


28  7I.A.  616A 


MR,  JUSTICE  HALL  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  an  appeal  from  a  decree  of  foreclosure  entered 
on  Jun#  14th,  1935,  in  a  suit  by  plaintiff  against  defendants.  Hie 
facts  in  the  case,  as  found  "by  the  Master  to  whom  the  cause  was 
referred,  are  substantially  as  follows: 

On  October  1st,  19S8,  Michael  Gabryel  and  Mary  Gabryel, 
his  wife,  exeouted  a  trust  deed  to  secure  the  payment  of  a  prinoipal 
note  of  #5,000.00,  due  5  years  after  date,  and  10  interest  notes 
dated  October  1st,  1938,  for  the  sum  of  $150.00  each,  due  serially 
on  the  1st  of  October  and  April  of  each  year  after  the  making  of 
the  principal  note.  Prior  to  September  30th,  1933,  the  Gabryels 
conveyed  the  property  to  the  defendants.  He  further  found  that 
interest  notes  numbered  one  to  four,  both  inclusive,  evidencing 
semi-annual  interest  from  October  1,  1938,  to  Ootober  1,  1930, 
were  paid  and  cancelled;  that  Leo  Awotin  was  the  owner  of  said 
principal  note,  and  purchased  the  same  together  with  interest  notes 
Nos.  5  to  10  inclusive  on  February  5th,  1931;  that  interest  coupon 
notes  Nos.  5  to  8  inclusive,  were  duly  paid,  cancelled  and  surrendered, 
evidencing  the  interest  due  and  paid  October  1st,  1933;  that  default 
was  made  in  the  payment  of  interest  coupon  note  No.  9  in  the  sum  of 
$150.00,  evidencing  semi-annual  interest  due  April  1st,  1933,  on 
said  principal  note;  that  default  was  made  in  the  payment  of  interest 
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coupon  note  No,  10  in  the  sum  of  $150.00,  evidencing  semi-annual 
interest  due  October  1st,  1933,  on  said  principal  note;  that  the 
principal  note  in  the  sum  of  $5,000.00  matured  on  October  1st,  1933, 
and  that  an  extension  agreement  as  of  September  30th,  1933,  was 
executed  by  Adolf  Dzialowy  and  Mary  Ozialowy,  his  wife,  the  then 
record  owners  of  said  premises,  wherein  and  whereby  the  payment 
of  the  principal  note  in  the  sum  of  |5, 000,00  was  extended  for  a 
period  of  three  years  from  October  1st,  1933,  that  is  to  say, 
until  October  1st,  1936,  with  interest  thereon  from  October  1st, 
1933,  at  the  rate  of  5$  per  annum,  payable  semi-annually  at  the 
place  in  said  note  mentioned,  as  evidenced  by  six  extension  coupon 
notes  dated  September  30th,  1933,  e^oh  in  the  sum  of  §125.00,  that 
it  was  agreed  in  and  by  said  extension  agreement  th?t  in  case  of 
default  in  the  payment  of  any  one  of  said  interest  payments,  and 
in  oase  of  a  failure  to  keep  and  perform  any  one  of  the  oovenants 
and  agreements  in  said  note  and  Trust  Deed,  th-t  such  agreement 
ehould  at  once  become  null  and  void;  that  subsequent  to  the  execution 
ef  the  extension  agreement,  Leo  Awotin,  Adolf  Dzialowy  and  itery 
Dzialowy  entered  into  an  additional  agreement  on  September  30th, 
1933,  wherein  it  was  provided  that  Leo  Awotin  would  pay  the  taxes 
on  the  property  for  the  year  1931,  in  the  sum  of  |178,24,  and  that 
Adolf  Dzialowy  and  Mary  Dzialowy  promised  and  agreed  to  pay  said 
Leo  Awotin  said  money  back  in  monthly  installments  of  $30.00.  This 
agreement  is  as  follows: 

MIn  consideration  of  that  Leo  Awotin  will  pay  real 
estate  taxes  for  Dzialowy  on  property  at  4745  3.  Kedvale 
Ave,  for  the  year  1931  in  the  amount  of  v.l78,?4  plus 
penalties,  Adolf  Dzialowy  and  M-^ry  Dzialowy,  his  wife, 
promise  and  agree  to  pay  Leo  Arotln  said  money  back  in 
monthly  installments  of  $30#00,  payable  on  first  day  of 
each  month,  beginning  Oct,  1st,  1933, 

"It  is  further  promised  and  agreed  th-rt  said 
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Ozlalowies  are  allowed  to  pay  the  interest  coupon  due 
April  1st,  1934.  by  monthly  installments  of  J30.00  and 
the  rest  seven  (7)  interest  coupons  in  monthly  install- 
ments of  $35«00,  payable  on  the  first  day  of  each  and 
every  month.   No  action  will  be  taken  before  the  expira- 
tion of  30  days*" 

The  Master  further  found  thr t  neither  the  defendants  nor  anyone  in 

their  behalf,  had  paid  the  general  taxes  for  the  year  1931  levied 

against  said  premises  when  the  snme  became  due  and  payable;  that 

the  plaintiff  herein  under  the  provisions  of  the  Trust  Deed  herein 

sought  to  be  foreclosed,  and  to  protect  the  lien  thereof,  was 

compelled  to  and  did  pay  the  first  installment  of  1931  general 

t*xea  amounting  to  $95,62,  and  the  second  installment  of  1931  general 

taxes  amounting  to  $89.13  on  October  30th,  1933;  thst  the  sums  so 

expended  by  the  plaintiff  herein  for  said  1931  general  taxes  are 

under  the  terms  of  the  Trust  Deed  herein  sought  to  be  foreclosed, 

so  much  additional  indebtedness  thereunder,  together  with  interest 

thereon  from  the  date  of  payment  thereof  at  the  rate  of  Ija   per 

annum;  that  the  said  defendants,  Adolf  Dzialowy  and  Mary  Dzialowy, 

his  wife,  on  October  3rd,  1933,  on  November  4th,  1933,  on  December 

3nd,  1933,  on  January  Std,  1934,  on  February  3rd,  1934,  and  on  March 

5th,  1934,  made  payments  of  ^30,00  each,  aggregating  a  total  of 

$180,00  to  the  plaintiff  herein  on  acoount  of  the  expenditure  by 

him  in  payment  of  said  1931  taxes;  that  on  April  1st,  1934,  extension 

coupon  note  No.  1  evidencing  semi-annual  interest  on  said  principal 

note  as  extended,  became  due  and  payabis;  that  on  said  date  there 

was  due  and  unpaid  the  sum  of  M.74  on  account  of  the  expenditure 

made  by  the  plaintiff  for  said  1931  taxes,  together  with  interest 

at  the  rate  of  7$  per  annum  on  the  unpaid  balance  due,  from  time 

to  time,  on  said  advancement;  th  t  on  April  7th,  1934,  ssid 

defendants,  Adolf  Dzialowy  and  Mary  Dzialowy,  his  wife,  paid  to  the 

plaintiff  the  sum  of  $30.00  on  account  of  the  b^lanoe  due  the 

plaintiff  for  payment  of  said  1931  taxes  as  aforesaid,  and  on  account 
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pf  a a id  extension  ooupon  note  No,  1,  due  April  1st,  1934;  thst  there- 
after said  defendant 3  made  the  following  payments  on  aooount  of  said 
extension  coupon  note  No.  1,  to-wit:  On  May  7th,  1934,  the  sum  of 
$30.00;  on  June  1st,  1934,  the  sum  of  ^5. 00;  on  June  5th,  1934, 
the  sum  of  25.00;  on  July  4th,  1934,  the  sum  of  $15.00,  and  on 
July  20th,  1934,  the  sum  of  $10.00;  that  no  further  payments  were 
made  by  said  defendants  on  account  of  said  extension  ooupon  note  No*  1, 
due  April  1st,  1934,  and  that  default  was  made  in  the  payment  of  the 
balanoe  due  thereon  of  ^14.74;  that  no  payments  were  made  by  said 
defendants  on  aooount  of  interest  ooupon  notes  Nos.  9  and  10,  due, 
respectively,  on  April  1st,  1933,  and  October  1st,  1933,  or  on 
account  of  any  extension  coupon  note  maturing  subsequent  to  April 
1st,  1934;  th  t  neither  laid  defendants  nor  anyone  in  their  behalf, 
had  paid  the  general  taxes  for  the  ye  rs  1929,  1930  and  1933, 
levied  against  the  premises*  when  the  s?me  became  due  and  payable, 
and  he  found  that  the  premises  were  forfeited  for  the  nonpayment  of 
the  said  taxes  for  the  year  1929;  that  by  reason  of  said  defaults 
and  by  reason  of  the  default  in  the  payment  of  interest  coupon  notes 
Nos«  9  and  10,  dae  on  the  first  day  of  April  and  the  first  day  of 
Ootober,  and  by  reason  of  further  default  in  the  payment  of  taxes 
for  the  years  1939,  1930  and  1933,  the  plaintiff,  being  the  legal 
holder  of  said  notes  and  Trust  Deed,  deolared  the  entire  amount  due; 
that  on  3ept ember  38th,  1934,  the  plaintiff,  Leo  Awotin,  paid  An 
account  of  1930  and  1929  general  taxes  the  sum  of  '237.66;  that 

on  said  date,  plaintiff,  under  the  provisions  of  3aid  Trust  Deed, 

the 
paid/first  installment  of  the  1933  taxes  amounting  to  £72.06,  and 

on  account  of  second  installment  of  general  taxes  for  s^id  year, 

paid  |41.16;  that  there  is  due  plaintiff,  together  with  costs  and 

attorney's  fees,  a  total  sum  of  *6V343.40. 

Defendants'  position  seems  to  be  as  follows:  (1)  that  by 
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entering  into  the  extension  agreement  of  September  30th,  1933,  the 
plaintiff  waived  all  then  existing  defaults  and  thereby  lost  his 
right  to  declare  an  acceleration  based  thereon;  (3)  that  the 
payments  made  by  the  defendants  after  the  extension  agreement, 
aggregating  the  sum  of  #395*00,  should  be  applied  toward  the  payment 
of  the  defaults  subsequently  occurring,  that  is  to  spy,  the  default 
in  the  payment  of  Extension  Interest  Coupon  No,  1,  and  in  the 
payment  of  the  1933  taxes. 

As  to  the  application  of  the  $395.00  paid  by  defendants, 
the  Master  found  that  the  sum  of  £186.78  was  applied  by  plaintiff 
toward  complete  satisfaction  of  the  1931  taxes  paid  by  him,  and 
the  sum  of  flGS.33  was  applied  by  plaintiff  toward  the  partial  payment 
of  extension  interest  coupon  Mote  No*  1  amounting  to  #135.00,  which 
matured  on  April  1st,  1931,  leaving  a  balance  due  on  this  note  of 
116,78. 

There  is  no  question  of  fact  involved.  As  stated,  defendants 
insist  that  the  defaults  in  payment,  upon  which  the  mortgage  fore- 
closure is  predicated,  are  for  defaults  that  occurred  prior  to  the 
execution  of  the  extension  agreement,  and  th^t,  therefore,  no  right 
of  action  existed.  The  existence  of  the  defaults  is  not  disputed. 
By  the  terms  of  the  extension  agreement  and  the  rider  thereto 
concerning  the  taxes  and  interest,  it  is  shown  that  defendants  agreed 
to  the  application  of  the  money  paid  by  them  to  plaintiff,  and  that 
the  defaults  existed,  as  alleged  in  the  bill  and  found  by  the  Master, 
The  action  is  predicated  upon  these  facts. 

We  are  of  the  opinion  th- t  the  court  did  not  err  in  approv- 
ing the  report  of  the  Master  and  in  entering  the  deoree.  Therefore, 
the  decree  of  the  Circuit  Court  is  affirmed. 

AFFIRMED. 
DENIS.  E.  SULLIVAN,  P.J.  AND  REBEL,  J.  CONCUR. 
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AGUES  GIE3LER, 

(PI  intifi)  Appellee, 

▼• 

CHICAGO,   BURLINGTON  &  QUIHCY  RAIL- 
ROAD   COMPANY, 

(Defendant)    Appellant. 


APPEAL;  FRPM 

SUPERIOR  COURT 
COOK   COUNTY. 


S7I.A.  61 6X 


MR.  JUSTICE  feEBEL  DELIVERED  THE  OPINION  &F  THE  COURT, 

This  is  an  appeal  by  the  defendant  from  a  judgment 
entered  by  the  court  In  a  personal  injury  suit  brought  by 
the  plaintiff  for  injuries  sustained  while  a  passenger  of 
the  defendant  Railroad  Company  in  Deoember,  1932.  The 
verdict  of  the  jury  was  for  f 15, OOO,  which  was  reduced  by 
the  remittance  of  the  sum  of  #5,000  by  the  plaintiff  at  the 
suggestion  of  the  trial  court,  and  therefore  the  judgment  is 
now  for  the  sum  of  #10,000. 

The  declaration  upon  which  this  action  is  based  con- 
sists of  three  counts,  all  of  which  allege  negligenoe.  To 
the  declaration  the  defendant  filed  a  plea  of  the  general 
issue,  and  also  a  plea  of  non-operation.   A  trial  was?  had, 
and  no  point  was  raised  on  the  pleadings. 

The  facts  in  this  action  are  that  on  the  morning  of 
Deoember  19,  1932,  while  a  steam  suburban  train  of  the  defen- 
dant was  coasting  about  four  miles  per  hour  through  fog  upon 
track  4  of  the  Union  Station,  Chicago,  the  engine  struck  a 
bumping  post,  breaMing  the  cowcatcher  of  the  engine  and 
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causing  a  sudden  stop  of  the  train  on  whioh  plaintiff  was  riding 
as  a  passenger  in  the  first  oar  behind  the  engine.   She  was  getting 
up  from  the  seat  and  had  one  foot  in  the  aisle  and  one  foot  between 
the  seats*   A  number  of  people  were  standing  in  the  aisle  of  the 
ooaoh  with  their  bodies  about  four  to  six  inches  apart.  When  the 
collision  occurred  the  man  in  front  of  the  plaintiff  caught  her 
with  his  elbow  and  she  struck  the  seat  in  front  of  her,  went 
over  backwards  and  then  sideways,  and  went  down  hitting  a  paokage 
carried  by  the  man  behind  her  and  sat  down  on  the  floor  of  the 
aisle*  She  got  up  unassisted,  got  off  the  train  and  walked  to 
the  depot,  up  a  double  flight  of  stairs  to  Oanal  street,  boarded 
a  bus  and  rode  to  Madison  and  7i abash  and  walked  thence  to  her 
office  in  the  Pittsfleld  Building  where  she  worked  as  a  dental 
assistant*  She  had  a  pain  in  her  stomach  and  in  the  region  of 
her  hips  and  back*  She  worked  at  her  desk  the  rest  of  the  day, 
was  off  the  following  day,  returned  and  continued  to  work,  and 
does  not  know  when  she  first  lost  time  thereafter*  She  made  no 
report  of  the  accident,  or  of  being  on  the  train,  to  the  railroad 
company* 

Five  days  after  the  accident  for  the  first  time  she 
saw  a  physician.  Or*  Clowes,  to  whom  she  complained  of  her 
stomach  but  not  her  neck*  The  doctor  made  a  complete  examination 
of  her  with  her  clothes  removed*  There  were  no  bruises,  lumps  or 
di so ol orations  on  her  body,  but  she  oomplained  of  pain  in 
epigastrium  in  front  and  middle  of  her  abdomen*  She  was  told 
to  and  did  use  a  hot  water  bottle  therefor.  She  again  went 
to  Or.  Clowes  on  January  11th,  after  which  she  had  a 
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lawyer  make  a  olaiai  against  the  defendant. 

Plaintiff  continued  to  woi?k,  and  in  March,  1933, 
went  to  Br.  Ritter,  who  had  X-rays  taken,  and  put  her  in  a 
east  on  account  of  her  complaint  of  pain  in  her  back  where 
he  had  operated  on  her  in  1926,  She  was  kept  in  a  body  oast 
until  June,  1933,  when  she  started  to  wear  a  back  brace  which 
she  had  worn  after  the  operation  in  1926,  She  wore  a  brace 
until  December,  1933,  when  she  started  to  wear  a  special  corset, 
whfcoh  she  now  wears  during  the  day. 

Plaintiff* s  pay  is  and  has  been  $15.00  per  week  and  she 
has  lost  wages  for  nine  weeks  at  #15.00  ■  week  since  the 
accident,  amounting  to  $135,00,  She  washed  dishes  and  ironed  her 
own  clothes;  menstruation  periods  have  been  very  irregular, 
sometimes  occurf ing  in  three  weeks,  sometimes  in  five  weeks, 
and  lometimes  in  four  weeks,  there  being  nothing  unusual  except 
difference  in  time.  She  has  sosie  pain  every  day  and  about  once 
every  two  months  has  severe  pain  in  her  back  and  in  the  back  of 
her  legs,  and  is  off  two  or  three  days  from  work.  Her  doctor 
and  medioal  bills  on  account  of  the  aocident  amounted  to  $98.50, 

Previous  to  this  accident,  plaintiff,  who  was  born  in 
1903,  and  who  started  working  when  fifteen  years  of  age,  worked  for 
the  Burlington  Railroad  for  three  years,  beginning  in  1918,  and 
gave  up  her  position  on  account  of  chronic  appendicitis,  for 
which  she  had  an  operation.  She  then  started  training  as  a  nurse, 
but  was  oompelled  to  discontinue  on  account  of  pain  in  her  back. 
She  was  operated  on  at  St.  Luke's  Hospital  in  1922  for  an  osteoma 
of  the  spine;  thereafter  she  did  housework.   he  was  injured  in 
a  taxioab  accident  in  1924,  since  which  time  she  has  had  pain 
In  her  back  just  below  the  plaoe  where  a  growth  had  been  removed. 
She  was  unable  to  work  thereafter  except  doing  some  of  her  own  house- 
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work,  A  cast  was  placed  on  her  back  and  she  then  wore  a 
heavy  brace  until  1926,  when,  in  walking,  she  missed  a  step, 
sat  down,  and  thereafter  had  trouble  with  her  legs  and  a 
great  deal  of  pain  in  her  back,  she  was  again  operated  on  in 
April,  1926,  and  another  osteoma  removed  from  where  it  had  reourred 
since  a  former  operation,  3he  was  also  operated  on  for  fusion  of 
lumbo-saoral  and  sacro-iliao  joints  of  lower  back  to  relieve 
pain*  Dr.  Ritter  removed  strips  of  bone  from  spinous  processes 
and  ilium  and  laid  them  across  the  joints.   he  was  in  the 
hospital  abaat  three  months  and  thereafter  wore  a  cast  for 
several  months,  and  a  steel  and  leather  brace  for  three  years  or 
more,  and  ordinary  corset  thereafter.  In  1928  she  was  in  a 
hospital  on  account  of  nervousness  and  pains  in  the  lower  baok 
and  while  under  observation  as  to  whether  she  needed  further 
surgery  for  spinal  fusion,  after  ten  days  she  developed  streptocooci 
sore  throat  which  kept  her  in  a  hospital  seven  weeks.  She  had 
colitis  for  several  years  after  1928,  and  has  had  headaches  since 
strepto  infection  in  her  throat  in  1928.  She  was  in  out-patient 
department  of  hospital  in  December,  1929,  to  have  the  back  brace 
adjusted.  In  March,  1932  she  had  pain  in  epigastrium,  bloating  of 
abdomen  and  rumbling  and  gurgling  noises  associated  with  gastrio 
trouble,  having  suffered  on  and  off  for  a  ye  r  or  more.  In 
April,  1932,  she  was  treated  by  Doctor  Clowes  for  headaches  and 
backache.  In  September,  1932,  she  was  in  out-patient  department 
of  hospital  on  account  of  again  having  some  pain  since  the  opera- 
tion, especially  when  tired  and  nervous.  In  October,  1932,  two 
months  previous  to  this  accident  she  was  struck  on  the  back  of  her 
neck  by  a  baseball  and  had  constant  pains  and  headache, 

After  the  accident  in  May,  1933,  she  was  seen  twice 
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by  Doctor  Clowes  for  complaint  of  lung  trouble,  and  in  April 
1934,  she  had  swelling  of  her  left  ankle  and  leg  up  to  her 
knee,  which  disappeared  in  four  days,  with  history  of 
having  had  influenza  six  weeks  previous  to  leg  swelling. 
In  November,  1934,  she  was  treated  for  diarrhea  for  three  days. 
In  December,  1934,  she  had  a  cold  in  her  head  and  chest  for 
a  week.   In  April,  1935,  she  went  to  the  doctor  on  account 
of  a  cough. 

In  April,  1935,  she  was  X-rayed  by  medical  experts 
at  the  direction  of  her  attorney.  One  lateral  X-ray  view 
was  taken  with  her  body  bent  forward  and  another  view  with 
her  body  bent  backwards.   Comparison  of  plates  showed  a 
narrower  space  in  front  between  the  vertebrae  when  she  bent 
forward  as  compared  with  the  view  when  she  bent  backwards.  The 
doctors  testified  this  was  proper  for  a  normal  person,  but 
because  she  had  been  operated  on  in  1926,  to  fuse  the  joints 
so  they  would  not  move,  it  was  concluded  and  argued  that  she  had 
a  fracture  of  her  back  in  this  aocident  which  occurred  more  than 
two  years  before  the  X-rays  were  taken. 

Prom  the  defendant's  brief,  no  contention  is  made  on  the 
part  of  the  defendant  that  it  was  not  negligent  or  responsible 
for  the  actual  damages  from  injuries,  if  any,  sustained  by  the 
plaintiff.   The  whole  controversy  seems  to  hinge  on  the 
question  of  the  nature  of  the  injuries  sustained  by  the  plain- 
tiff. 

The  plaintiff's  position  is  that  as  a  result  of 
defendant *s  negligence  she  sustai  ned  a  fracture  or  a 
breaking  of  a  previously  existing  fusion  of  the  vertebrae; 
that  pain  and  suffering,  which  exists  constantly,  has  resulted 
from  suoh  fracture  or  break;  that  the  plaintiff  has  been  forced 
to  wear  a  brace  during:  the  entire  day  from  the  time  of  the  aoci- 
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dent  to  the  present  time;  that  because  of  the  accident  plain- 
tiff hae  suffered  irregular  menstruation;  severe  pains  in  her 
leg,  rigidity  of  her  back  muscles  in  several  places,  inability 
to  sleep  at  certain  times,  and  various  pain  and  suffering  from 
all  of  these  physical  ailments;  and  that  the  plaintiff  has 
sustained  financial  loss  due  to  being  incapacitated  from  doing 
her  work  as  well  as  she  did  before  the  accident. 

One  of  the  grounds  urged  by  the  defendant  for  a  reversal 
of  the  judgment  is  that  where  the  verdict  is  manifestly  -gainst 
the  weight  of  the  evidence  courts  have  reversed  casea  even  though 
a  remittitur  has  been  entered  by  the  trial  court,   here  damges 
are  so  excessive  that  they  cab  be  accounted  for  only  on  the  ground 
of  passion,  prejudice  or  misconception  of  the  evidence,  a  remit- 
titur will  not  cure  the  verdict.  In  support  of  this  position 
defend  nt  points  to  the  fact  that  the  accident  occurred  in 
December,  1932;  that  trial  was  had  in  June,  1935,  and  that 
plaintiff's  total  medical,  hospital,  and  surgical  expense  claimed 
on  account  of  injury  was  $98.50,  She  states  that  after  the 
accident  she  lost  wages  from  her  work  for  nine  weeks,  at  $15,00 
per  week,  amounting  to  $135.00,  but  her  family  phyeioisn  stated 
that  during  the  past  two  and  one  half  years  she  h-  s  been  treated 
for  lung  trouble,  swelling  of  the  ankle,  influenza,  diarrhea,  and 
head  and  chest  colds,   The  total  finanoial  lose  claimed  by  her  is 
$230.50.   This  amount  the  def  ndant  alleges  was  the  actual  loss 
sustained  by  rhe  plaintiff,  and  we  gather  from  def end  nt' a  state- 
ment ttet  the  expense  was  incurred  up  to  the  time  of  the  trial. 

The  prtiw  of  damages,  if  any,  sustained  by  the 
plaintiff  by  reason  of  physical  injury,  is  the  import' nt  one 
in  this  case,  Liability  for  jtlgti  incurred  has  been  admitted 
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by  the  defendant,  and  its  main  contention  is  that  ther  was  no 
evidenoe  of  any  union  or  fusion  of  her  lumbo-sacral  and  sacro- 
iliac joints  as  the  result  of  an  operation  in  1926,  and  that 
the  claim  for  damages  was  based  upon  a  claimed  fracture  of  the 
fusion  of  these  joints* 

From  the  record  it  clearly  appears  that  there  was 
an  operation  upon  the  lumbo-saoral  and  sacro-iliac  joints 
and  that  the  plaintiff  suffered  pain  prior  to  the  operation, 
and  that  she  lost  the  use  of  her  legs;  that  as  a  result  of 
this  operation  an  improved  condition  prevailed  so  th  t  the 
plaintiff  was  able  to  walk;  that  from  1926  to  1929  -  approxi- 
mately three  years  -  she  wore  a  brace  to  support  her  back; 
that  after  that  period,  in  1929,  she  was  able  to  return  to 
work  without  any  brace,  and  there  is  evidence  in  the  record 
that  she  made  no  complaint  of  any  pain  during  the  period 
between  1929  and  1932.    It  also  appears  from  the  record  that 
she  had  been  working  and  that  her  health  appeared  to  be  good, 
and  from  the  medical  testimony  in  the  reoord  it  apoears  that 
there  was  a  gradual  cessation  of  pain  fro;>  the  day  of  the  opera- 
tion until  the  time  of  the  accident,  when  it  is  contended  that 
this  fusion  was  fractured  and  she  again  suffered  p?in;  that, 
according  to  the  medical  testimony,  the  absence  of  pain  would 
indicate  that  the  operation  which  had  been  performed  for  the 
purpose  stated  in  this  Opinion  w  s  successful.  The  physician 
who  performed  the  operation  testified  that  an  X-ray  would  not 
show  whether  there  sos  a  fusion,  nd  he  explained  this  by  stating 
that  in  this  type  of  injury  the  joint  itself  is  not  disturbed, 
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There  was  some  testimony  &■  to  whether  or  not  an 
X-ray  would  show  whether  e   fusion  had  taken  place  after  an 
operation  of  this  character  had  been  performed.  The  subject 
ws  thoroughly  considered,  but  after  all  the  question  was  one 
of  fact  for  the  jury,  n;<  it  was  necessary  for  the  jury  to 
determine  whether  or  not  the  fusion  had  taken  place,  and  in 
so  determining  weigh  the  evidence  offered  by  the  litigamts, 
of  which,  in  our  opinion,  there  was  sufficient  to  submit 
the  question  to  the  jury;  in  fact,  this  was  the  only  question 
to  be  decided.  The  fact  that  the  plaintiff  had  an  operation 
prior  to  the  accident  raises  the  rue st ion  wheth;  r  the  fusion  of 
the  vertebrae  alleged  to  nave  taken  place  after  the  operation 
was  disturbed  by  this  accident.  If  the  evidence  establishes  that 
It  was,  the  plaintiff  is  entitled  to  damages. 

The  amount  which  the  jury  found  to  compensate  the 
plaintiff  for  damages  «afl  $15,000,  The  trial  judge  in  his  wis- 
dom reached  the  conclusion,  no  doubt,  that  this  amount  was 
excessive  and  suggested  to  the  rjlaintiff  if  she  would  enter  a 
remittitur  of  $5,000,  the  court  would  enter  a  judgment  for 
#10,000,  whioh  was  done.  From  this  exercise  of  its  discretion 
we  are  unable  to  f i  d  that  the  court  believed  the  verdict  was 
due  to  passion  or  prejudice  of  the  jury, 

A  number  of  authorities  are  cited  by  both  sides  upon 
the  auestion  of  the  Court's  exercise  of  its  discretion.  The 
law  is  well  settled  upon  this  question. 

Whether  or  not  the  exercise  is  a  proper  one  must 
depend  in  each  case  upon  the  facte  and  circumstances  befor  the 
jury  at  the  time  of  the  finding  of  its  verdict.  It  is  not 
neoessary  for  us  to  point  out  the  differences  in  each  of 
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the  authorities  cited  upon  this  question,  for  they  all  oon- 
olude  that  what  would  he  exercise  of  proper  discretion  hy  the 
court  in  each  case  must  depend  upon  the  facts  and  ciroumstanoes 
in  evidence. 

Defendant  raises  the  point  that  counsel  for  plain- 
tiff was  guilty  of  misconduct  in  this  case  upon  the  ground 
that  he  repeated  improper  questions  to  which  objections  were 
sustained,  thereby  creating  undue  prejudice  against  the 
defendant,  and  points  in  its  brief  to  the  part  of  the  record 
from  which  it  appears  that  questions  put  to  an  expert  witness 
had  been  objected  to  and  the  objections  sustained  by  the  court. 
The  case  hinged  largely  upon  the  question  of  medical  evidence 
regarding  the  surgical  operation.  Plaintiff  answers  this  con- 
tention by  stating  that  no  s  ecifio  grounds  were  given  for  the 
objections  made  by  the  defendant,  and  plaintiff's  counsel  suggests 
that  at  no  time  did  defendant's  counsel  think  its  ease  was  being 
prejudiced,  for  the  reason  that  he  did  not  request  the  court 
to  instruct  the  jury  to  disregard  the  questions  at  the  time  the 
examination  took  place.  We  have  considered  the  objections  of 
the  defendant  to  the  questions  asked  by  plaintiff*  s  counsel  and 
the  ruling  of  the  oourt  thereon.  There  is  no  indication  in  the 
record  that  the  oourt  did  not  act  promptly.  On  the  contrary, 
it  appears  that  in  most  instances  the  ruling  of  the  oourt 
favored  the  defendant. 

Defendant  complains  of  questions  put  by  the  plaintiff 
to  the  medical  expert  as  to  whether  or  not  an  operation  would 
help  the  plaintiff.  Such  examination  is  proper  when  the  ques- 
tions asked  are  limited  to  the  facts  then  before  the  jury  and 
are  intended  to  elioit  from  a  witness  hie  opinion  regarding  the 
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facte  contained  in  a  hypothetical  question.  Morton  &  Co.  t. 
Zwlergykoweki.  198  111.  338. 

It  is  not  always  prejudicial  error  for  counsel  in  a 

case  to  repeat  questions  after  objections  have  been  made  and 

sustained.   In  the  case  of  Mclnernev  v.  Western  Packing  Co.. 

249  111.  240,  the  Supreme  Court  upon  this  subject  saidi 

"f«  see  no  justification  for  the  question  asked 
by  counsel  and  he  should  not  have  asked  it,  but  it 
wae  not  a  flagrant  violation  of  the  proprieties  and 
calculated  to  prejudice  plaintiff  in  error1 s  case  to 
such  a  degree  that  we  would  feel  justified  in  reversing 
the  judgment  solely  on  that  account,* 

As  we  view  the  record,  we  are  of  the  opinion  that  it  was  not 
the  purpose  of  the  plaintiff  to  create  prejudice  in  the  minds 
of  the  jury  against  the  defendant,  nor  did  she  do  so. 

The  defendant  contends  that  in  the  argument  of  plain- 
tiff's counsel  to  the  jury  reference  was  made  to  the  presenoe 
of  Dr.  Hall  at  defendant's  coun: el  table,   ^nile  it  is  never 
proper  to  refer  to  the  presenoe  of  a  witness  or  any  incident 
not  prop#*ly  before  the  jury,  still  from  an  examination  of  the 
argument  we  are  of  the  opinion  there  was  no  reversible  error 
on  that  ground, 

Whoa  we  have  in  mind  the  defendant  admitted  liability 
for  any  injury  sustained  by  the  plaintiff  as  a  result  of  this 
accident,  which  would  unquestionably  include  the  amount  of 
damages  to  be  assessed  by  the  jury,  it  would  seem  suoh  reference 
by  counsel  could  not  be  criticized  on  the  ground  that  such 
conduct  tended  to  prejudice  the  jury. 

After  the  verdict  of  the  jury  had  been  returned  and 
before  the  court  entered  judgment,  the  defendant  as  grounds  for 
a  new  trial  filed  a  motion,  supported  by  affidavits  setting  up 

-*10- 


,8£S   .XXI  Sex   .iitiTroivsisiwS 

s  at   Xaaar  ib*irt**Q[  ©X**^*  ioa  a*   ** 

bos  sfc«a  a?od  averi  !•• 

jMJfltoffr  tfaafras      ,  ?  ^eg^fnXoM  io  ©a*o  ©dt  al     .£;.■ 

;,dx/a   aid*  aoqis  tiuoQ   ©»©?  ,Q£S   .XXI  6£S 

39X/p    ©d*    '  88    »W» 

ffi*§JBll    .8    #00    8BW 

ow  ©w  *eri;f  99Tg©b  *  rf 

.:':.?     J:  ->A$    10    ©X©    ©W    ,  sriJV    9W    eA 

abaiffi                                                                          cr  ©dtf  io  •  sdJ 

,oa  ou  eda  £11)  soa   t;hxBbaai©b  ed*  isnir/gB  \xu^  ©rf*  to 
-ni.«Xq   io  $n&fca$i&  ©d;fr  ni    i             -rarfraoo  *asbfl9x©b  ©dT 

90:                  od*    0*    ©»««  0«W   ©0tf<1©19*   xr                  °*    *•«''  '  "iij- 

1  'i©6  tm  XX«H  ,ta  to 

tntsbloai  \as  to  38®a#iw  b   loo©*di««9Tq  ©d#  o*  t«l«  o*  saqOTq 

9df:  tBaxaiBx©  ob  «oii  XXxJa    ,xatfC  e^  s*©*©d  x-T*®^'**?  *on 

io  aw  ©«  *a©flv$T© 

•bOXi  :t   no 

X*J  f)»#Jx3al>«  tasfcaeieb  add-  baxm  it!  ©v«d  9W  at 

si  Xi/seT  ©  as   lxiJaxsXq  ©d#  x~  bealsfrax/a   ^Tx/(;ni  -^jus  troi 

tm/offij?  od*  9bu£oal  \  aupnx/  bXx/ow  rf©ld«    tta$kl 

9on9ialoi  doas  is©©©  blx/O'*  Jx    €Y*afc  ®d*  ^cJ  b©aaea©.©  &<t  ot  a©$©psb 

dou?   S\*nt  kauoryi  edt  no  b©sioxtxio  ad  *m  Xaenx/oo  \a" 

»fi»t  ©d#  t©£bxrt©*q  o*  b©bo»*  #ox/b 
bo*  5©fl'xx/*f  *r  aaed  b«rf  t©v  sd*  istxA 

so'i  a   *ix/oo  ©ri 

8#iv.BbXxl©  \6  be  ,aolifoi8  «  69X11  X.Gi*fr  wen  « 


newly  discovered  evidence  and  showing  if  a  new  trial  were 
granted, defendant  would  toe  able  to  prove  that  X-rays  taken  in 
March,  1933,  show  no  toone  fracture  or  recent  bony  ohanges  in 
plaintiff's  toaok  which  would  have  been  apparent  at  that  time. 
It  would  seem  from  the  I  f f idavit  offered  in  support  of  this 
■otion  that  the  subpoena  deuces  tecum  was  served  on  the  off ioers 
of  St.  Luke's  Hospital  to  produce  all  records  of  X-rays  and 
reports  covering  the  plaintiff.   Certain  X-rays  were  not  located 
until  after  the  trial,  and  although  the  plaintiff  testified  that 
some  were  taken  in  1933  and  Dr.  Ritter,  one  of  the  witnesses 
for  plaintiff,  testified  they  were  available,  it  does  not  seem 
froB  the  statements  as  they  appeared  before  the  jury  that  the 
trial  court  erred  in  refusing  to  grant  a  new  trial 
on  the  ground  of  newly  discovered  evidence.  The  rule  is  familiar 
that  in  making  a  motion  of  this  kind  diligence  is  necessary,  and 
as  far  as  we  have  been  able  to  determine,  there  is  nothing  in 
the  reoord  that  would  indicate  the  X-rays  which  were  to  be  used 
in  evidence,  and  referred  to  by  Dr.  Jenkinson,  could  not  iave 
been  found  or  produced  for  use  at  the  trial,  and  if  the  defendant 
had  knowledge  of  the  fact  that  certain  of  these  platee  were  in 
existence  it  would  not  be  entitled  to  an  allowance  of  the  motion. 
The  fact 8  set  up  in  the  affidavit  do  not  indicate  diligence,  and 
we  are  of  the  opinion  the  evidence  sought  to  be  offered,  if 
introduced,  would  tend  to  bring  in  evidence  to  contradict  the 
testimony  of  witnesees  already  before  the  jury.  ;*e  believe  the 
refusal  of  the  court  to  grant  a  new  trial  on  this  ground  was 
proper. 

While  the  record  may  be  erroneous  in  some  respects, 
-11- 
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we  are  of  the  opinion  there  ie  no  error  that  would  justify  a 
reversal  of  the  judgment  of  the  Superior  Court,  and  it  ie 
affirmed. 

JUDGMENT  AFFIRMED. 


DENIS  E.  SULLIVAN,  P.  J. 
AND  HALL,  J.  CONCUR. 
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ELSIE  HEIDE, 

Appellee, 


PPEAL  FROM 


SUPERIOR  4o 


LINCOLN  FURNITURE  &  RUG  00.,  INC.,   )  OF  COOK  COUNTY, 

a  Corporation,  and  D.I.  Eisenberg, 

Appellant.  5   28  7  I. A.  616 


a 


MR.  JUSTICE  HEBEL  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  an  appeal  by  the  defendant  from  a  judgment  in  the 
sum  of  4'1500»  which  was  entered  by  the  court  in  an  action  brought 
by  the  plaintiff  against  the  defendant  Lincoln  Furniture  &  Rug  Co., 
Inc.  and  D.  I.  Eisenberg,  to  recover  damages  for  assault  and  battery 
alleged  to  have  been  committed  on  June  5,  1933*  Defendant  D.  I. 
Eisenberg  was  dismissed  from  the  suit  at  the  trial  on  plaintiff's  own 
motion,  and  all  reference  to  the  defendant  hereafter  will  allude  to 
the  Lincoln  Furniture  &  Rug  Co.  Inc. 

On  June  6,  1932,  defendant,  a  corporation  was  engaged  in 
the  business  of  selling  furniture  at  retail  in  Chicago.  D,  I. 
Eisenberg  was  its  president  and  general  manager  at  the  time,  having 
oharge  and  control  of  the  business.  Prior  to  June  5,  1932,  plaintiff 
and  her  husband  had  purchased  certain  furniture  from  the  defendant 
on  the  installment  plan,  payment  for  which  was  seoured  by  a  ohattel 
mortgage  executed  by  them  and  delivered  to  the  defendant.  Plaintiff 
had  defaulted  in  he*  payments  and  some  conversation  was  had  concerning 
the  delinquent  account,  resulting  in  an  agreement  whereby  defendant 
was  to  refinish  a  table  top  and  deliver  the  same  to  plaintiff,  who 
was  to  pay  |10  on  the  delinquent  acoount  when  the  table  top  was 
delivered  to  her. 

On  June  5,  1932,  3erger,  a  truck  driver  for  the  defendant, 
was  instructed  by  the  president  of  the  company  to  deliver  the  table 
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top  to  plaintiff  and  to  collect  $10  as  a  0.  0.  D.  transaction,  ^hen 
Berger  arrived  at  plaintiff's  home  he  was  admitted  by  her  and  informed 
ttet  she  did  not  have  the  #10. 

With  plaintiffs  permission  Berger  then  telephoned  to 
the  plaoe  of  business  of  the  defendant  for  instructions  as  to  whether 
he  was  to  deliver  the  table  top  or  return  it  to  defendant's  place 
of  business  because  of  plaintiff's  failure  to  pay  the  flO.  The 
telephone  was  answered  by  Kogen,  a  salesman  and  shipping  clerk  for 
defendant.  After  receiving  the  telephone  oall,  Kogen  and  Sam 
Eisenberg,  the  son  of  l>.  I.  Sisenberg,  drove  to  plaintiff's  home  in 
Sam  Eisenberg' s  oar.  When  they  arrived  at  plaintiff's  home  they 
were  admitted  by  either  the  plaintiff  or  plaintiff's  son  and  a  conver- 
sation was  had  concerning  plaintiff's  delinquent  account,  during 
which  the  plaintiff  charges  she  was  assaulted. 

The  amended  declaration  charged  that  the  servants  and 
employees  of  defendant,  while  engaged  in  repossessing  furniture  for 
defendant,  entered  the  home  of  plaintiff  and  made  an  assault  upon 
her,  striking  her  on  the  breast  and  side,  whereby  the  breast  was 
required  to  be  and  was  removed,  the  assault  being  within  the  scope 
of  their  employment;  to  the  damage  of  plaintiff  in  the  sum  of  #35,000. 

The  defendant  filed  a  plea  of  the  general  issue,  and  also 
a  speoial  plea  claiming  that  the  persons  committing  the  alleged 
assault  were  not  at  the  time  and  place  mentioned  in  the  declaration 
the  agents  or  servants  of  defendant,  nor  engaged  in  or  about  the 
business  of  defendant. 

The  jury,  after  hearing  the  evidence,  returned  a  verdiot 
finding  the  defendant  guilty  and  assessing  plaintiff's  damages  at 
$3,000.  a  remittitur  of  #1500  was  entered  by  the  plaintiff  and 
judgment  entered  for  the  plaintiff  for  11500.  No  question  is  raised 
in  the  briefs  as  to  the  sufficiency  of  the  pleadings. 
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It  is  not  contradicted  by  any  of  the  testimony  in  the 
record  that  the  plaintiff  and  her  husband  purchased  certain  furniture 
from  the  defendant  on  the  installment  plan  and  there  was  a  default 
in  payments  which  resulted  in  an  agreement  that  the  defendant  was  to 
refinish  a  table  top  and  deliver  the  table  to  the  plaintiff,  who 
was  to  pay  $L0  on  the  delinquent  account  then  due. 

The  controversy  seems  to  be  regarding  what  happened  after 
defendant's  truck  driver,  who  was  to  deliver  this  table  top  to  plain- 
tiff and  collect  #10  on  the  C.  0.  D«  transaction,  telephoned  to  his 
company  regnrding  her  failure  to  pay  the  flO.  The  outcome  of  this 
conversation  was  th*t  Mr.  Kogen  and  the  son  of  the  president  of 
the  company  went  to  the  plaintiff's  home,  and  after  admittance  the 
alleged  assault  occurred. 

The  plaintiff  admitted  she  told  Kogen  to  take  the  dining 
room  furniture  back,  but,  acoording  to  the  evidence  in  the  record, 
he  persisted  in  removing  such  furniture  as  he  deemed  would  be  for 
the  best  interest  of  his  company,  and  it  was  while  he  was  attempting 
to  move  the  furniture  that  the  assault  ooourred  when  he  threw  his 
arm  around  plaintiff's  neck  and  pushed  her  up  against  the  wall, 
causing  the  injuries  it  is  alleged  the  plaintiff  suffered  as  a  result 
of  the  assault. 

The  question  stressed  by  the  defendant  is  that  the  operation 
performed  upon  the  plaintiff  in  removing  her  breast  because  of  a 
canoerous  oondition  could  not  have  happened  by  reason  of  plaintiff's 
assault,  and  defendant's  theory  is  that  the  evidence  of  the  doctor 
introduced  by  the  defendant  was  that  a  cancerous  condition  would  not 
result  from  one  assault  only,  but  rather  that  the  sore  condition 
would  be  brought  about  by  the  continued  abrasion  of  the  area  in  which 
the  canoer  was  developed. 

However,  plaintiff's  doctor,  who  was  also  a  witness,  testi- 
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fled  he  removed  the  cancerous  growth  and  made  a  microscopic  examin- 
ation of  the  tissue  removed  and  that  he  was  sustained  in  his  diagnosis 
that  the  condition  was  cancerous.  While  we  have  the  evidence  of 
the  doctors  -  which  evidence  was  before  the  jury  -  that  a  cancerous 
condition  may  result  from  a  bruise,  the  disputed  question  is  whether 
such  condition  could  develop  from  the  assault  alleged  to  have 
oocurred  when  Mr.  Kogen  pushed  the  plaintiff  against  the  wall  with  his 
arm  around  her  neck,  causing  the  bruise  complained  of  by  the  plain- 
tiff. These  questions  of  fact  were  clearly  ones  for  the  jury,  and 
we  think  they  are  sufficient  in  the  record  to  justify  the  verdict  of 
the  jury. 

It  is  contended  there  is  no  basis  in  the  evidence  for  the 
damages  awarded.  As  we  have  already  indicated,  the  assault  and  the 
result  thereof  were  questions  of  faot  for  the  jury.  Ho  doubt  upon 
considering  the  evidence  of  the  doctors,  the  jury  reached  the  con- 
clusion that  the  verdict  was  justified* 

As  to  whether  or  not  the  defendant  is  liable  for  the  acts 
of  its  agent  Kogen,  it  appears,  as  above  stated,  that  Kogen  came  in 
response  to  a  telephone  message  reoeived  by  the  defendant  company  at 
its  place  of  business;  that  he  came  on  an  errand  in  connection  with 
defendant's  business,  and  after  arriving  at  plaintiff's  home  talked 
with  her  regarding  the  payment  for  the  furniture,  and  in  attempting 
to  enforce  collection  tried  to  remove  the  furniture  from  plaintiff's 
home,  and,  in  determining  to  carry  out  the  purpose  of  his  visit  for 
the  benefit  of  the  defendant  company,  assaulted  the  plaintiff. 

The  plaintiff  in  support  of  her  position  cites  the  case  of 
Oarlberg  v.  Spfeegels  House  furnishing  ^o. ,  178  111.  App.  434,  whete 
the  court  said: 
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"It  is  urged  as  a  ground  for  reversal  that  tha 
verdict  and  judgment  was  contrary  to  the  great  weight  of 
the  evidence*  In  th  t  connection  it  is  claimed  that  the 
preponderpnoe  of  the  evidenoe  shows  th?t  the  entry  into 
plaintiffs  house  was  peaoeable,  and  the  search  was  per- 
mitted and  participated  in  by  the  plaintiff.  Upon  a 
oareful  examination  of  the  evidenoe,  we  think  that  it 
justifies  the  verdict  of  the  jury.  We  are  unable  to  per- 
oeive  any  ground,  upon  the  merits  of  the  case,  for  inter- 
fering with  the  verdict  and  judgment* * 

The  defendant  is  liable  for  the  wanton  and  wilful 
acts  of  its  agents  in  the  line  of  their  employment  and 
in  the  course  thereof,  while  pursuing  the  business  of  the 
defendant,  Keedy  v,  Howe.  72  111.  133;  Singer  Mfg.  Qo. 
v.  Holdf odt .  86  111*  455;  Ziegenhein  Furniture  Qo.  v.  Smith. 
116  111.  App.  80 »  The  evidence  shows  that  the  employes 
of  defendant  were  eng--;.;ed  in  the  business  of  the  defendant 
at  the  time  of  the  trespass  for  which  suit  was  brought, 
and  that  their  acts  were  wanton  and  wilful,  and  performed 
in  the  line  of  their  employment  and  under  the  instructions 
of  the  Manager  of  the  collection  department  of  defendant. 
The  defendant  is  clearly  liable  for  the  aots  shown  in 
the  record," 

This  authority  substantiates  our  position  that  the  oourt 
was  fully  justified  in  refusing  to  grant  a  new  trial* 

The  point  is  made  by  the  defendant  that  plaintiff's  counsel 
made  Improper  and  prejudicial  remarks  during  defendant's  argument 
to  the  jury,  and  for  this  reason  the  court  erred  in  not  granting  a 
new  trial.  N  have  examined  the  record  to  determine  whether  the 
defendant  was  prejudiced  by  the  attitude  of  counsel  for  the  plaintiff, 
and  are  unable  to  say  that  there  were  prejudicial  remarks  which  would 
justify  this  court  in  interfering  with  the  verdict  of  the  jury,  and 

the  judgment  entered* 

On  the  question  of  the  remittitur,  the  trial  court  was  in  a 
position  to  consider  this  matter,  having  before  it  the  attitude  of  the 
parties  in  interest,  and  when  the  court  concluded  and  suggested  to  the 
plaintiff  th  t  a  remittitur  be  entered  the  plaintiff  was  satisfied  and 
judgment  was  entered  with  plaintiff's  consent.  v«e  do  not  see  that  any 
error  resulted  from  this  action  of  the  oourt.  On  the  contrary,  we 
believe  the  verdict  was  a  fair  and  equitable  one. 

The  judgment  is  affirmed. 

JUDGMENT  AFFIRMED. 

UIIS  £•  SULLIFAN,  P.J.  AND  HALL,  J.  CONCUR. 
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HARTFORD  ACCIDENT  &  IMDEMNITY  CO.£X  / 
a  Corporation,  W^\. 


FEDERAL  ELECTRIC  CO.,  a  Corporation, 
Janes  M,  Gilchrist,  Agent, 


FEDERAL  ELECTRIC  CO.,  a  Corporation, 
James  M,  Gilchrist,  Agent, 

Appellee, 


HARRY  LANG, 


Appellant, 


APPEAL  FROM  \ 


MUNICIPAL  COURT 


OF  CHICAGO, 


28  7  LA.  616* 


MR,  JUSTICE  REBEL  DELIVERED  THE  OPINION  OF  THE  COURT, 
On  February  18,  1935,  the  plaintiff  instituted  suit 
against  the  defendant,  aiding,  among  other  things,  in  its  filed 
statement  that  this  defendant  was  indebted  to  it  in  the  sum  of  till 
f#r  renewal  premiums  with  reference  to  a  bond  heretofore  given  to 
the  City  of  Chicago*,  pertaining  to  an  electrio  sign  located  at  3035 
Lincoln  avenue,  Chicago,  Illinois;  that  thereafter  the  defendant, 
Federal  Elootric  Co,  entered  its  appearance,  and  an  order  was  issued 
by  the  Municipal  Court  of  Chicago,  giving  leave  to  this  defendant 
to  make  Harry  Lang,  and  Roman  Furniture  Mart,  Inc,  third  party 

defendants* 

That  there  was  filed  in  the  Municipal  Court  by  the  Hartford 
Accident  &  Indemnity  0o»,  plaintiff,  a  copy  of  an  application  for 
the  indemnity  bond  involved  herein,  wherein  the  Federal  Electric  Co, 
agreed  to  pay  to  the  Hartford  Accident  &  Indemnity  Co,  the  sum  of 
§30  premium  upon  the  execution  of  the  bond,  and  #30  on  the  14th  day 
of  May  in  eaoh  year  thereafter  until  the  Federal  Eleotric  Co,  shall 
serve  upon  the  Hartford  Accident  &   Indemnity  Co.  at  its  home  office. 
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competent  written  legal  evidence  of  its  final  discharge  from  such 
bond  and  all  liability  by  reason  thereof,  and  that  the  said  Federal 
Electric  Go*  will,  at  all  times,  indemnify  and  keep  indemnified  the 
Hartford  Accident  &   Indemnity  Co.,  and  hold  and  save  it  harmless 
from  and  against  any  and  all  damages,  loss,  costs,  charges  and 
expenses  of  whatsoever  kind  or  nature,  including  cottnsel  and  attorney 
fees,  which  the  surety,  to-wit:  Hartford  Accident  &  Indemnity  Oo,  shall 
at  any  time  sustain  or  incur  by  reason  or  in  consequence  of  having 
exeouted  said  bond* 

The  defendant  Federal  Electric  Oo.  filed  in  the  Municipal 
Court  of  Chicago,  the  statement  of  its  claim,  impleading  said  Hsrry 
Lang,  and  stated  in  substance,  among  other  things,  that  according 
to  law,  equity  and  good  conscience  the  premiums  should  be  paid, 
together  with  any  other  proper  charges,  by  H^rry  Lang  and  the  said 
Roman  Furniture  Mart,  and  prayed  that  judgment  be  entered  against 
the  defendant  Harry  Lang  and  the  Roman  furniture  Mart  in  the  sum  of 
#111* 

On  March  19,  1935,  an  affidavit  of  merits  was  filed  by 
the  defendant  Federal  fcleotrio  Co.,  wherein  it  claimed  that  the 
premiums  should  be  paid  by  Harry  Lang  and  the  Roman  Furniture  Mart. 

On  Hovember  14,  1935,  a  judgment  mi  entered  in  favor  of 
the  Hartford  Accident  &  Indemnity  Co*  and  against  the  Federal  Electric 
Co*  in  the  sum  of  60.  and  at  the  same  time  a  judgment  was  entered 
in  favor  of  the  Federal  Electric  Co.  and  against  Harry  Lang,  the 
third  party  defendant,  in  the  sum  of  &80* 

From  an  order  entered  on  March  13,  1936,  it  appears  that 
the  suit  was  dismissed  as  to  the  defendants,  James  M*  Gilchrist  and 
the  Roman  Furniture  Mart,  third  parties  defendant,  and  the  judgment 
was  amended  changing  the  amount  against  the  Federal  Elect rio  Company, 
the  original  defendant,  to  ;80*,  and  assessingthe  same  amount  against 
Harry  Lang* 
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The  appeal  is  in  this  court  by  Harry  Lang  from  a  judgment 
of  HI  entered  against  him  as  a  third  party  defendant  in  the  pro- 
ceedings heard  in  the  Municipal  Court* 

The  claim  of  the  plaintiff  for  the  amount  of  the  judgment 
is  admitted  by  the  original  defendant,  and  from  the  record  it  is 
apparent  that  under  the  terms  of  the  application  for  the  surety  bond 
the  original  defendantwas  never  released  from  its  obligation  to  pay 
the  premiums  as  they  accrued  from  time  to  time  to  the  plaintiff. 

It  is  to  be  noted  that  there  is  a  provision  in  the  con- 
tract for  steps  to  be  taken  by  the  original  defendant,  the  language 
of  which  is  as  follows: 

"That  the  undersigned  will  pay  to  the  Surety  ;30.00 
premium  upon  execution  of  the  bond,  and  S30.00  on  the  14th 
day  of  May  in  each  year  thereafter  and  until  the  under- 
signed shall  serve  upon  the  Surety  at  its  Home  Office, 
competent  written  legal  evidence  of  its  final  discharge 
from  such  bond,  and  all  liability  by  reason  thereof.  H 

By  defendants  admission  that  it  was  liable  to  the  plain- 
tiff, we  are  led  to  the  conclusion  that  no  steps  were  taken  under 
the  provision  of  this  contract  which  would  release  this  defendant, 
and  it  would  seem  thr-t  this  proceeding  is  subjeot  to  certain  rules 
adopted  by  the  Munioipal  Court  whereby  ■  defendant,  in  a  proper 
case,  may  sake  application  to  add  a  third  party  defendant  to  the 
aotion. 

In  the  first  place  as  we  view  the  reoord,  the  oontract 
is  between  the  plaintiff  and  the  original  defendant,  and  the 
defendant  required  title  to  the  sign  subsequent  to  the  signing  of 
the  agreement  between  the  plaintiff  and  the  original  defendant. 

The  ground  upon  which  the  Federal  Ileotrio  Co.  seeks  to 
recover  is  that  in  equity  and  good  conscience  Harry  Lang,  a  third 
party  defendant,  should  pay  the  premiums. 

However,  the  defendant  Federal  Electric  Co.  makes  the 
point  that  Harry  Lang  did  not  file  any  defense  or  affidavit  of 
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merits  to  the  statement  of  claim  of  the  Federal  Eleotric  Company. 
While  he  was  not  required  to  do  this,  still  this  oourt  is  obliged 
to  assume  in  this,  ■  fourth  olass  case  where  evidenoe  was  heard  by 
the  court,  that  the  court,  upon  considering  the  evidence  before  it, 
was  justified  in  entering  the  judgment,  and  we  as  I  court  of  review 
cannot  in  the  absence  of  t  bill  of  exceptions  containing  the  evidenoe, 
determine  from  the  record  whether  or  not  the  trial  oourt  was  in 
error.  Therefore  it  will  be  presumed  that  the  evidence  was  sufficient 
to  sustain  the  finding  of  the  court,  and  th^t  the  judgment  should  not 
be  disturbed* 

In  a  case  of  this  classification,  the  rule  is  that  the 
evidence  introduced  will  control  in  determining  the  issues  between  the 
parties,  notwithstanding  the  statement  of  claim* 

The  questions  called  to  our  attention  by  the  third  party 
defendant  are  interesting,  but  not  having  a  complete  record  and  our 
decision  necessarily  depending  upon  the  evidence,  we  are  not  in  a 
position  to  determine  that  ttoe  oourt  erred;  on  the  contrary,  where 
the  evidence  is  not  preserved,  this  court  will,  as  heretofore  stated, 
assume  that  the  court  heard  proper  evidence  to  sustain  the  judgment, 

Por  the  reasons  stated,  we  are  of  the  opinion  that  the 
judgment  should  be  affirmed*   Accordingly  the  judgment  is  affirmed. 

JUDGMENT  AFFIRMED, 

DENIS  E.  SULLIVAN,  P.J.  AND  HALL,  J.  CONCUR* 
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J.  P.  ROGERS, 


Appellee, 


MAURICE  L.  COWEN, 

Appellant, 


L  FROM 

municipal  dbra 

OF  CHICAGO. 


28  7  LA.  61? 


MR.  JUSTICE  REBEL  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  an  appeal  by  the  defendant  from  an  order  of  the 
Municipal  Court  of  Chicago  denying  his  motion  to  vacate  a  judgment 
by  oonfession. 

On  November  25,  1935,  the  plaintiff  filed  his  cognovit 
and  obtained  judgment  against  the  defendant  for  $65  on  two  judgment 
notes,  each  in  the  sum  of  25.  On  December  11,  1935,  the  defendant 
filed  his  motion  to  vacate  the  judgment,  and  in  support  of  the 
motion  filed  his  verified  affidavit,  After  argument  the  oourt 
denied  the  motion  to  vacate  and  set  aside  the  judgment. 

v       The  verified  affidavit  filed  in  support  of  defendant's 
motion  to  set  aside  the  judgment  |ti tes  that  on  November  25,  1935, 
judgment  by  confession  was  entered  by  the  court,  and  tint  on 
November  33,  1935,  the  bailiff  returned  an  execution  nulla  bona. 

Garnishment  proceedings  were  then  instituted  by  the 
plaintiff  and  the  defendant  received  a  notioe  from  his  bank  of  the 
entry  of  the  judgment  and  th.-t  summons  in  g  rnishment  hd  been 
served  on  it* 

The  affid  vit  further  st  tes  as  a  defense  to  plaintiff's 
claim  that  the  notes  sued  upon  were  executed  by  the  defendant  and 
delivered  to  the  Macklam  Refrigerator  Sales  and  Service  Company 
as  part  of  the  purchase  price  of  ■  refrigerator;  that  the  plaintiff 
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was  the  salesman  of  the  Maoklam  Company  in  this  transaction;  that 
the  purchase  price  of  the  refrigerator  -as  1180,  of  which  the 
defendant  paid  $80  at  the  time  of  the  sale,  and  signed  and  delivered 
to  this  Company  four  notes  in  the  sum  of  §35  each,  payable  to  the 
order  of  the  Maoklam  Company  in  monthly  installments;  that  at  the 
time  of  the  sale  it  was  agreed  between  the  defendant  and  the  Maoklam 
Company,  in  the  presence  of  the  plaintiff,  th^t  should  the  defendant 
return  the  refrigerator  within  forty-five  days  of  the  sale,  any 
unpaid  balance  of  the  purchase  price  would  be  cancelled,  and  that 
the  plaintiff,  as  the  agent  of  the  Maoklam  Company  would  attempt 
to  resell  the  refrigerator;  and  that  if  no  loss  resulted,  the  money 
paid  by  the  defendant  would  be  refunded.  It  is  further  stated  by 
affiant  that  within  forty-five  days  of  the  sale  the  defendant 
returned  the  refrigerator  to  the  Maoklam  Company  and  the  Company 
accepted  return  of  the  refrigerator* 

It  is  further  stated  by  affiant  that  after  the  sale 
referred  to,  the  plaintiff  left  the  employ  of  the  Maoklam  Company 
and  plaintiff  obtained  the  two  notes  sued  upon  by  the  exercise  of 
duress  upon  one  of  the  officers  of  the  Maoklam  Company;  that  the 
notes  payable  to  the  order  of  the  Maoklam  Company  had  never  been 
endorsed  by  any  authorized  representative  of  the  Company,  and 
that  the  endorsement  -ipperring  on  the  said  notes  was  in  effeot  a 
forgery. 

As  a  general  rule,  a  judgment  by  confession  will  be  set 
aside  by  the  court  in  order  that  the  defendant  be  given  leave  to 
defend  upon  a  motion  promptly  made  and  supported  by  an  affidavit, 
provided  the  affidavit  sets  forth  a  good  and  meritorious  defense 
to  the  claim.  This  motion  to  open  or  vacate  the  judgment  by  confession 
so  as  to  allow  defendant  to  plead  a  defense  is  addressed  to  the 
sound  disoretion  and  to  the  equitable  oowers  of  the  court,  provided 
that  the  motion  is  supported  by  affidavit  or  other  evidence  tending 
to  show  that  applicant  has  not  been  guilty  of  laches. 
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From  the  facts  as  they  appear  in  the  affidavit,  it  would 
seem  that  as  soon  as  the  defendant  had  notice  of  the  proceeding 
and  was  advised  by  his  bank  of  the  entry  of  the  Judgment  and  that 
garnishment  proceedings  had  been  instituted  against  his  bank 
account,  he  presented  this  motion. 

The  question  then  arises  whether  by  the  affid  vit  filed 
in  support  of  his  motion,  the  defendant  presented  facts  tending  to 
show  that  he  had  a  good  and  meritorious  defense  to  plaintiff's  claim. 

From  the  affidavit  of  the  defendant  it  appears  that  there 
had  been  an  oral  agreement  between  the  Maoklam  Oompany  and  the 
defendant  that  should  the  defendant  decide  to  return  the  refriger- 
ator within  forty- five  days,  the  Macklam  Company  would  accept  the 
return,  and  that  the  plaintiff  as  its  salesman  would  attempt  to 
resell  it  and  if  no  loss  resulted,  the  money  paid  on  account  by 
the  defendant  would  be  returned*  This  defense  is  based  on  a  sale 
upon  a  condition  subsequent  and  a  mutual  rescission  by  the  parties 
when  the  refrigerator  was  returned  and  accepted  by  the  Maoklam 
Oompany.  Xn  the  opinion  in  Fuchs  &   Lane:  Oo.  v.  Kittredge  &   Co.. 
343  111.  88,  the  court  said: 

"The  rule  (that  parol  evidence  cannot  vary  a.  written1 
agreement)  is  a  familiar  one,  but  it  is  subject  to  the 
qualification  thnt   a  separate  parol  agreement  as  to  any 
matter  not  inconsistent  with  the  terms  or  legal  effeot 
of  the  written  agreement,  and  on  whioh  it  is  silent,  may 
be  shown,  where  it  appears  that  the  written  instrument 
was  not  intended  to  be  a  complete  and  final  statement 
of  the  whole  transaction  between  the  parties. w 

This  rule  is  further  Illustrated  in  the  case  of  Orosdoff 

v.  Fetser.  178  111*  App»  336,  called  to  our  attention  by  the  defendant. 

The  court  in  passing  upon  the  claim  presented  held  that  where  there 

la  a  rescission  of  i  contraot  by  mutual  consent,  the  parties  should 

be  put  by  each  other  as  nearly  as  possible  in  "statu  quo  ante,  etc." 

and  the  law  will  compel  a  final  adjustment  to  this  end  where  only 

a  part  of  it  has  been  made. 
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Again,  in  the  case  of  Green  v.  Ryan.  242  111.  App,  466, 

Ryan  sold  a  oow  to  Green,  Being  dissatisfied  with  the  breeding 

qualities  of  the  cow,  Green  returned  her  to  Ryan,  and  filed  a 

suit  to  reoover  the  purchase  price.  In  affirming  a  judgment  for 

Green  the  Court  said: 

"The  inference  is  clear  from  the  evidence  that  the 
contract  of  sale  involved,  after  the  return  of  the 
cow  to  the  appellant,  was  treated  by  both  parties  as 
rescinded,  and  the  permanent  retention  of  the  oow  by 
the  appellant  without  any  explanation  to  the  appellee, 

*  *  *  justifies  the  conclusion  that  the  appellant 
regarded  the  sale  as  rescinded  *  *  *  and  that  the  cow  had 
again  beoome  his  property," 

So  far  as  the  facts  have  been  presented  to  the  court  upon 
this  motion,  it  appears  th  t  the  M&eklam  Company  aooeptsd  the  return 
of  the  refrigerator,  and  under  the  law  the  defendant  is  absolved 
from  liability  on  the  notes,  for  the  reason  that  the  plaintiff  was 
not  a  holder  in  due  course  of  these  notes,  but  had  knowledge  of  the 
agreement  between  the  parties  and  the  acts  leading  to  the  rescission 
of  this  contract. 

It  is  also  contended  that  the  endorsement  of  the  notes 

was  not  authorized  by  the  payee,  but  was  a  forgery,  and  that  the 

plaintiff  was  not  entitled  to  recover  for  the  amount  of  these  notes. 

However,  since  we  are  of  the  opinion  that  the  defendant  has  a  defense 

which  should  be  submitted,  we  express  no  opinion  upon  this  question, 

but  consider  only  such  facts  as  are  sufficient  to  grant  le*ve  to 

the  defendant  to  offer  his  defense  ajad  the  judgment  to  stand  as 

security. 

For  the  reasons  stated  the  order  of  the  court  denying  the 

defendant's  motion  is  reversed  and  the  cause  is  remanded  with  direction 

that  the  defendant  be  granted  leave  to  defend,  the  judgment  to  stand 

as  security, 

REVERSED  AND  REMANDED  WITH  DIRECTIONS, 

DENIS  E.  SULLIVAN,  P.J.  AND  HALL,  J.  CONCUR. 
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MARIOMA  ENGELIS, 

T. 


Appellee, 


'APPEAL  FROM 


MUNICIPAL  (JOURT 


DOUISETTE  ENHSLIS,  since  remarried 
and  now  known  as  OOMIOELE  MARTISIUS, 

Appellant • 


OF  CHICAGO. 
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MR.  JUSTICE  HEBEL  DiLIVERED  THE  OPINION  OF  THE  COURT. 

This  is  an  appeal  by  the  defendant  from  an  order  entered  in 
the  Municipal  Court  of  Chicago,  denying  leave  to  the  defendant  to 
plead  to  a  judgment  entered  toy  confession,  which  was  toased  upon  a 
promissory  note  in  the  possession  of  the  plaintiff. 

On  July  35,  1935,  the  plaintiff  filed  a  statement  of  claim 
based  on  a  judgment  note  signed  by  the  defendant,  upon  which  confession 
of  judgment  was  entered  by  the  court  in  the  sua  of  fe3,483.09* 

In  the  verified  petition  of  the  defendant  for  leave  to 
defend,  it  is  stated  that  there  was  no  consideration  for  the  execution 
of  the  note  on  whioh  judgment  was  oonfessed,  and  also  th*t  $900  interest 
had  been  paid  by  the  defendant  to  the  plaintiff,  for  which  no  credit 
was  given* 

It  is  further  stvted  that  on  the  face  of  the  note  plaintiff 
was  entitled  only  to  the  principal  sum  of  $3,000,  plus  interest  at  five 
per  cent  per  annum  from  August  27,  1925,  to  July  35,  1935,  a  period  of 
less  than  ten  years;  that  the  amount  due  for  principal  and  interest 
for  the  period  set  forth  would  amount  to  the  sum  of  $2,991,34;  that 
the  judgment  entered  was  for  $3,237.71,  plus  $344*38,  attorney's  fees, 
making  a  total  sum  of  ;»3,483,09,  and  that  the  judgment  on  the  face  of 
the  reoord  is  excessive  in  at  le?>st  the  sum  of  #346.47. 

Upon  the  question  of  diligence  of  the  defendant  in  making 


\     \ 

avvse 


ri8.A.IT82    i 


is*  t 

t 
o*  av^al  go?   toui 

•■•A  9Ai  had 

ttift.    8i 

e  «  s-*w 

lo  '  r  no  #«««al  ,      <        <        to  axm  i 


3 

application  for  leave  to  appear  and  file  a  defense,  it  appears  that 
she  did  not  know  judgment  was  entered  until  August  8,  1935,  when  an 
execution  was  served  u  >on  her;  that  immediately  thereafter  she 
employed  one  known  as  fraelig,  who  represented  himself  to  be  an 
attorney,  and  who  ss  an  attorney  was  to  take  care  of  her  interest 
in  the  matter;  that  at  that  time  this  alleged  attorney  presented  her 
with  a  card,  which  was  in  the  usual  form  used  by  attorneys,  with  his 
name  as  an  attorney  at  law,  telephone  and  street  number;  that  she 
paid  a  retain**  fee  of  #35,  and  later,  $75,  making  a  total  of  $100, 
to  represent  her  in  the  matter;  that  she  is  a  woman  of  foreign  birth, 
not  conversant  with  the  English  language,  and  assumed  that  her 
interests  were  being  protected;  that  on  September  31,  1935,  she 
reoelved  a  letter  from  pla.intiff*s  attorney,  and  immediately  tried  to 
locate  her  attorney,  but  was  unable  to  do  so.  Thereafter  the  attorney 
now  appearing  before  this  court  was  employed. 

The  plaintiff  urges  that  there  was  a  lack  of  diligence  on 
the  part  of  the  defendant  in  applying  to  the  court  foT  an  order 
permitting  her  to  offer  the  defense  set  forth  in  her  affidavit  of 
faets  appearing  in  this  reoord.  The  defendant  urges  that  she  made 
nine  payments  of  $100  each  for  interest  due  and  payable  under  the 
terms  of  the  note  in  question,  and  that  she  received  no  consideration 
for  the  execution  of  the  note,  and  she  states  in  her  affidavit  that 
she  signed  the  note  because  of  the  persistent  urging  of  a  sister-in- 
law  who  had  loaned  the  money  to  her  brother,  since  deceased. 

The  fact  that  the  defendant  signed  the  note  ewideneing  sueh 
loan,  and  the  question  of  whether  the  affidavit  oorreotly  states  what 
took  place,  are  questions  of  fact  for  the  court  or  a  jury,  and  our 
only  purpose  in  discussing  the  facts  is  to  determine  whether  the  court 
erred  in  not  granting  leave  to  the  defendant  to  offer  such  defense 
as  she  set  forth  in  her  affidavit. 
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The  plaintiff  admits  that  there  was  error  in  the  compu- 
tation of  interest,  and  that  the  judgment  waa  for  a  larger  amount 
than  she  waa  entitled  to  recover.  This,  together  with  the  fact  that 
there  is  the  statement  that  defendant  had  been  paying  interest  for 
a  period  of  nine  years,  for  which  she  had  received  no  credit,  in  and 
of  itself  is  sufficient  to  justify  the  court  in  granting  leave  to 
the  defendant  to  file  a  plea  in  defense,  and  failure  to  grant  suoh 
leave  was  error. 

From  these  facts  alone,  we  are  of  the  opinion  that  the 
defendant  is  entitled  to  present  her  defense,  and  by  reason  of 
plaintiff's  admission  that  the  amount  is  larger  than  she  is  entitled 
to  recover,  the  judgment  is  reversed  and  the  cause  is  remanded  to 
the  trial  court  with  directions  to  enter  suoh  other  and  further 
orders  as  may  be  consistent  with  the  views  herein  expressed* 

REVERSED  AND  REMANDED  #ITH  DIRECTIONS, 

DEIIS  E.  SULLIVAN,  P.J.  AND  HALL,  J.  CONCUR. 
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PEOPLE  OF  THE  STATE  OF  ILLIN 

Defendant  in  Error, 
v, 

HARRY  STROM, 

Plaintiff  in  Error. 


SR^dR  TO  THE 


CRIMINAL   OOURT 
COOK  COUNTY, 


28  7I.A.  617 

MR,  JUSTICE  HEBEL  DELIVERED  THE  OPINION  OF  THE  OOURT, 

This  case  is  in  the  oourt  upon  a  writ  of  error  brought  by 
the  defendant  to  have  reviewed  the  record  of  the  Criminal  Court  of 
Cook  County,  wherein  it  appears  that  the  defendant  was  indioted  on 
June  21,  A,  D,  1934,  upon  three  counts,  as  follows: 

The  first  count  oharged  the  s?id  defendant  with  having 
made  an  assault  with  a  pistol  upon  one  Walter  Garasin,  on  May  32, 
1934,  in  County  of  Cook  and  State  of  Illinois  with  intent  to  kill 
and  murder  said  alter  Garazin;  the  second  count  charges  said 
assault  was  with  intent  to  inflict  a  bodily  injury,  with  a  pistol; 
and  the  third  count  oharges  said  assault  with  intent  to  inflict  a 
bodily  injury,  with  a  certain  hard  substance. 

Upon  a  hearing  of  the  crime  alleged  in  the  indictment,  the 
jury  on  October  8,  1934,  found  the  defendant  guilty  of  assault  with 
a  deadly  weapon  with  intent  to  inflict  upon  the  person  of  another 
a  bodily  injury,  Subsequently,  on  October  16,  1934,  the  oourt  over- 
ruled a  motion  for  a  new  trial  and  in  arrest  of  judgment.  Thereupon 
judgment  was  entered  on  said  date,  sentencing  the  defendant  to  the 
House  of  Correction  for  one  ye?r,  and  to  pay  a  fine  of  #300. 

From  the  facts  it  a  .pears  that  on  Mr>y  33,  1934,  while  one 
Edward  Perlowski  was  at  his  home  on  the  first  floor  of  2343  West  Iowa 
Street,  Chicago,  Illinois,  -it  ^bout  12:30,  he  heard  s  loud  report, 
sfter  which  he  went  to  the  kitchen  of  his  dwelling  and  saw  that 
plaster  was  down  from  the  ceiling;  that  the  landlord  was  oalled  and 
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he  oame  and  looked  at  the  condition  of  the  kitchen  and  oalled  the 
police.  Upon  arriv  1  the  police  officers  went  to  the  second  floor 
Of  the  building,  where  the  defendant  lived  with  hie  family  consisting 
of  himself,  a  child  five  years  of  age  and  the  maid. 

Prom  the  faots  it  appears  that  the  defendant  while  examining 
a  rifle  owned  by  him  to  learn  whether  or  not  it  was  loaded,  aoci- 
dently  discharged  the  bullet  therefrom,  which  penetrated  the  floor 
of  the  kitchen  and  passed  through  the  celling  of  the  first  floor 
in  a  diagonal  direction  and  entered  s  side  wall;  that  the  police 
who  were  called  appeared  at  the  back  door  of  defendant* s  apart- 
ment and  knocked  for  the  purpose  of  gaining  admittance.   Shots 
were  fired,  but  the  evidence  is  in  dispute  as  to  just  how  or  by 
whom. 

Walter  Garrison,  one  of  the  police  officers,  testified 
that  when  he  appeared  at  the  back  door  on  the  second  floor  for  the 
first  time  and  knocked,  there  was  no  response;  that  he  returned  to 
the  first  floor  and  examined  the  kitchen,  the  room  in  which  it  is 
claimed  the  shot  was  fired  from  the  rifle  in  the  hands  of  the  defen- 
dant, penetrating  the  ceiling  and  striking  the  wall.  After  com- 
pleting his  examination  he  returned  to  the  second  floor  and  rapped 
on  the  back  door  and  said,  "We  are  police  officers."   In  reply  he heard 
"Get  away  from  there,"  and  the  witness  said,  "If  want  to  talk  to 
you,"  and  heard  the  answer,  "Get  away  if  you  know  what  is  good  for 
you."   Then  the  witness  testified  he  heard  someone  say,  "Leave  them 
in,"  and  the  police  officer  said,  "What  is  the  matter  with  you?Lcave 
us  in.  We  are  police  officers.  We  want  to  talk  to  you;"  that  a 
woman  answered  and  5  shots  were  fired  through  the  door,  but  did  not 

strike  any  of  the  officers. 

In  response  to  a  call  from  these  officers,  five  or  six  more 
squad  cars  oame,  and  the  officers  then  broke  into  the  apartment  and 
threw  in  tear  bombs,  and  finally  entered  and  arrested  Anton  Mroeek, 
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who  was  visiting  the  defendant  at  the  time.  They  also  arrested  the 
maid  and  the  defendant,  and  from  the  reoord  it  appears  that  both  the 
defendant  and  his  friend  Mrozek  were  assaulted  by  the  police,  and 
that  the  defendant  was  taken  to  the  Bridewell  Hospital,  where  he  was 
given  first  aid  for  the  injuries  he  received  when  assaulted  by  the 
police  after  he  was  arrested. 

On  the  witness  stand  the  defendant  stated,  which  does  not 
seem  to  be  contradicted,  that  when  he  heard  the  knocking  on  the  baok 
door  he  said  he  could  not  open  the  door,  for  them  to  oome  around  to 
the  front  door  so  he  could  see  who  they  were;  that  the  reason  for 
this  was  at  one  time  some  men  called  at  his  home  where  he  previously 
resided  and  stated  they  wexe   police  officers  and  wanted  to  see  some- 
thing; thut  he  was  away,  but  the  maid,  Eose  Kuklewioa,  was  there; 
that  he  made  a  report  of  this  occurrence  to  the  39th  Police  District, 
and  also  reported  the  license  number  of  the  car  in  front  of  his  house, 
and  he  was  informed  by  the  police  th?t  the  car  had  been  stolen;  that  he 
refused  to  admit  them  because  of  this  experience,  and  because  he  was 
not  sure  they  were  police  officers,  and  asked  them  to  step  around  to 
the  front  of  the  building  so  he  could  see  them.  Juring  the  conversa- 
tion an  attempt  was  made  by  the  polloe  to  enter  defendant's  premises. 
They  admitted  they  had  no  warrant  for  anyone  oooupying  the  premises 
and  that  they  had  no  knowledge  a  felony  had  been  committed. 

There  is  evidence  tending  to  show  shots  were  fired  from  the 
buck  of  the  house  into  defendant's  premises;  that  the  maid  fired 
three  shots  from  a  ■  small  revolver  and  was  stopped  by  the  defendant, 
who  told  her  not  to  shoot,  for  the  men  might  be  police  officers; 
that  it  was  thereafter  the  tear  gas  wns  thrown  into  the  premises  by 
the  police  and  the  defendant  was  arrested. 

These  are  substantially  the  facts  as  they  appear  in  the 
reoord. 

The  question  arises  was  the  jury  justified  in  finding 
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the  defendant  guilty,  beyond  a  reasonable  doubt,  of  firing  these 

shots  to  infliot  a  bodily  injixry  with  a  pistol* 

The  defend  nt  oalls  our  attention  to  the  case  of  The  People 

v.  Lavao ,  357  lilt  554.  In  that  case  two  police  officers  with  a 

warrant  for  the  arrest  of  L?vao,  appeared  at  his  home  in  tferwyn,  and 

Lavac  killed  the  two  officers  while  they  were  trying  to  force  an 

entrance  into  his  home.  It  was  conceded  th~t  Lavac  fired  the  shots, 

but  the  contention  was  made  th^t  the  shots  were  fired  in  the 

necessary,  or  apparently  necessary,  defense  of  himself,  hie  family 

and  habitation*  The  oourt  said: 

"Lavac  testified  he  was  not  acquainted  with  Svec 
and  did  not  know  thst  he  was  a  police  officer.  He  said 
he  was  at  home  with  his  family  on  the  evening  in  question 
preparing  to  take  a  bath;  th  t  his  wife  told  him  that 
someone  was  at  the  kitchen  door;  th^t  he  was  aware  that 
hoodlums  had  been  active  in  the  neighborhood  and  upon  going 
to  the  door  took  his  pistol  in  hand;  th  t  the  inside 
kitchen  door  and  the  outside  storm  door  were  both  closed; 
that  without  opening  the  door  he  made  inouiry  of  the  persons 
outside,  and  was  (Sold,  in  substance,  to  open  the  door  or 
they  would  break  in  or  shoot  in.  Thereupon  he  said  they 
immediately  fired  through  the  door  and  he  returned  the 
fire.  After  the  firing  ceased  he  said  he  went  out  on  the 
back  porch,  where  he  saw  some  people  standing  and  asked 
that  they  call  the  police.  When  the  police  arrived  J>vae 
was  in  the  living  room  and  his  wife  and  three  children 
were  around  him.   ,/hen  asked  who  did  the  shooting  he  said, 
'Mans  oome  to  house  and  I  shoot.'  This  was  corroborated 
by  the  testimony  of  his  daughter,  Marian, H 

The  purpose  of  calling  our  attention  to  this  language  is 

to  point  out  the  similarity  in  the  oases.  In  the  instant  case  the 

officers  did  not  have  a  warrant  for  the  arrest  of  tiie  defendant, 

but  were  acting  uoon  information  th-t  ■  shot  had  been  fired,  and 

had  penetrated  the  ceiling  of  the  first  floor  apartment,  indicting 

that  the  shot  was  from  the  second  floor.  There  w?'S  no  evidence  that 

the  polioe  had  seen  the  defendant  commit  any  misdemeanor  or  other 

crime,   Vfhat  really  happened  was  largely  a  question  of  fact  for  the 

jury. 
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The  defendant  testified  he  had  not  fired  any  shots,  and 
the  maid  Rose  Kuklewios  says  she  is  the  one  who  was  guilty  of  firing 
the  shots  and  that  the  defendant  told  her  not  to  fire  because  the 
men  might  be  police  officers.  The  only  evidence  in  the  record  tending 
to  show  the  defendant  fired  the  shots  is  the  testimony  of  Anton 
Mrozek.  However,  when  we  come  to  examine  the  evidence  of  Mrozek  it 
is  apparent  that  at  one  time  during  the  examination  he  made  the 
statement  in  court  that  the  defendant  did  not  fire  any  shots;  that 
he  went  to  the  front  room  and  did  not  see  anything*  Afterwards,  on 
cross-examination  by  the  People,  when  he  was  asked  if  he  did  not  make 
the  statement  at  a  certain  place  that  the  defendant  fired  the  shot, 
he  said,  "Yes,  I  tried  to  explain, > 

The  witness  Uvozek  was  oalled  as  a  court  witness  and  cross- 
examined  by  both  parties  to  the  litigation.  The  contention  is  made 
that  it  was  erroneous  to  permit  the  State's  Attorney  to  question  this 
witness  as  to  the  statement  made  by  him  in  the  absenoe  of  the  defendant 
regarding  what  occurred  at  the  place  in  question.  The  ouestion  is 
whether  the  statement  of  a  witness  oalled  by  the  court,  made  in  the 
absence  of  the  defendant,  can  be  usid  for  the  purpose  of  impeachment. 
The  People  in  reply  to  the  contention  of  this  defendant  urge  upon 
this  court  that  from  the  reoord  it  does  not  appear  objection  was  made 
as  to  the  right  of  the  People  to  impeach  a  witness  because  of  state- 
ments made  by  the  witness  contradictory  to  the  testimony  now  before 
the  court,  and  it  would  appear  from  an  examination  of  the  objection 
made  by  the  attorney  for  the  defendant  that  the  objection  was  concerning 
the  for«  of  the  examination  from  an  alleged  statement.  The  witness  was 
interrogated  as  to  what  was  said  at  a  certain  time  and  asked  whether 
the  statement  oalled  to  his  attention  was  made,  which  was  proper  for 
the  purpose  of  impeaohment,  and  we  are  satisfied  that  the  evidence 
elicited  by  suoh  question  was  competent. 
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However,  the  real  question  here  ia  whether  the  defendant 
assaulted  the  police  officers  in  the  manner  alleged  in  the  indictment. 
The  maid  testified  th  t  she  did  fire  the  shots,  and  the  prosecution 
contends  that  five  shots  were  fired.  If  this  is  so,  then  they  were 
fired  by  the  maid,  for  there  is  no  evidenoe  in  the  record  contradict- 
ing her  evidence*  Whether  or  not  the  officers  were  Justified  in 
entering  the  premises  in  the  manner  alleged  was  a  question  for  the 
jury  to  determine.  There  is  no  evidence  other  than  we  have  indicated 
that  the  defendant  fired  the  shots,  except  the  testimony  of  Mrozek, 
which  is  not  very  clear* 

We  believe  there  is  not  sufficient  evidence  to  establish 
beyond  i  reasonable  doubt  that  the  defendant  was  guilty  of  the 
charge  alleged  in  the  indictment,  and  for  the  reasons  stated  in  this 
opinion  the  judgment  is  reversed  and  the  cause  remanded* 

REVERSED  AND  REMANDED, 

DENIS  K,  SULLIVAN,  P.J.  A1S  HftLL,  J.  CONCUR. 
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OLD  FORT  DEAiBORN  WINE  &  LIQUOR 
CO.,  a  Corporation, 

(Plaintiff)  Appellee, 

v. 

OLD  DEARBORN  DISTRIBUTING  CO., 
a  Corporation, 

(Defendant )  Appellant • 


I NTERLQCUTORYl APPEAL 


FROM  CIRCUIT  CdURT 


COOK   COUNTY. 

28  7I.A.  6174 


MR.  JUSTICE  REBEL  DELIVERED  THE  OPINION  OF  THE  COURT. 

The  defendant  by  its  appeal  seeks  to  reverse  the  order 
of  the  court  granting  a  temporary  injunction  based  on  plaintiff's 
original  and  supplemental  bills  of  complaint,  wherein  it  is  charged 
that  the  defendant's  acts  violated  the  provisions  of  the  Illinois 
Fair  Trade  Act  (111.  State  Bar  Stat.  1935;  Smith's  Stat.  1935). 
The  legality  of  this  act  was  approved  by  the  Illinois  Supreme  Court 
in  the  case  entitled,  Joseph  Triner  Corp.  v.  Crrl  ,.  jUoNeil.  Dooket 
Ho*  23475,  and  ag«in  in  the  case  entitled,  3ear.T*m-Jistlllers  Corp. 
v.  The  Old  Dearborn  Distributing  Co..  Docket  No.  23531  -  April,  1936. 

The  injunctional  order  restrains  the  defendant  from 
directly  or  indirectly  advertising  for  sale  at  retail,  offering  for 
sale  at  retail  or  selling  at  retail  in  the  City  of  Chicago  certain 
brands  of  whiskies  distributed  by  the  plaintiff,  known  as  "Cream 
of  Kentucky"  and  "Viilken  Family  Blend,"  below  certain  prices  fired 
by  the  order. 

A  motion  was  made  in  this  oourt  by  the  defendant  to 
consolidate  the  instant  appeal  with  the  pending  appeal  in  the  case 
of  Old  Fort  Dearborn  ;ine  &  Liouor  Oo. .  a  oorp.  v.  Old  De arbor n 
Distributing  Co..  |  oorp.  Gen.  No.  38931,  which  motion  was  denied. 
Subsequently,  upon  the  suggestion  of  plaintiff  that  there  be  a 
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diminution  of  the  record  in  this  court,  the  motion  was  allowed  and 
the  plaintiff  was  permitted  to  file  an  additional  record.  The 
defendant  suggests  that  this  court  consider  certain  pages  of 
defendant's  brief  filed  in  the  case  of  Old  Fort  Dearborn  ;ine  & 
Liquor  0o«  v.  Old  Dearborn  Distributing  Qo,  supra.  However,  only 
the  questions  raised  in  the  record,  abstsaot  and  brief  of  the 
defendant  filed  in  the  pending  cse  and  properly  before  this  court, 
will  be  considered. 

Upon  the  questions  sought  to  be  recognized  in  this  case 
we  have  held  in  Old  tort  Dearborn  Tdne  &   Liquor  Co.  v.  Old  Dearborn 
Distributing  Co..  supra,  that  the  Court's  order  granting  a  temporary 
injunction  was  a  proper  exercise  of  its  jurisdiction,  for  the 
reasons  stated  in  the  opinion,  and  our  conclusion  in  th^t  case  is 
controlling  upon  the  questions  now  before  us.   WTiether  or  not  the 
court  exercised  proper  discretion  depends  in  each  case  upon  the  facts 
and  ciroumstanoes  before  the  court  at  the  time  of  its  finding.  There- 
fore, it  is  not  necessary  for  us  to  point  out  the  difference  in 
e--T.cn  of  the  authorities  cited  uoon  this  Question,  for  the  conclusion 
in  all  of  them  is  that  when  exercising  its  discretion  in  remanding 
or  entering  judgment,  the  court  must  depend  upon  the  facts  and 
ciroumstanoes  in  evidence. 

In  Old  Fort  Dearborn  Wine  |  Liquor  0o«  v.  Old  Dearborn 
Distributing  Oo.  Gen.  Ho.  38931,  we  said: 

"The  general  purpose  of  an  in junctional  order  is  to 
restrain  acts  which  would  destroy  the  property  rights  of 
the  person  or  company  damaged.  The  court  has  discretion 
under  proper  circumstances  to  enter  an  order  to  maintain 
the  status  quo  between  the  parties  until  a  final  hearing 
is  had.  In  the  instant  case  the  facts  disolose  that  the 
defendant  is  ch'  rged  under  oath  with  taking  advantage  of 
the  established  good  reput  tion  of  plaintiff's  products 
known  by  the  lr>bfe!  used,  which  is  a  trade-mark  emblem. 

It  is  the  undoubted  right  of  a  manufacturer  or  whole- 
saler to  maintain  a  fair  price  for  an  article  th*t  has  baok 
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of  it  the  reoord  of  good  quality,  ?nd  which  is  recognized 
as  such  by  the  buying  publio.  ^his  is  brought  to  the 
attention  of  the  purchaser  by  the  manufacturer's  label 
under  which  the  article  is  sold.  In  order  to  attract  the 
attention  of  ouyers,  publicity  is  necessary.  This  fact  is 
apparent  when  it  is  to  be  observed  on  all  sides  th"t  the 
merits  of  an  artiole  are  extolled  and  the  benefit  that  may 
be  derived  from  the  use  of  the  advertised  article. 

The  plaintiff  sets  forth  in  its  bill  the  established 
reoord  of  goods  sold  by  it,  to  the  merits  of  which  the 
public  is  attracted  by  its  label*  The  customers  are  familiar 
with  the  known  quality  of  the  artiole  so  sold,  and  to  fur- 
ther protect  its  rights  the  lnteel  used  by  the  plaintiff 
bears  the  legend  trade-mark;  in  other  words,  the  label  has 
been  registered  under  the  provisions  of  the  Trade  iiiark 
Statute  of  the  United  States, 

From  the  pleadings  the  plaintiff  has  an  established 
and  prosperous  business,  which  is  based  upon  the  ssle  of 
the  goods  handled  at  a  price  agreed  upon  by  all  its  agents, 
wholes-le  or  retail,  and  by  its  customers^  for  the  liquor 
known  as  'Golden  Wedding'  and  'Old  Quaker',  as  chafged  in 
this  bill.  There  is  no  question  but  that  such  are  bound 
by  the  several  agreements,  but  there  is  the  question,  can 
the  defendant  be  controlled  by  the  price  fixed  by  a  manu- 
facturer or  distributor  not  a  party  to  any  contract.  This 
problem  is  not  a  diffioult  one  to  decide.  The  Supreme 
Court  in  the  Ariner  onse  makes  this  pertinent  statement: 

•Legislatures  have  long  endeavored  to  promote  free 
competition  by  laws  aimed  at  trusts  and  monoplies  such  as 
the  Anti-Trust  act  of  this  State,  enacted  in  1891,  (ill. 
State  3bx»    Stat.  1935,  p.  1235,  Smith's  Stat.  1935,  p. 
1301.)  It  is  manifest  thrt  ,?hen  the  General  Assembly 
enacted  the  Fair  Trade  Aot  in  1935  it  was  attempting  to 
modify  its  former  policy  and  to  adopt  an  economic  concept 
whioh  has  recefeeed  widespread  popular  approval  in  recent 
ye-rs.  The  gist  of  the  theory  is  th»t  the  manufacturer  of 
a  trade-marked  article  sold  in  co.apetition  with  articles  of 
similar  nature,  who  has  designated  a  fair  price  at  which  he, 
as  well  as  his  distributor  and  retailer,  can  make  a  fair 
profit,  has  a  property  right  in  the  good  will  towards  his 
product  whioh  he  has  created,  and  that  it  is  sound  public 
polioy  to  protect  th->t  property  right  against  destruction  by 
others  who  have  no  interest  in  it  except  to  employ  it  in 
a  misleading  manner  for  the  purpose  of  deceiving  the  public 
■The  basic  theory  on  which  this  concept  rests"  observed 
the  California  Supreme  Court  in  Max  Factor  &  Co.  v.  Kunsman, 
55  Pac.  (3d.)  177»,  is  th  t,  from  a  social  standpoint,  price 
cutting,  in  the  long  run,  adversely  affects  the  public  interest, 
and  th-  t  the  public  will  be  adequately  protected  against 
excessive  prices  by  the  ordinary  play  of  fair  and  honest 
competition  between  manufacturers  of  similar  products." 
Section  3  of  the  California  Fair  Trade  aot,  as  does  section  3 
of  our  law,  prohibits  manufacturers  from  oontr?cting  between 
themselves  to  fix  re-sale  prices.' 
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The  facts  that  appear  from  the  allegations  of  the  bill 
of  complaint  justified  the  court's  order  for  a  temporary 
injunction  so  that  the  status  cup  be  maintained  between  the 
parties  until  ft  final  he- ring  to  determine  the  merits  of 
the  controversy. 

The  conolusion  reached  by  this  court  is  b?sed  solely 
upon  the  facts  as  alleged  in  the  bill  of  complaint,  and 
the  application  of  the  law  to  the  facts  as  herein  indioated 
is  not  to  be  taken  as  an  expression  of  the  court  upon  the 
merits.  The  conolusion  of  the  trial  court  can  be  reached 
only  upon  a  final  he  ring.9 

From  an  examination  of  this  case  it  is  evident  that  the 
questions  now  sought  to  be  argued  have  been  disposed  of  in  the  case 
entitled.  Old  Fort  Dearborn  line  &   Liouor  do.  v.  Old  Dearborn 
Distributing  0o»  supra.  Therefore  further  discussion  of  the  facts 
as  recited  in  the  bill  and  supplemental  bill  of  complaint  is  not 
necessary* 

There  is  however  another  question  to  be  considered  in 
the  instant  case,  and  that  is,  did  the  court  err  in  denying  defend- 
ant's petition  for  the  removal  of  the  oase  to  the  United  States 
District  Court  for  the  Northern  District  of  Illinois,  Eastern  Division 

The  petition  represents  to  the  court,  substantially, 
th  t  the  pending  suit  is  a  suit  of  a  civil  nature  in  equity,  being 
a  suit  for  an  injunction  arising  under  the  Constitution  and  Laws 
of  the  United  States  and  involving  a  Federal  question  in  that  it 
ia  a  proceeding  brought  to  restrain  and  enjoin  the  defendant  from 
charging  certain  prices  for  articles  of  merchandise  in  trade  and 
commerce  in  interstate  oommerce  in  which  the  said  defendant  is 
engaged  and  further  involving  an  attempt  on  the  part  of  the  plain- 
tiff to  compel  the  defendant  to  enter  into  a  combination  or  agree- 
ment for  the  fixing  of  prices  of  its  interstate  trade  and  commerce 
in  violation  of  the  3herman  Anti-Trust  Act,  Title  15,  Section  1, 
United  States  Statutes  at  Large,  Vol.  44,  Part  1,  and  further 
involving  defendant' 8  rights  under  the  fifth  -nd  fourteenth  amend- 
ments to  the  constitution  of  the  United  States  of  Amerioa,  where- 
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under  jurisdiction  is  invested  in  the  United  States  District  Court 
for  the  Northern  District  of  Illinois,  Astern  Division,  and  the 
matter  in  controversy  exoeeds  exclusive  of  interest  and  costs  the 
sum  and  value  of  ;;3,00O,  and  thr;t  the  United  States  District  Court, 
Northern  District  of  Illinois,  Eastern  Division,  has  original 
jurisdiction  of  such  an  action. 

At  the  time  the  petition  was  presented  the  petitioner 
tendered  its  bond,  as  provided  by  statute,  in  the  sum  of  #500 • 

It  is  to  he  noted  that  soon  after  the  enactment  of  the 

Judiciary  Act  of  1875,  it  was  established  th?t  whether  the  defendant 

relied  on  a  right  given  by  federal  laws  was  to  be  determined  solely 

from  the  face  of  the  pleadings  in  the  cause  and  that  allegations 

by  the  person  seeking  a  removal  characterizing  other  pleadings  as 

involving  a  federal  question,  would  be  disregarded.  In  the  case  of 

Tennessee  v.  Union  &  Planters'  Bank.  153  U.  3,  454,  the  rule  is 

stated  and  the  court  quotes  from  Me*?  Sergey  Central  H.  R.  0of  v# 

Mills.  113  U.  S.  349,  as  follows: 

"The  question  whether  a  party  claims  a  right  under 
the  constitution  or  laws  of  the  United  States,  is  to  be 
ascertained  by  the  lege!  coisbtruction  of  its  own  allegations 
and  not  by  the  effect  attributed  to  those  allegations 'by 
the  adverse  oarty. 

From  the  record  it  appears  that  at  the  time  of  the  hearing 

of  the  application  for  the  removal  of  the  cause  to  the  United  States 

District  Court,  the  defendant  attempted  to  offer  evidence,  the 

purpose  being,  so  it  is  claimed,  to  prove  that  the  whiskey  bearing 

the  trade-mark,  brand  or  name,  "Cream  of  Kentucky"  and  "Wilken 

Family  blend**  involved  in  the  supplemental  oomplaint,  was  purchased 

in  Kentucky,  shipped  to  Chicago  in  the  latter  part  of  April  and 

was  being  sold  in  original  packages,  and  th^t,  therefore,  the 

subject-matter  of  the  supplemental  complaint  involved  interstate 

commerce,  and  consequently  the  cause  w  s  removable  to  the  United 
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States  District  Court.  Upon  presentation  of  the  offer  of  this 

evidence,  the  plaintiff  made  objection,  and  the  oourt  denied  the 

offer. 

The  plaintiff  contends  that  the  cause  was  not  automatically 

removed  by  the  filing  of  removal  petition  and  bond,  but  it  was  the 

duty  of  the  Oirouit  Oourt  of  Cook  County  to  determine  judicially 

whether  the  cause  was  removable  and  to  retain  jurisdiction  if  it 

was  not* 

Among  the  cases  called  to  our  attention  is  (dftsfe  of 

Madia onville  Traction  Co.  v.  Saint  Bernard  Mining  Co..  196  U.  S.  239, 

where  the  court  said; 

"It  is  well  settled  th:.t  if  upon  the  face  of  the 
reoord,  including  the  petition  for  removal,  a  suit  does 
not  appe  r  to  be  a  removable  one,  then  the  state  court  is 
not  bound  to  surrender  its  jurisdiction,  and  may  proceed 
as  if  no  application  for  removal  had  been  made." 

and  quotes  from  the  case  of  Stone  v.  Bouth  Carolina.  117  U.  S.  430, 

the  following: 

"The  mere  filing  of  a  petition  for  the  removal  of 
a  suit,  whioh  is  not  removable,  does  not  work  a  transfer. 
To  accomplish  this  the  suit  must  be  one  that  may  be 
removed,  and  the  petition  must  show  a  right  in  the 
petitioner  to  demand  the  removal*" 

And  so  the  question  is  whether  from  the  pleadings  and  the  fncts  set 

forth  interstate  commerce  is  involved. 

It  is  not  proper  practice  in  this  State  upon  the  hearing 

of  a  motion  for  ft  temporary  injunction,  where  the  defendant  has  not 

filed  an  answer  either  to  the  original  or  tb  the  supplemental  oom- 

plaint,  to  consider  evidence  upon  such  motion.  The  court  will 

consider  the  facts  as  set  forth  in  the  bill  of  complaint  if  properly 

verified,  and  may  in  its  discretion  grant  an  injunctional  order. 

Dunne  v.  County  of  took  Island.  273  111.  53.  Therefore,  under  the 

rule  as  laid  down  in  the  Dunne  case  this  court  on  an  appeal  from  an 

interlocutory  injunction,  where  the  reoord  fails  to  show  th-t  any 

answer  was  filed  by  the  defendant,  will  not  consider  evidence  offered 
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by  the  defendant  in  opposition  to  the  issuanoe  of  the  injunction. 

From  the  evidence  offered  unon  the  petition  for  removal, 

it  appears  th  t  the  transaction  did  not  occur  in  any  state  other 

than  Illinois* 

From  this  offer  of  evidence  to  sustain  defendant's  petition 

for  removal,  it  appears  that  the  defendant  purchased  18  cases  of 

"Cream  of  Kentuoky"  and  "Wilken  Family  Blend"  whiskey  in  Louisville, 

Kentuokk,  and  that  the  oases  were  shipped  to  Chicago  for  the  purpose 

of  selling  these  whiskies  at  retail  in  Chicago,  This  therefore  did 

not  constitute  the  carrying  on  of  interstate  commerce.  The  whiskey 

whioh  was  shipped  to  the  defendant  had  reaohed  its  destination  in 

the  State  of  Illinois,  and  w^s  here  to  be  sold  to  individuals  in 

this  State  making  such  puroh- ses.  The  Supreme  Court  of  Illinois, 

in  passing  upon  the  question  of  interstate  commerce  in  a  somewhat 

similar  case,  namely,  The  People  v.  Cross  Co,  361  111,  405,  Justice 

Wilson  speaking  for  the  court,  said; 

"Whether  a  series  of  acts  in  a  given  oase  constitutes 
the  carrying  on  of  interstate  commerce  is  to  be  determined 
by  what  is  actually  done,  *  *  *  Merchandise  which  has  been 
unloaded  and  stored  ceases  to  be  a  subject  of  interstate 
comn©  rce  and  loses  its  immunity  from  State  taxation  or 
regulation,   (Nashville,  ofaattanooga  and  3t,  Louis  Railway 
Co,  v.   all ace.  388  U.  3.  349,  366;  jjjgg  Jyelng  Co.  v. 
Query.  386  id.  473;  Hart  Refineries  v.  Harmon.  378  id,  499; 
Susquehanna  Coal  Co,  v,  lay or  of  South  Amboy.  338  id,  665; 
Bacon  v.  Illinois.  377  id.  504,  516,  517;  Gener-l  Oil  Go.  v. 
Orain.  309  id.  311:  Kehrer  v.  Stewart.  197  id,  60;  Minnesota 
v»  Blaslus.  supra,  j   ;here  the  business,  in  its  essential 
national  aspect,  has  come  to  an  end  and  the  condition  existing 
or  the  acts  under  consideration  performed  are  local,  they 
are  not  subject  to  regulation  by  the  Federal  government, 
(Soheohter  Poultry  Corp.  v.  United  states.  79  U,  3,  (L.ed, ) 
888,)  but  they  are  subject  to  regulation  by  the  3t*te,  *  *  * 
It  (the  produoe)  had  been  withdrawn  from  the  carriers  and  ma 
not  in  transit.  It  had  a  situs  in  this  State  and  no  other 
destination  was  in  the  contemplation  of  the  shippers,  *  *  * 
Under  these  circumstances  it  is  immaterial  whether  the  produoe 
remains  in  the  original  packages  of  the  shipper  or  whether 
there  has  been  an  actual  transfer  by  sale," 
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It  is  to  be  noted  from  the  opinion  of  the  Supreme  Court 
that  the  case  of  Swift  &  Oo,  v.  United  States.  196  U.  S.  376, 
relied  on  by  the  defendant,  was  distinguished  by  Justice  Wilson  on 
the  ground  that  the  goods  in  the  Swift  case  had  not  reaohed  their 
final  destination* 

From  the  facts  as  they  appear  and  to  which  we  have  already 
referred,  the  oourt  properly  denied  the  petition  for  removal  to 
the  United  States  District  Oourt  for  the  Northern  District  of 
Illinois,  Eastern  Division,  for  as  stated  in  this  opinion,  they 
would  indicate  that  the  liquor  ms   purchased  by  the  defendant  with 
the  intention  of  offering  it  for  sale  in  Chicago,,  Illinois,  after 
it  had  reached  its  destination  and  been  unloaded  in  Chicago, 
Illinois. 

We  are  unable  to  say  from  the  facts  that  the  oourt  erred 
in  denying  the  motion  for  removal* 

After  a  oareful  consideration  of  the  foots  in  this  oase, 
we  believe  that  the  oourt  in  entering  the  temporary  injunction  to 
maintain  the  status  quo  until  a  final  he-ring  be  had  upon  the  merits, 
was  well  within  its  discretion.  Therefore  the  order  is  affirmed. 


ORDER  AFFIRMED* 


DENIS  E.  SULLIVAN,  P.J.  AND  HALT,,  J.  CONCUR* 
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MB.   Pm^IDIMG  JUSTICE  SUX1IVAH 
IffiXIVSKSD  THE  OPI1TI02J  ©   TJB  COUF.T. 


This  appeal   seeks   to  reverse  a  judgment  in  favor  of 
defendants  Butler  and   the  receivers  of  the  Chicago  Surface  Lines 
entered  upon  the  verdict  of   a  jury  finding  "both  Butler  and   auch 
receivers  not  guilty  in  an  action  for  damages  for  personal  injuries 
alleged  to  have  been  suffered  by  plaintiff  in  a  collision  "between 
one  of   the  receivers*    street  cars  and  Butler* s  automobile ,  in 
-which  plaintiff  wab  riding  as  a  guest*     The  declaration,  filed 
prior  to  January  1,  1954,  charged   the  receivers  with  both  negli- 
gence and  willful  and  wanton  conduct  in  Idle  operation  of  the 
street  oar  and  Butler  with  willful  and  wanton  conduct  in  the 
operation  of  his  automobile,  hie  liability  being  limited  under 
the  Guest  act  (Cahill,s  1931  111*   Rev*  Stats.,  ch.  95a,  suhsec  »» 
sec.  42,  par.  43)    to  such  conduct. 

Plaintiff  contends  (1)    that  the  verdiot  was  against  the 
manifest  weight  ef   the   evidence;    (2)    that  the  trial  court  admitted 
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improper  evidence  at  the  trial?  and  (3)  that  prejudicial  error 
was  committed  by  the  court  in  many  of  the  instructions  given  to 
the  jury.  We  deem  it  necessary  to  consider  only  the  second  of 
these  contentions* 

There  was  a  sharp  conflict  in  the  evidence  as  to  the 
facts  and  circumstances  surrounding  the  occurrence  out  of  which 
this  action  arose  and  as  to  the  question  of  the  liability  of 
either  Butler  or  the  receivers  or  of  both  the  receivers  and  Butler, 
and  it  was  important  and  necessary  that  the  rulings  of  the  trial 
court  on  evidence  rhould  have  been  substantially  correct  and  vir- 
tually free  from  error.   (Sertaut  v.  Crane  Go,,  142  111.  App.  49? 
Carlin  v.  Chicago  aye.  Co..  205  111.  App.  303.) 

Plaintiff  testified  and  it  was  undisputed  that  he  was  the 
managing  vice  president  of  the  Butler  Paper  Company  (Chicago 
division)  at  a  salary  of  #25,000  a  year  at  the  time  he  was  injured 
in  the  collision;  tnat  he  suffered  no  loss  of  salary  for  the  time 
he  waB  absent  from  and  unable  to  perform  Ms  business  duties  by 
reason  of  his  injuries?  that  he  had  invited  defendant  Butler  and 
two  other  friends  to  play  golf  with  him  on  the  day  in  question  at 
the  Westmoreland  Country  Club,  of  which  he  was  a  member;  and  that 
in  turn  he  was  invited  by  defendant  Butler  to  ride  as  his  guest 
in  his  automobile  from  the  place  of  business  of  the  Butler  Paper 
Company  on  West  Monroe  street,  Chicago,  to  the  country  club,  near 

Evans ton* 

It  also  appeared  that  Butler  paid  plaintiff's  hospital  and 
doctor  bills,  but  Cobean  acknowledged  his  obligation  to  reimburse 
Butler  for  same.  Cobean,  himself,  paid  a  substantial  sum  for 
nursing  services.  Kotwiths tanding  that  plaintiff  received  his 
salary  in  full  during  the  period  that  his  injuries  necessitated 
his  absence  from  his  business  and  that  Butler  in  the  first  instanoe 
paid  his  hospital  and  doctor  bills,  Cobean  *.  clearly  entitled  to 
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recover  in  this  common  lavs/  action  for  any  permanent  injuries  he 
may  hare  received,  his  pain  and  suffering  and  expenses  necesBarily 
incurred  in  feeing  cured  of  his  injuries  if  t he  liability  of  the 
receivers  or  3utler  or  of  both  was  sufficiently  established. 

Under  the  settled  law  of  this  state  the  provisions  of  t he 
Workmen1 3  Compensation  act  are  olearly  inapplicable  to  plaintiff 
or  the  injuries  received  Toy  him,  and  neither  in  the  cross-examination 
of  plaintiff  nor  in  the  presentation  of  their  own  evidence  did  the 
receivers  attempt  to  show  that  the  relationship  of  Cobean  to  the 
company  of  -which  he  wac  the  iaa.na.ging  officer  or  the  circumstance* 
attendant  upon  hit;  injury  luought  IJLm  under  that  act.  let*  counsel 
for  the  r  eccivers  was  permitted  by  his  interrogation  of  Butler  on 
cross-examination  and  statements  made  "by  him  in  the  presence  of  the 
jury,  notwithstanding  plaintiff *s  repeated  objections,  to  inject  into 
the  case  the  workmen's  Compensation  act,  with  the  obvious  purpose  of 
creating  in  the  minds  of  the  jurors  the  impression  that  Cobean' a  only 
recourse  was  under  that  act  and  that  he  had  already  been  iully  com- 
pensated for  his  injuries. 

"A  clearer  understanding  of  what  actually  occurred  during 
the  cross-examination  of  Butler  by  counsel  for  the  receivers  is 
afforded  "by  the  following! 

*ft.  How  long  was  Mr.  Cobean  away  from  his  place  of  employ- 
ment following  this  accident,  Mr.  Butler? 

A.   .Veil,  some  weeks.  Of  course,  I  have  heard  the  testi- 
mony and  what  he  said,  and  I  would  say  about  three  months. 

t;.  And  his  salary  was  paid  by  the  Butler  Pap^r  Company 
all  the  time  that  he  was  away  from  his  employment  as  the  result  of 
this  accident,  was  it  not? 

A.  Yes .  Yes • 

*  *  * 

ft.  Mr.  Butler,  you  say  that  Mr.  Cobean  had  charge  of  sales 
in  Chicago  for  his  company,  is  that  oomct,  he  had  goneral  super- 
vision and  had  sales,  did  you? 

A.  Fo,  I  did  not. 

ft.  Will  you  please  tell  us  again  what  work  he  did? 

A.  I  said  he  was  mp-nafin^  vice  president  of  the  J*  ..'.  Butler 
Company,  Chicago  division.  They  have  several  divisions. 

ft.  Chicago  division? 

A*  Chicago  division. 

ft.   Then  he  had  charge  of  sales  and  everything  too  with  it. 
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la  that  right? 

A*  He  was  the  supreme  authority  under  the  president  and 
its  "board  of  directors. 

*  •*  * 

<4«  He  was  going  out  thero  to  see  some  salesmen? 

A.  Ho* 

ty»  I  thought  you  said  that  he  was  going  out  there  to 
meet  some  salesmen  and  a  printer? 

A.  Ho.  I  didn't  cay  that. 

^.  Vu  he  -cine  h<o  ■**$  any  salesmen  out  there? 

A.  He  was  going  out  to  meet  one  of  our  salesmen  and  a 
printer.  Hot  salesmen,  not  salesmen.  7ou  put  it  in  Uu  plural. 
Hot  salesmen. 

$.  A  salesman? 

A.  One  of  our  own  salesmen  and  a  printer. 

fy.  And  was  that  salesman  in  Ms  division? 

A.  Yes* 

Q.  And  was  the  printer  a  customer  of  the  iirm? 

A*  How.  just  a  minute.  You  asked  if  the  salesman  was  his 
division.  I  think  that  salesman  was  a  sale -man  who  worked  -- 

Itr.  walker*  If  the  Court  please.  I  don't  see  the  materiality 
of  it.  I  must  object  to  it. 

Mr.  Robinson:   H  will  find  out. 

Mr.  Talker:  I  don't  see  the  materiality  of  it.  I  must 
object  to  it. 

The  Court:  He  may  answer. 

The  itness:  »?hat  did  you  object  to.  Mr.  Walker? 

Mr.  Walker:  The  Court  has  overruled  me.  He  thinks  you 
can  answer. 

The  Court:  Q.  Po  you  have  in  jnind  the  question? 

A.  Yes.  if  that  salesman  was  a  salesman  of  that  division* 

The  Court  J  %«  If  ycu  knov,  tell  us? 

A.  How  that  you  are  asking  me  in  tha-t  particular  fashion, 
he  was  a  salesman  I  "believe  of  the  Chicago  division.  I  don't  mean 
the  Chicago  division  "but  the  Butler  Paper  Corporation*  which  cooperates 
with  the  sales  department  of  the  Chicago  division. 

Mr.  Robinaon:  Q.  Then  he  was  a  man  under  Mr.  Cobean,  is  that 
correct? 

A.  Ho.  Ho.  Ho* 

<}*  One  of  the  men  who  does  business  with  Mr.  Cobean? 

A*  Yes* 

<4*  All  right.  How.  the  printer  that  you  speak  of  that 
you  were  goiBg  out  to  see,  wiu-  he  a  customer  of  the  firm? 

A.  Yes. 

Mr.  "'alker:  I  suppose  I  could  have  my  objection  stand  to 
all  of  this,  your  Honor.  I  don't  see  the  materiality  oi  it  in 
this  case* 

The  Court:  He  may  answer  that* 

Mr.  Walker:  I  don't  want  to  object  all  the  time*  It  may  be 
considered  as  a  general  objection? 

The  Court:  You  had  better  co  so. 

Mr.  lobinson:  Q,.   as  he  going  out  to  promote  the  business 
of  the  Butler  Paper  Company  in  any  way? 

Mr  •  /alker:   i  object  to  that. 

The  Court:  He  may  answer  that. 

A.  I  certainly  hope  so. 

Mr.  Robinson:  ^.  It  was  one  of  the  purposes  of  havine  the 
golf  game*  is  that  correct? 

A.  Hot  necessarily. 

<*•  Well*  was  it  one  of  the  purposes? 

A*  Yes • 

*»•  And  you  were  also  ,  oing  out  to  play  golf  and  to  -  - 

A.  Add  dignity  to  the  party." 
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At  the  conclusion  of  Butler's  crorc -examination  "by  attorney 
talker  for  plaintiff*  which  M*t  confined  exclusively  to  metters 
concerning  the  collision,  v/ith  the  exception  of  the  witness's  state- 
ment that  he  was  on  the  way,  ct  tno  time  and  pln.ce  in  question,  to 
piny  golf  with  Cobcan  and  tho  others  for  "ray  pleasure,"  th~  following 
took  place  on  the  recross-exaninntion  of  Butler  toy  Mr.  Robinson, 
representing  the  receivers : 

"Q,.  The  .7.  17.  Butler  Paper  Company*  if  that  the  company 
for  which  Mx  •  Cobean  was  working? 

A.  He  sac  working  for  one  of  the  divisions  of  the  J.   • 
Butler  Paper  Company.  The  J.  ..  Butler  Paper  Jompany  is  a  holding 
company. 

%•     »ell*  what  company  was  he  working  for? 

A.  Chicago  division* 

Q*  V*hat  is  the  corporate  title  of  it? 

A*  J*  v.  ButleT  Paper  Company. 

;>  J.   .  Butler  Paper  Company.  How,  the  J.   .  Butler  Paper 
Company,  did  they  manufacture  paper? 

A.   No* 

Mr.  Brown t  Just  a  minute.  That  is  objected  to,  if  the 
Court  please,  as  immaterial,  irrelevant  — 

Mr.  T/alker:  I  made  the  same  objection  yesterday,  your 
Honor* 

Mr.  Robinson!  ty.  Did  they  store  paper? 

Mr.  talkers  Of  course,  I  appreciate  what  Counsel  is  trying 
to  prove  here.  It  is  entirely  incompetent. 

Mr.  Robinson:  So,  it  io  not  incompetent. 

The  Court i  He  is  interested  in  what  they  are  doing  because 
yon  tried  to  prove  some  connection  with  them. 

Mr.  Robinson:  This  gentleman,  Mr.  Cobean*  was  working  for 
that  company. 

The  Court:  All  right. 

Er.  Robinsons  Q.  Stow,  I  vrant  *  you  say  you  left  223  MfeVftf 
street,  is -that  correct? 

A.  Stoat  is  that? 

Q.  ?7hat  was  the  number  of  the  place  of  businee.  that  you 
left  that  BOTmn?  in  your  automobile? 

A.   223  to  225  Saet  Monroe. 

%•     Is  the  Butler  Company  -  that  is  their  place  of  business 
as  far  as  Monroe  street  is  concerned,  is  that  correct? 

A.  Yes • 

%.  Do  they  store  paper  there? 

A.  Yes*  ' 

Mr.    talker:      That  is   objected   to.      Just  a  minute.     I  move 
to  strike. 

The  Court i     I   don't  seo  how  it  is  material. 

Mr.  Walker i     I   suppose   they  think  this  man  was  an  employee. 

The  fitness:     They  don' t  pay  my  tills,   though* 

Mr*    talker:     I   suppose   they  think  he  was  under  the  Compensation 
act.     It  is  entirely  incompetent,  your  Honor.      There  is  no  plea* 

Mr.   Robinoon:      There   doesn»t  have   to  be  any  plea*     It  is 
raised  under    ;he  general  i3Suo* 

Mr.   ;,alkeri     Very  well* 

Mr*  Ro oi ns on :      The  fact  that   this  man  at    the  _time_  of  the 
occurrenoe  was  working  for  the  J.    ■•_*  3utler  Paper  Company  a  and  as 
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counsel  has  pointed  out,  he  oame  under  the  Compensation  act_. 

c ro a s-exaJBii nation  at  all," your  Honor. 


It  iiP 


Mr.  alker ; 
It  1b  incompetent* 

Mr.  Foblnson:  Brought  out  on  direct. 

Mr.  Walker:  Ho,  it  wasn't.  He  didn't  put  him  on  the  stand. 
Mr.  Brown  asked  him  nothing  ubout,  i t  at,  all . 

Mr  V~!r  own :  Yes.  I  did  "aFkhlia'a^'out  it. 

Mr.  Walker:  He  wasn't  under,  hut  I  don1 t  want  to  take  an 
hour  to  prove  it  here,  your  Honor.  I  object  to  it* 

The  Court:  All  right,  we  will  inquire  about  it  now. 

Mr.  Robinson »  Q.  Were  there  elevators  in  that  building? 

Mr.  talker*  The  same  objection. 

The  Court:  He  may  answer. 

Mr.  Walker:  I  don't  want  to  object  all  the  time* 

The  Court:  All  right. 

A.  What  kind  of  elevators? 

Mr.  Robinson:  A.  And  how  many  stories  high? 

A.  What  kind  of  elevators? 

Q,.  Any  kind.   ere  there  freight  elevators  and  passenger 
elevators? 

A.  Yes,  and  merchandise  elevators* 

Q.  And  paper  was  stored  there,  is  that  right? 

A.  Yes* 

fy.   v.as  there  any  machinery  for  cutting  paper  there? 

A*  Yes. 

(,.   «as  that  run  by  electricity,  motors? 

A.  Yes* 

<t*  And  the  cutting  is  done  with  some  kind  of  a  knife  or 
blade,  is  that  correct,  of  machinery? 

A.  Yes. 

Mr.  Walker:  I  move  to  strike  all  testimony  out  relating  to 
the  Butler  Paper  Company  having  some  elevators  in  their  building 
and  it  happens  to  be  a  warehouse  over  there.  I  move  to  strike  it 
all  out,  your  Honor.  It  is  utterly  incompetent. 

Mr.  Robinson   Of  course  it  isn't  incompetent*  It  shows 
the  relation  «— » 

Mr.  Walker:  And  also  not  cross-examination  here* 

Mr*  Robinson:  The  business  he  was  engaged  in,  his  employer 
was  engaged  in* 

Mr.  Walker:  He  is  going  to  make  a  game  of  golf  employment, 
I  suppose. 

The  Court 


is  not  suing  an  employer. 

What? 

is  no-t  suing  an  employer. 

Judge,  here  is  the  purpose*  There  is  evidence 
here  now  that  they  were" going  out  "to  play  golf  with  a  customer  of 
the  Butler  Paper  Company*   How,  if  this  accident  arose"  in  the  course 


He 
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of  Ms  employment,  that  company  is  liable  under  "the  Compensation  Act 
and  no  common  law  suit  can  apply. 

Mr.  ?ialkerT  .there  is  there  any  evidence  here  he  was  going 
out  for  business. 

Mr.  Robinson:  You  heard  that  from  Mr.  Butler  himself. 

Mr.  Brown:  And,  f rom  Mr.  Cpbeani  also. 

Mr.  Robinson:   Section  29.  We  will  discuss  that  later." 


There  was  not  even  the  slightest  implication  in  this  case 
that  the  jolf  game  in  which  plaintiff  invited  Butler  and  the  others 
to  participate  at  his  expense  and  which  he  and  Butler  were  on  their 
way  to  play  when  the  collision  occurred  was  for  any  purpose  other 
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than  recreation  and  pleasure  until  Butler*  8  cross-examination  "by 
counsel  for  the  receivers.  After  stating  on  this  cross-examination 
that,  while  one  of  the  purposes  of  the  golf  game  was  not  necessarily 
to  promote  the  business  of  the  Butler  Paper  Company,  he  certainly 
hoped  it  would  do  so,  and  that  one  of  the  reasons  for  his  acceptance 
of  Cobean's  invitation  to  play  was  to  "add  dignity  to  the  party"  and 
on  cross-examination  "by  plaintiff's  counsel  that  he  was  going  to 
play  golf  that  day  for  "my  pleasure,"  Butler  finally  answered  "yes" 
to  a  question  as  to  whether  one  of  the  purposes  of  the  golf  game 
was  to  promote  the  Business  of  the  company  of  which  plaintiff  was 
an  officer.   This  was  merely  his  conclusion  and  certainly  did  not 
even  tend  to  show  that  such  was  plaintiff  *s  purpose  or  that  plain- 
tiff was  engaged  in  his  company's  affairs,  either  as  an  executive 
or  an  employee,  at  the  time  and  place  of  his  injury* 

If  one  of  the  purposes  of  the  golf  game  was  to  promote  the 
business  of  plaintiff's  employer  through  the  social  contacts  incident 
thereto*  even  then  the  injuries  sustained  by  Cobean  surely  could  not 
he  held  to  hare  arisen  out  of  and  in  the  course  of  his  employment? 
and  even  if  it  could  be  held  that  his  injuries  did  arise  out  of  and 
in  the  course  of  his  employment,  still  the  relation  of  plaintiff  to 
the  Butler  Paper  Company  and  the  accident  in  question  would  not 
come  under  the  workmen's  Compensation  act* 

In  Bran  v.  State  Auto  Parts  Corp*,  255  111.  App.  422,  where 

plaintiff  was  an  executive  officer  of  a  company  which  was  automatically 

under  the  Workmen9 s  Compensation  act  by  reason  of  the  character  of  its 

business  and  he  was  injured  in  the  performance  of  certain  duties  for 

his  company  on  the  premises  of  the  defendant  in  that  action,  in  passing 

upon  plaintiff's  status  as  to  whether  he  was  entitled  to  prosecute 

his  claim  at  common  law,  this  court  held  at  pp.  424-25-26-271 

"Defendant  quotes  section  5  of  the  workmen's  Compensation 
Act  Of  192S,  Cahill's  St.,  oh.  48,  par.  205,  defining  the  U** 
'employee'  as  'every  person  in  the  service  of  another  under  any 
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contract  of  hire,  express  or  implied ,  oral  or  written,1  etc*  It 
ia  argued  that  thie  comprehends  the  plaintiff,  who  was  under  a 
contract  of  hire  with  the  Motor  Transportation  Company  and  there- 
fore plaintiff  comes  within  the  act. 

"We  are  not  disposed  to  agree  with  this  contention.  The 
Workmen's  Compensaction  net  contemplates  the  relation  of  master 
or  employer,  on  the  one  hand,  ana  servant  or  employee  on  the 
other*  One  who  is  an  officer  of  a  corporation,  while  acting  as 
such,  represents  the  corporation  and  his  acts  are  the  acts  of 
the  corporation.  He  makes  the  contracts  of  employment  of  the 
corporation  with  the  employees,  and  it  would  "be  an  obvious  misno- 
mer to  call  him  an  employee  while  so  acting  for  the  corporation* 
In  Harper's  Workmen's  Compensation  Act  (2nd  ed.)>  page  202. 
section  106.  it  is  said  J  'The  law  with  reference  to  workmen* 8 
compensation  contemplates  two  persons  standing  in  the  opposing 
relations  of  master  and  servant?  employer  and  employee,  plaintiff 
and  defendant,  or  a  person  entitled  to  judgment  or  an  award  in 
Me  favor  against  another  person  obligated  to  pay  it.  The  law 
does  not  contemplate  the  anomaly  of  one  person  occupying  this 
dual  relation  and  paying  himself  for  injuries  received,  with 
the  funds  in  which  he  hns  a  joint  interest.  It  is  therefore 
generally  held  that  executive  officers  of  private  corporations 
and  members  of  partnerships  are  not  entitled  to  compensation  for 

injuries  sustained  in  connection  with  the  industry  carried  oh 
"by  them,  "because  a  person  cannot  he  at  one  and  the  same  time 
employer  and  employee  •* 

*#   *  * 

"From  a  consideration  of  these  and  many  other  decided 
cases  we  hold  that  in  the  instant  case  plaintiff,  while  investi- 
gating trucks  which  defendant  was  offering  for  sale  with  a  view 
of  purchasing  the  same  on  behalf  of  the  Motor  Transportation 
Company,  was  acting  in  his  official  capacity  as  the  executive 
manager  of  his  company,  and  that  while  injured  in  performing 
this  duty  he  was  not  doing  the  uork  of  an  employee  and  henca 
would  not  come  under  the  Workmen* s  Compensation  Act." 

In  Stevens  v.  Industrial  Commission,  346  111.  495,  in 

approving  the  conclusion  reached  "by  this  court  in  the  Byan  case, 

supra,  our  Supreme  Court  said  at  pp»  499-500-5011 

"The  defendants  in  error  "base  their  defense  on  the 
proposition  that  Stevens  was  engaged  in  an  official  capacity  at 
the  time  he  was  injured  and  that  the  relation  of  employer  and 
employee  did  not  exist  "between  him  and  the  Dolan  Company*  and 
it  is  said  that  he  was  several  blocks  away  from  the  plant  for 
the  purpose  of  collecting  a  hill  -  a  function  which  had  nothing 
to  do  with  the  manual  or  mechanical  part  of  the  plant  hut  waB 
peculiarly  and  exclusively  a  part  of  his  official  duties  as 
secretary  and  treasurer  of  the  corporation.  The  question  is 
not,  however,  whether  the  duty  he  was  performing  was  mechanical 
or  manual  in  its  nature  hut  whether  it  was  an  official  duty 
imposed  upon  him  "by  the  nature  of  his  office  as  secretary  and 
treasurer.  We  have  already  seen  that  the  act  applies  to  *U- 
the  employees  of  a  corporation,  regardless  pf  the  natur e  of  their 
duties  or  the  character  of  the  work  in  which  they  were  engaged. 

Aether  it  applies  to  the  WjJ/J*^ dered°hy  «L  ««%• 
corporation  has  never  been  decided  or  considered  hy ^J*« •*■»-. 

It  was  considered  hy  the  Appellate  Court  for  the  Pirst  District 
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in   Ryan  v.  State  Auto  Parts  Corp.,  255  III.  rtpp.  422,  which  was 
an  action  for  personal  injuries  received  Toy  the  olaintifi  through 
the  negligence  of  the  defendant,  fixe,   defense  relied  upon  Toy  the 
defendant  was  that  the  plaintiif  was  in  the  employ  of  the  Motor 
Transportation  Company,  and  that  the  plaintiff*  his  employer  and 
the  defendant  were  all  opiating  under  the  orkmen's  Compensation 
eot,  and  that  under  section  29  of  the  act  the  action  at  law  "by 
the  plaintiff  could  not  "be  maintained.  The  busineirr.  of  the  Ilotor 
Transportation  Company  was  hauling  material  "by  truck,  and  it  used 
"between  sixty  and  sixty-five  trucks  in  the  conduct  of  its  business. 
The  plaintiff  had  "been  connected  with  the  company  about  fifteen 
years,  was  a  stockholder  and  alEO  Its  superintendent,  secretary 
and  purchasing  agent.  Ee  hired  all  its  employees,  "bought  all  the 
necessary  motor  parts,  made  charges  for  services,  entered  them 
on  the  hooks  of  the  company  and  cheeked  all  bills.  The  hook-keeper 
Hade  out  and  signed  all  checke  ara&  the  plaintiff  cheoked  them,  and, 
if  correct,  countersigned  them.  He  received  a  monthly  salary  paid 
hy  checks  countersigned  "by  himself,  Ee  signed  contracts  of  the 
corporation,  as  the  president  also  did.  He  did  not  drive  any  of 
the  trucks  hut  was  the  executive  officer  of  the  company.  He  was 
injured  hy  falling  down  an  open  elevator  shaft  on  the  defendants 
premises  negligently  left  unguarded.  He  had  gone  to  the  defendant *s 
premises  to  examine  some  secondhand  motor  trucks  which  he  had 
learned  that  the  defendant  had  for  sale,  with  a  view  to  the  purchase 
Of  them  for  his  company.  The  Appellate  Court  held  that  in  doing 
this  the  plaintiff  wan  acting  in  his  official  capacity  as  the 
executive  manager  of  his  company  and  was  not  doing  the  v/ork  of  an 
employee  and  therefore  was  not  under  the  ..orkmen* s  Compensation  act* 
we  regard  this  decision  as  giving  a  proper  construction  to  the 
Workmen* s  Compensation  act  in  accordanoe  with  the  weight  of  judicial 
authority. 

n*  i  * 

"The  language  of  our  Workmen* s  Compensation  act  is  more 
comprehensive  then  that  of  the  Hew  York  act  and  has  seen  given  a 
"broader  construction,  since  we  have  held  in  the  cases  which  have 
"been  cited  that  it  includes  all  employees  of  an  employer  conducting 
any  of  the  various  forms  of  extra-hazardous  "business  mentioned  in 
the  statute,  regardless  of  the  character  of  their  duties.  We  have 
not,  however,  obliterated  the  distinction  "between  the  higher 
executive  officers  and  its  workmen* ■ 

Assuming  that  the  sole  purpose  of  the  golf  game  to  which 
Butler  was  driving  Cohean  at  the  time  of  the  collision  was  to  promote 
the  "business  of  the  Butler  ?a.per  Company,  that  fact  could  not  "bring 
plaintiff  under  the  workmen* a  Compensation  act  hecr.use  he  would 
then  he  acting  in  his  official  capacity  M  the  managing  executive 
of  this  company  and  not  doing  the  work  of  an  employee. 

There  are  numerous  authorities  such  as  the  Stevens  case, 
supra »  which  hold  that  if  an  executive  officer  of  a  corporation  re- 
ceiver injuries  while  doing  work  outside  his  duties  as  such  officer, 
suoh  as  performing  service  or  doing  the  work  of  an  ordinary  employee, 
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he  comes  under  the  compensation  act.  "Nothing  appears  in  the  facte 
here  that  suggests  that  plaintiff  might  come  'within  that  classification. 
Plaintiff  and  Butler  were  on  their  way  to  play  a  golf  game  that  could 
not  in  legal  contemplation  have  had  anything  to  do  with  plaintiff *s 

employment  either  aa  an  executive  officer  or  an  employee,  and  it  is 
inconceivable  to  us  how,  under  any  theory,  either  his  relationship  to 
his  employer  or  his  situation  at  the  time  of  the  occurrence  could 
possibly  oome  within  the  purview  of  the  compensation  act- 
It  is  true  that  after  injecting  the  compensation  foaturo  into 
the  case  it  was  abandoned  as  a  possible  defense,  nevertheless  the 
evidence  on  that  sub j eat  and  counsel's  prejudicial  remarks  in  connection 
therewith  in  the  presence  of  the  Jury  remained  in  the  record  and  nothing 
was  done  either  by  counsel  for  the  defendants  or  by  the  court  to  dio- 
pel  from  the  minds  of  the  jury  the  erroneous  impression  that  may  have 
been  created  thereby. 

If  we  assume  that  Butler  and  plaintiff  were  engaged  in  a 
joint  venture  at  the  time  ©f  the  collision  to  promote  the  "Butler 
paper  business,"  then  the  motor  trip  wa3  a  business  one,  plaintiff 
was  not  a  guest  within  the  meaning  of  the  Quest  act  (ffoale  v*  Linakyy 
279  111.  App*  58)  and  it  would  not  be  necessary  for  him  to  prove 
willful  and  wanton  conduct  on  Butler1 s  part  in  order  to  recover  from 
him. 

Although  plaintiff  objected  both  to  the  entire  line  of  inquiry 
and  to  the  specific  questions  which  sought  to  show  the  applicability 
of  the  compensation  act  and  moved  to  strike  the  testimony  bearing  upon 
that  subject,  the  receivers  now  urge  that  plaintiff1 s  objections* 
motions  to  strike  and  motion  for  a  new  trial  were  not  sufficiently 
specific.  With  this  we  are  unable  to  agree. 

The  receivers  then  claim  that  they  were  entitled  to  develop 
and  make  any  legitimate  defense  which  the  evidence  might  disclose 
and  that  they  were  entitled  to  inquire  into  the  specific  duties  of 
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plaintiff  and  the  hazardous  nr.ture  of  the  Butler  Paper  Company's 
business  "for  the  purpose  of  showing,  if  they  could ,  that  he  was 
within  the  provisions  of  the  Vorkmen' s  Compensation  act."  This 
contention  is  without  merit.  Under  the  i/iithorities  above  cited 
the  subject  matter  of  the  line  of  inquiry  Heixtofor©  set  forth 
did  not  constitute  a  legitimate  defense  in  this  oau3e.  But  even 
more  prejudicial  than  the-  inquiry  were  counsel's  statements  made 
in  the  presence  of  the  jury*  supposedly  predicated  upon  the  answers 
elicited  from  Butler  during  the  course  of  his  c  ross-eocaminatien. 
Mr.  Robinson's  statements  that  'the  fact  that  this  man  was  working 
for  the  J.  pr«  Butler  Paper  Company  he  came  under  the  Compensation 
act"  and  "now  if  this  accident  arose  in  the  course  of  his  employment 
that  company  is  liable  under  the  Compensation  act  and  no  eoamon 
lawsuit  oan  apply,"  coupled  with  the  fact  that  it  was  instilled  into 
the  minds  of  the  Jury  that  Cobean  had  been  paid  his  full  salary  while 
inoapacited  and  that  Butler  had  in  the  first  instance  paid  his  hospital 
and  doctor  bills,  might  well  have  led  the  jury  to  believe  and  find 
that  plaintiff  was  entitled  only  to  compensation*  and  that  having 
been  paid  his  salary  and  having  had  his  doctor  and  hospital  bills 
paid  by  "Butler  he  had  already  received  all  that  the  Compensation  act 
or  the  law  allowed. 

The  defendant  Butler's  counsel,  Br.  Brown,  aided  in  the 
endeavor  to  impress  the  jury  with  the  alleged  applicability  of  the 
compensation  act  to  plaintiff's  claim.  At  one  point  in  his  cross- 
examination  by  Br.  BoMnson,  Butler  was  asked  if  his  company  stored 
paper  in  Its  Bonroe  street  plant  and  he  answered  "yes".  Plaintiff 
objected  to  the  question  and  moved  to  strike  the  answer.  A  colloquy 
between  counsel  ensued,  during  which  Br.  Robinson  made  the  statemei* 
in  the  presence  of  the  jury,  heretofore  referred  to,  "he  came  under 
the  Compensation  act."  Wien  plaintiff's  counsel  persisted  in  his 
objeotion  that  the  subject  matter  was  incompetent  and  not  cross- 
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examinabion,  Butler* a  attorney  insisted  "I  did  aek  him  about  it," 
although  the  character  of  plaintiff's  employer  *  a  business  was 
not  referred  to  on  the  oiroct  examination  of  the  witness.  Again* 
■when  the  motion  of  counsel  for  plaintiff  "to  strike  all  testimony 
out  relating  to  the  Butler  Paper  Company  hevinp  some  elevators  in 
their  "building  and  it  happens  to  have  a  -warehouse  orr»r  there,"  was 
followed  by  colloquy  between  counsel,  culminating  in  tfr.  Sobinson'a 
statement  that  "if  this  accident  arose  in  the  matter  of  his  employ- 
ment that  company  is  lisble  under  the  "ompensstion  act  and  no 
common  lawsuit  can  apply,"  and  Mr.  Sobinson  then  stated  that  Butler 
te3tifi3d  that  Cobean  was  "going  out  for  business,"  Butler's  attorney 
added  in  the  presence  of  the  jury  that  Cobcan  himself ,  testified 
that  he  was  ":cing  out  for  business,"  which  **•  untrue.  On  both 
of  these  occasions  the  conduct  of  counsel  for  Butler  materially 
assisted  Mr.  r.cbinscn  in  misleading  the  trial  court  with  his  then 
contention  that  Cobean  could  legally  seek  redress  only  for  his 
injuries  under  the  Compensation  act. 

Care  and  exactness  was  the  imperative  duty  of  the  trial 
court  in  its  rulings  upon  the  eYidence,  in  order  to  exclude  from 
the  hearing  of  the  jury  irrelevant  and  improper  testimony  calculated 
tc  injuriously  affect  their  mind3  and  judgment  in  arriving  at  a 
verdict.  (C.  &  E.  I.  It*  3.  v.  Dunworth*  203  111.  192 j  Chicago  union 
Traction  Co*  v.  Arnold ,  131  111*  App*  599.)  The  cross-examination 
of  Butler  and  the  prejudicial  statements  made  in  the  presence  of 
the  Jury  by  the  experienced)  astute  counsel  for  defendants  could* 
in  our  opinion*  have  been  calculated  only  to  mislead  the  Jury 

and  divert  their  minds  from  the  real  issues  involved. 

TOiile  no  objection  was  interposed  to  the  closing  argument  of 
either  counsel  for  defendants ,  it  is  pertinent  to  observe  that  Mr. 
Robinson* s  argument  contained  a  subtle  reference  to  the  "business  pur- 
pose" of  Cobean* s  ride  in  Butler* s  automobile,  which  could  have  served 
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only  to  refresh  the  minds  of  the  jury  ae  to  the  highly  improper 
evidence  and  statements  of  counsel  concerning  the  Compensation  act* 
Mr*  Brown* s  argument  was  replete  with  statements  that  had  no  hearing 
on  the  issues  involved  and  many  portions  of  it  merely  appealed  to 
the  prejudice  and  passion  of  the  jury* 

There  is  nothing  ahout  thie  case  which  even  under  the  most 
exaggerated  theory  could  he  twisted  so  as  to  show  any  relation 
"between  plaintiff  *s  claim  and  the  ,orkmenTs  Compensation  act,  and 
we  can  perceive  of  no  other  reason  for  injecting  that  act  into 
the  case  than  to  prejudice  the  minds  of  the  jury  against  plaintiff. 
Having  done  so,  it  is  fatal  error  necessitating  the  depriving  of 
defendants  of  the  fruit  thereof*  (Union  Traction  v.  Lauth,  216  111. 
176|  Chicago  Union  Traction  v.  Arnold ,  supra. ) 

In  our  opinion  the  ends  of  justice  will  he  best  served  hy 
a  retrial  of  this  case  inasmuch  as  plaintiff  has  not  had  that  fair 
and  impartial  trial  which  the  law  guarantees  in  the  protection  of 
the  rights  of  litigants. 

As  this  case  will  in  all  likelihood  he  retried,  we  refrain 
from  discussing  the  evidence  as  to  the  collision.  A  careful  examina- 
tion of  the  instructions  convinces  us  that  many  of  them  to  which 
objection  is  raised  hy  plaintiff  were  improperly  drawn  and  did  not 
correctly  state  the  law  applicahle  to  the  issues  involved,  hut  we 
deem  it  unnecessary  to  discuss  them,  feeling  that  if  and  when  the 
case  is  again  tried  such  errors  as  are  contained  in  the  instructions 
will  he  eliminated* 

A  motion,  which  was  reserved  to  hearing,  was  heretofore 
filed  April  29,  1935,  to  strike  from  the  transcript  of  the  reoord 
Herein  the  report  of  proceedings  at  the  trial  and  to  dismiss  this 
appeal.  This  action  was  tried  in  the  Superior  court  "before  the 
late  Judge  K»  M.  Ifnngan  of  the  city  court  of  ^urora  and  judgment 
entered  therein  June  30,  1934.  Plaintiff  was  granted  sixty  days 
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within  which  to  file  the  report  of  proceedings  at  the  trial.  Within 
such  sixty  days,  upon  stipulation  of  the  parties*  an  order  was 
entered  August  22,  1934*  by  the  only  judge  of  the  Superior  court 
then  holding  court ,  extending  the  time  for  the  filing  and  approval 
of  the  report  of  the  proceedings  to  September  29 ,  1954*  September 
20 ,  1934 ,  the  report  was  presented  to  Judge  Mangan  and  he  then 
certified  that  it  was  presented  on  that  date  for  approval*  September 
26,  1934,  Judge  Mangan  entered  an  order  upon  stipulation  of  the 
parties  extending  the  time  for  the  filing  of  the  report  to  October 
20»  1934*   The  following  order  was  entered  by  Judge  Mangan  October 
17,  1934 1   H0n  motion  of  defendants  receivers  of  the  Chicago  Surface 
Lines,  leave  is  given  said  defendants  to  file  objections  herein  on 
or  "before  October  31,  1934,  to  the  report  of  the  proceedings  at  the 
trial  heretofore  presented  to  the  court  by  the  plaintiff  within  the 
time  provided  by  law,  and  hearing  on  said  objections  is  continued 
until  the  further  order  of  the  court  herein* H  January  22,  1935, 
Judge  Kelly  continued  to  January  25,  1935>  plaintiff's  motion  to 
approve  the  report  of  proceedings  which  had  theretofore  been  presented 
to  Judge  Mangan,  the  trial  judge,  for  approval  September  20,  1934* 
January  25,  1935,  plaintiff  filed  a  petition  in  support  of  his  motion 
of  January  22,  1935,  which  recited,  substantially,  the  facts  hereto- 
fore set  forth  as  to  the  report  of  proceedings  and  in  addition  thereto 
that  Judge  Mangan  was  sick  during  the  months  of  October  to  December, 
and  died  Deo ember  24,  1934f  that  plaintiff  had  requested  the  trial 
judge  on  several  occasions  to  hear  the  pending  objections  and  settle 
the  report |  and  that  December  3,  1934,  plaintiff's  attorney  received 
the  following  communications  from  the  trial  judge* 

"December  1,  1934* 

City  Court  of  Aurora* 
Edward  M.  Mangan,  Judge* 
Mr.  Earl  J.  Walker* 

Dear  Sirt 

I  receive^  your  letter  of  November  30,  concerning  the 
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bill  of  exceptions  in  the  Cobean  v.  Chicago  ourfaoe  Lines  v.hich 
■will  need  approval.   I  hare  been  ill  in  "bed  for  the  last  two 
weeks  and  expect  to  be  able  to  get  around  in  a  week  or  so*  hen 
I  an  able  to  get  to  Chicago  I  will  omnmunicate  with  you  and  we 
can  arrange  to  meet* 

Yours  very  truly , 
E.  H.  Mangaru" 

The  petition  prayed  that  one  of  the  judges  of  the  Superior 
oourt  hear  and  dispose  of  the  objections  and  approve  the  report  of 
proceedings  presented  September  20,  1934 ,  and  that  an  order  be  entsred 
to  file  same  nunc  pro  tunc  as  of  September  20j  1934. 

Defendants  insist  that  since  the  report  of  proceedings  was 
not  filed  in  the  trial  court  on  or  before  October  20,  1934 i  the  last 
date  for  filing  same  specified  in  the  order  of  September  2C,  1934, 
entered  during  the  last  extended  period,  the  motion  to  strike  the 
report  of  proceedings  and  to  dismiss  the  appeal  should  be  allowed* 

It  will  be  noted  that  when  plaintiff  presented  the  report 
of  proceedings  for  approval  September  20,  1934,  he  did  so  within  apt 
time.  It  was  not  approved  and  filed  because  of  objections  interposed 
by  defendants.  The  then  period  for  the  filing  and  approval  of  the 
report  expired  September  29,  1934.  To  allow  further  examination  of 
the  report  as  presented,  the  parties  stipulated  to  the  entry  of  the 
order  of  September  26,  1934,  extending  the  time  for  its  approval  and 
filing  to  and  including  October  20,  1934.  October  17,  1934,  on  the 
receivers*  motion,  they  were  allowed  until  October  31,  1934,  to  file 
formal  objections  to  the  report,  and  the  hearing  on  same  was  continued 

until  the  further  order  of  the  court.  Judge  tfangan*s  fatal  illness 
intervened  and  the  objections  were  not  disposed  of  until  after  his 

death* 

The  report  of  proceedings  was  presented  to  the  trial  jud# 
within  the  limits  of  an  extended  period  for  filing  same  and  the  xul* 
is  that,  if  a  report  Of  proceedings  is  presented  to  the  trial  judge 
at  such  time  that  it  can  be  filed  within  the  time  provided  by  order 
of  the  oourt,  the  party  will  not  be  prejudiced  by  the  neglect  or 
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delay  of  the  judge  to  ei^n  the  report  until  after  the  time  fixed 
for  that  purpose  fctf  expired.   ( EaXl  v.  ^oyal  ^igh"borsi  231  111. 
185 j  Underwood  t.  Hosoack^  40  id.  98;  Hill  CompaTry  v.  U»  b. 
Guaranty  Company P  250  id.  342;  %'oiEdcn  v.  Jelloulin,  328  id.  156.) 
If  the  date  of  presentation  of  the  report  ef  proceedings  appears 
on  same  an  order  may  he  made  whenever  it  is  afterward  approved  and 
signed  to  file  it  nunc  pro  tunc  as  of  the  date  of  such  presentation 
to  the  trial  judge.   (Eaweu  v.  People,  129  111.  1£3;  Perris  v. 
Commercial  Hat.  Bank  of  ,uioa„>;o,  158  id.  237 J  Hall  v.  Royal 
ITeif labors o  supra. 

?e  find  nothing  in  the  provisions  of  the  present  practice 
act  or  rules  of  this  court  or  the  Supreme  court  that  supercedes  or 
contravenes  the  rules  of  law  ahove  set  forth. 

Subsec.  C  of  sec.  1  of  rule  36  of  the  Rules  of  Practice  and 
Procedure  of  our  Supreme  court  provides!  "The  report  of  the  pro- 
ceedings at  the  trial  consisting  of  the  testimony  aid  the  rulings 
of  the  trial  judge  and  all  matters  upon  which  such  rulings  ?rere  made, 
and  other  proceedings  which  the  appellant  desires  to  inoorporate  in 
the  record  on  appeal,  shall  he  procured  "by  the  appellant  and  submitted 
to  the  trial  Judge  or  his  successor  in  office  for  his  certificate  of 
correctness,  or  where  thi3  is  impossible  because  of  the  absence  frcx 
the  district,  siokness  or  other  disability  of  such  judge,  then  to  any 
other  judge  of  said  oourt,  and  filed  in  the  trial  court  within  60 
days  after  the  appeal  had  been  perfected.3   Subseo.  C  of  sec.  1  of 
rule  1  of  the  rules  or  practice  of  this  court  contain  a  similar 

provision* 

The  record  shows  affirmatively  that  plaintiff  had  used  due 
diligence  to  have  the  report  of  the  proceedings  approved,  not  only 
after  but  before  the  death  of  the  trial  judge?  and  that,  althou^ 
such  report  had  been  submitted  to  the  trial  judge  within  apt  time, 
September  20,  1934,  and  had  been  certified  *  hi*  as  having  been 
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presented  for  his  approval  on  that  date,  it  was  not  approved  hy 
Judge  Mangan  "by  reason  of  Me-  sickness  and  death.  The  order 
signed  hy  Judge  Kelly  certifying  that  the  report  of  proceedings 
was  full*  true  and  correct,  complied  strictly  v.lth  the  rule  of 
court  above  set  forth,  v/hich  prescribed  the  circumstances  under 
which  a  judge  of  the  fame  court,  other  than  the  trial  judge,  may 
approve  a  report  of  the  trial  proceedings.  Judge  Kelly  not  only 
had  authority  hut  it  wpf.  his  duty  to  approve  the  report  nunc  pr o 
tunc  as  of  September  20,  1924,  the  date  of  its  presentation  to 
the  trie!  judge. 

The  notion  to  strike  the  report  of  proceedings  and  to 
dismiss  the  appeal  is  therefore  denied  at  this  time. 

For  the  reasons  indicated  herein  the  judgment  of  the 

Superior  court  is  reversed  and  the  cause  remanded  for  a  new 

trial. 

BBT8RSSB  AMB  EKMAHDED  FOR  A  WSW  TRIAL* 
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RUSSELL  FIRT^AUGH,   as   trustee p 
E.  KAY  GRAUT,   as   successor-trustee, 
and  JOHN  R.  O'CONNOR,   as  second 
sue cess or- trustee , 
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ARTHUR  F.  JOHtfSOH"  et  al., 
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On  appeal  of  HkLGS  ERICKSO&r. 
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MR.  PRESIDING  JUSTICE  SULLIVAN 

DELIVERED  THE  OP1UIQH  OF  *H3  COURT. 


June  15,  1928 •  Arthur  F.  Johnson  and  his  wife  and  Delbert 
d.  Khresman  and  his  wife,  defendants  in  this  eause,  executed  and 
delivered  first  mortgage  "bonds  aggregating  $98,500  and  a  trust 
deed  to  certain  premises  known  as  the  Faylor  apartments  to  secure 
payment  of  same.  Thereafter  Helge  Erickson  secured  a  judgment 
against  the  said  defendants  for  $7,100.21  and  sought  to  enforce 
payment  of  same  by  filing  a  oredi tor's  hill  and  haying  a  receiver 
appointed  for  the  property  involved  in  this  proceeding.  Default 
having  occurred  in  the  payment  of  taxes  and  interest  on  the  bonds, 
the  trustee,  Russell  Firebaugh,  elected  under  the  terms  of  the 
trust  deed  to  declare  the  entire  mortgage  indebtedness  due  smd 
payable.  The  trustee  thereupon  filed  a  bill  January  15,  1930,  to 
foreclose  the  mortgage  in  behalf  of  all  the  bondholders, and  the 
receivership  of  the  property  under  the  creditor's  bill  was  extended 
to  the  foreclosure  proceeding.  A  deoree  of  foreclosure  and  sale 
was  entered  December  23,  1930,  in  which  it  was  found  Inter  alia 
that  Helge  Erickson,  who  was  made  a  party  defendant  in  this  cause, 
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had  a  valid  subsisting  Junior  lien  against  the  property  foreclosed, 
subject  only  to  the  lien  of  the  aforementioned  trust  deed.  The 
trustee  purchased  the  property  at  the  masters  sale  and  a  decree 
was  entered  April  8,  1931,  approving  the  sale  and  for  a  deficiency. 
October  10,  1932,  Eriekson  filed  a  petition  to  set  aside  the  aale 
and  vacate  the  decree  approving  same,  followed  by  numerous  supple- 
mental, additional  and  amended  petitions,  praying  for  the  same  re- 
lief. January  17,  1935,  the  court  entered  a  decree  denying  the 
prayer  of  all  iSrickson's  petitions  to  set  aside  the  masters  sale 
and  the  order  approving  same.  It  is  this  decree  that  Brickson 
seeks  to  reverse  by  this  appeal. 

The  decree  of  foreclosure  under  which  the  sale  was  held 
was  in  the  usual  form  and,  after  finding  that  fl07>602.93  was  due  on 
the  mortgage  indebtedness,  ordered  that  the  premises  involved  "be 
sold  by  said  master  in  chancery  at  public  auction  for  cash  to  the 
highest  bidder"  and  that  the  trustee  "may  bid  at  any  sale  of  said 
real  estate  *  *  *  for  the  entire  amount  of  said  indebtedness  »  *  * 
and  in  making  settlement  with  said  master  in  chancery  for  the  amount 
so  bid  at  said  Bale,  shall  be  entitled  to  take  credit  pro  rata  in 
proportion  to  the  amount  of  said  bid  for  bonds  and  interest  coupons 
so  presented  for  cancellation  in  lieia  of  cash.* 

The  master's  report  of  sale  set  forth  that  Firebaugh,  as 
trustee,  offered  and  bid  $93,000,  which  was  the  highest  and  best 
bid  and  the  property  was  sold  to  him  for  said  sum*  and  that  of  the 
amount  so  bid  $701.25  was  paid  in  cash  and  the  trustee  "delivered 
up  for  cancellation  bonds  and  coupons  aggregating  the  sum  of 
$12,436.50,  which  prorated  in  accordance  with  the  terms  of  the 
decree,  entitled  complainant  to  a  credit  of  ?7,716.91,"  and  that 
•Russell  Firebaugh,  trustee,  has  delivered  his  receipt  for  the 
sum  Of  $83 ,733.  67.  ■ 
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fhe  defendant  T5rickson«s  major  contention  is  that  the 
trustee »b  failure  to  pay  the  amount  of  his  bid  in  cash  or  bonds 
in  compliance  with  the  terms  of  the  sale  as  specified  in  the 
decree  of  foreclosure  and  sale  rendered  the  sale  inralid  and  that 
the  decree  denying  his  various  petitions  to  set  aside  such  sale  and 
the  order  approving  same  was  therefore  erroneous  and  improper • 

Ihen  the  chancellor  was  apprised  that  Pirebaugh  as  trustee 
had  only  paid  $701.25  in  cash  and  delivered  only  $12,436.50  in  bonds 
and  coupons  for  cancellation  toward  the  purchase  price  which  he  bid 
at  the  master's  sale,  Firebaugh  was  directed  by  the  court  to  solioit 
and  secure,  if  possible,  the  deposit  by  the  bondholders  of  sufficient 
bonds  so  that  the  same  might  be  delivered  to  the  master  for  can- 
cellation toward  the  purchase  price  of  the  property  and  the  sale 
completed.  As  a  result  of  "irebaugh's  solicitation,  a  large  number 
of  bonds  were  deposited  vdth  him  which  upon  his  resignation  as 
trustee  January  10,  1933,  he  turned  over  to  one  E.  Hay  Grant,  his 
successor  trustee* Grant  as  successor  trustee  continued  to  solicit 
the  deposit  of  bonds.  Although  the  period  of  redemption  had  long 
since  expired  the  master  refused  to  deliver  his  deed  of  the  property 
to  either  the  trustee  or  the  successor  trustee  until  cash  or  bonds 
for  cancellation  were  delivered  to  him  in  an  amount  sufficient  to 

complete  the  sale. 

Grant,  the  successor  trustee,  filed  a  petition  November  28, 
1934,  alleging  inter  alia  "that  about  January  20,  1933,  said  Russell 
Firebaugh  turned  over  to  this  petitioner  a  large  number  of  bonds 
theretofore  deposited  with  him  by  bondholders  for  the  purpose  of 
applying  same  on  said  bid,  which  said  bonds  together  with  other  bonds 
theretofore  received  by  this  petitioner  from  uumerous  bondholders, 
and  other  bonds  theretofore  deposited  «»  Tarious  other  person. 
acting  as  bondholders  committee  or  independently,  were  by  this 

m.   »«o-i  ±**a   with  the  said  v.illiam 
petitioner  and  such  other  persons  deposited  with  tne 
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S.  tfewburger,  Master  in  Chanoery  aa  aforesaid,  the  total  amount  of 
bonds  so  deposited  being  $92*600  face  Talue  thereof  out  of  a  total 
outstanding  of  said  issue  of  98,500,  leaving  outstanding  and 
undeposited  of  said  issue  bonds  to  the  amount  of  $5,900?  that  said 
Master  estimates  and  has  reported  to  your  petitioner  that  the  pro 
rata  amount  due  on  each  of  said  bonds  is  88.9#  of  the  face  thereof 
and  that  it  will  require  to  pay  said  nondepositing  bondholders  in 
cash  the  sun  of  .  5, 19 7 •31." 

The  petition  alleged  also  that  the  successor  trustee  had 
made  arrangements  for  a  loan  of  112,000,  which  with  the  balance  of 
funds  in  his  hands  from  rents  "will  be  sufficient  to  pay  off  said 
taxes,  the  money  due  said  [nondepositing]  bondholders  and  the  afore- 
said expenses  and  charges"  in  the  event  the  court  directed  the 
master  to  execute  and  deliver  a  deed  of  the  property  to  him* 

The  decree  appealed  from,  in  addition  to  denying  the  several 
petitions  of  Lrickson  to  set  aside  the  sale  and  vacate  the  order 
confirming  it,  ordered  that  the  resignation  of  Grant  as  successor 
trustee  be  accepted  because  of  discord  between  him  and  persons  claim- 
ing to  be  bondholders'  committees;  that  one  John  R*  O'Connor  be 
appointed  successor-trustee  to  Grant;  and  that  the  master  deliver 
his  deed  of  the  premises  to  O'Connor,  as  successor-trustee,  Jlrebaugh 
having  assigned  his  certificate  of  purchase  to  said  O'Connor, 

Defendant  Erickson  asserts  in  his  brief  that  "the  decree 
appealed  from  directed  the  master  to  issue  a  deed  to  John  B*  O'Connor 
without  requiring  him  or  the  previous  trustees  to  pay  or  complete 
the  payment  of  the  purchase  price  bid  at  the  master's  sale"  and 
again  that  "the  #93,000  bid  of  Russell  Pirebaugh  still  remained 
unpaid  and  the  terms  of  sale  provided  in  the  decree  have  never 

been  complied  with." 

It  is  insisted  in  the  brief  of  plaintiff  trustee  that 


- 

L&ioi   -"  "Us  e»  i ,     : 

.,;        ;,.   ■   .   ..-•.  ..r.      ,IUV     »I    ,  ,      .       io       :■'     •       :izr-:      i.0    -••r:J::-^UJvftJvo 

..•    ba^^Qqei  a.ax{  baa  &nj&ml.i  s»  T9#8«ll 
q  £;tf.d8  a  .:nyofi(JB  a*** 

Nub 

oa£s  fre&aXla  jbo-L 
lo  s^asXsd  «dJ  ?f<50X  £  10 'i  atfxi3Bseraxs,sTxa  abaa 

61a  il±w"  etfaa-  x  abxurt 

-e~  ■:<:■...-. 

•SUtfto  fcns  eognsQxs  blaa 

I*s»v:         .    jxti^nab  o^  aoiJ  U  t«D^'i 

»io  ©iitf   »i«*«Y  ;rf*  ©bis*  #oa  1  tt 

aoassoom*  3*  ?ii;?  a&±«»x  ©nW  sp.tix   b<  , 

I  bos  xaixf  asaw^stf  UMfetf  be.'  atf  as*ex/Td 

«cf  20m       '  Jail*  laestfj  1 

jtgiui<f*aJ:''£  «©a*3i;itf-xo3a©oo.U8  M  ^locnoO'O  oi  aaa 

•»*aai>   'jti$u    tad:-  ;3Sju  m* 

TomtioO^O  «H  etrfoX  otf    6©ob  a  ft  J   %&$mm  ox..  I  baXjaaq.g« 

Icpso©  10  ^aq  0*  aoetfajn.: 
bn»  "alaa  a*Yd*aaflt  aitt  Jju  bW  ©c  tutt 

baaJLaaat  II1*q  aV;  Hasan*!  Io  bi  (  .  ?£  9xW' 

'     5"    1       "'-  .:      .■.;•;..  •:..      ii-.    ...     *,(,     .      ■■„.;     V     .   ..(.'         j      ;v      ir^^jr 

B  .  r. . 
•  '      .  ■'  ■':  -  :■;  '  -      ...  -  i'.i     '..       1.0    '..;.■  :;'     r  ".•  ■;  ;  ;••-■  '        '      ! '.-. 


-5- 

"honds  and  sufficient  oash  wer<*  ultimately  deposited  with  the  master 
to  cover  said  "bid  of  #93,000." 

The  record  contains  no  evidence  as  to  whether  or  not  the 
balance  of  the  purchase  price  of  $93,000  was  fully  paid  in  cash  or 
"by  bonds  delivered  to  tho  master  for  cancellation.  Firebaugh  paid 
$701*28  in  cash  at  the  time  of  the  sale  and  the  only  other  thing  in 
the  record  bearing  upon  the  matter  is  the  petition  of  the  successor- 
trustee  Grant  containing  the  allegation  heretofore  set  forth  that 
#92,600  of  the  total  outstanding  bonds  of  the  issue  of  #93,500  were 
deposited  for  cancellation  with  the  master  to  apply  on  the  bid.  This 
allegation  WM   not  denied  in  the  defendant  Erickson's  answer  to 
Grant's  petition  and  is,  therefore,  admitted  as  true.  In  the  abs  noe 
of  evidence  to  the  contrary,  it  will  have  to  be  presumed  that  the 
court  would  not  have  directed  the  master  to  issue  the  deed  to  the 
premises  to  O'Connor,  the  successor- trustee,  unless  the  purchase 
price  had  been  completely  paid  and  the  terms  of  the  sale  as  set  f o>  th 
in  the  decree  of  foreclosure  fully  complied  with. 

^hat  appealable  interest  has  Erickson  in  the  sale  that  gives 
him  a  right  to  complain?  Under  the  terms  of  the  trust  deed  the  trustee 
was  authorized  to  bid  in  behalf  of  all  the  bondholders.  The  amount 
hid  was  certainly  not  inadequate  and  no  fraud  is  urged  or  appears  in 
connection  with  the  sale.  It  is  difficult  to  perceive  wherein  any 
right  of  Erickscro  was  affected  by  the  sale  or  the  manner  in  whioh  the 
purchase  price  was  paid.  His  lien  was  subordinate  to  the  first 
mortgage  lien  of  the  bondholders.  As  a  judgment  creditor  he  had  a 
right  to  redeem,  whioh  he  did  not  exercise.  It  was  not  until  long 
after  Eriokson'  s  right  of  redemption  had  expired  that  he  filed  his 
first  petition  to  set  the  sale  aside. 

mile  the  method  of  iuakins  the  payment  of  the  purchase  price 
Hid  at  the  sale  was  irregular,  we  know  of  no  reason  why  the  court  in 
the  exercise  of  its  sound  discretion  was  not  warranted  in  following 
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the  course  it  did  under  all  the  facte  and  circumstances  of  this 
case.  In  any  event  no  right  or  interest  of  his  having  been  infringed 
or  affected,  defendant  Eriokson  has  no  legal  or  equitable  ground 
for  complaint* 

Erickson's  other  contentions  are  that  the  trustee  and 
successor-trustee  procured  the  bondholders  to  deposit  their  bonds 
with  them  for  cancellation  by  misrepresentation  and  fraud;  and  that 
"the  decree  appointing  John  H.  O'Connor  successor-trustee  and  order- 
ing the  master's  deed  to  issue  to  said  John  R.  O'Connor  as  successor- 
trustee  was  erroneous  and  improper  for  want  of  necessary  parties 
[bondholders]  and  for  want  of  any  pleading  or  proceedings  to  support 
such  appointment  or  true tee ship •* 

It  is  readily  apparent  that  the  questions  raised  by  these 
contentions  do  not  Involve  any  interest  of  Erlckson  and  that  the 
matters  complained  of  did  not  injuriously  affect  any  of  his  rights. 
If  bondholders  were  making  these  contentions  a  different  situation 
might  be  presented.  It  was  only  their  rights  that  were  involved 
when  the  decree  appealed  from  v/as  entered.  It  is  of  Interest  to 
note  that  not  a  single  bondholder,  depositing  or  nondepositing, 
has  objected  to  the  sale,  the  confirmation  thereof,  the  method 
and  manner  of  making  the  payment  of  the  purchase  price,  or  to  the 
decree  denying  iirickeon^  various  petitions  to  set  aside  the  sale, 
appointing  'Connor  success or- trustee,  and  directing  the  master  to 
execute  his  deed  to  the  property  involved  and  deliver  it  to  O'Connor 
as  such  successor  trustee. 

We  have  reserved  to  hearing  plaintiff »s  motion  presented 
June  24,  1935,  "to  strike  appellant's  record,  same  not  being  properly 
authenticated  by  the  trial  court  and  also  to  strike  the  abstract  of 
the  record  as  same  is  not  based  upon  an  authenticated  record,  and 
to  strike  the  brief  and  arguments ,  same  not  being  based  upon  an 
authenticated  record." 
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\Shile  under  subsec.  2  of  sec.  74,  par.  202  of  tho  Tractice 
act  (oh.  110,  111.  3t.  Bar  Litats.  1935)  "all  dis tine ti one  between 
the  common  law  record,  the  bill  of  exceptions  and  oertificato  of 
evidence,  for  the  purpose  of  determining  what  is  properly  before 
the  reviewing  court,  are  hereby  abolished,"  those  portions  of  the 
record  which  constituted  the  old  common  law  record  may  be  consid- 
ered for  error  appearing  therein,  even  though  the  report  of  pro- 
ceedings at  the  trial  is  stricken.  The  record  before  us  has  been 
properly  authenticated  and  certified  by  the  clerk  of  the  superior 
court  except  as  to  that  portion  of  it  contained  in  the  report  of 
proceedings  at  the  trial,  which  does  not  even  purport  to  have  been 
approved  and  certified  by  the  trial  judge  or  any  other  Judge  of 
the  superior  court.   «e  are  at  a  Iosb  to  understand  why  the  cleik 
of  tho  superior  court  accepted  the  alleged  report  for  filing  when 
it  had  not  been  approved  and  certified  by  the  court.  The  law 
provides  a  remedy  for  the  wrongful  failure  or  refusal  of  the  court 
to  certify  a  report  of  proceedings  properly  presented  for  approval. 

If  plaintiff »s  motion  to  strike  was  directed  only  to  the 
report  of  the  proceedings  at  the  trial  and  to  those  portions  of  the 
abstract  and  Srickson's  brief  and  argument  based  upon  such  report, 
it  would  neceseailly  have  to  be  allowed  for  the  reason  already 
stated  that  it  was  not  approved  and  certified  by  the  trial  judge 
or  any  other  judge  of  the  superior  court  authorized  by  law  to  act 
in  his  stead.  Since  the  motion  embraces  the  entire  record,  and 
the  abstract  and  brief  and  argument  of  THrickson  in  their  entirety, 
it  will  have  to  be  denied. 

For  the  reasons  indicated  herein  the  order  or  decree  of 

the  superior  court  of  January  17,  1935,  is  ^'j*J*j^D- 
Friend  and  Scanlan,  JJ.»  concur. 
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MATILDA  YOj'-LH,  administratrix  vvith 
the  will  annexed  of   the   estate  of 
MICILvL  Q01liX.lt   deceased ,   et  al.» 
Appellees, 


T. 


JOHM  KUDLA  et   al., 


.Defendants  below. 


Rosalia  Kudla* 


Appellant. 


APPEAL  ERCM  CIRCUIT 
COURT,   COOK  COUNTY. 

7I.A.  618; 


MR.   PE'  SIIilKG  JUSTICE   SULUVAU 
DULIVKRSD  THE  OPISIOS  OF    THE  COURT. 


A  decree  was   entered  July  9,   1935>   partially  sustaining 
and  par  tie Hy  overruling  the  amended  and  supplemental  report  ©f 
the  master  in  chancery  to  whom  this  cause  had  teen  referred. 
This  appeal  "by  one  of   the  defendants,  Rozalia  Kudla  (hereinafter 
referred   to  as   the  defendant)   seeks  to  reverse  the  deeree  in  so 
far  as  it  overrules  the  report  of   the  master. 

The  original  plaintiff*  Michael    Jorski,   filed  a  creditor's 
"bill  and  a  supplement  and  amendments   thereto,   the  material  allega- 
tions of  whioh  arc   that  upon  his  application  f«r  adjustment  of 
compensation  under   the   workmen's  Compensation  act,   HI  award  was 
mace  in  his  favor  hy  Mi  arbitrator  of   the  Industrial  Commission 
of  Illinois  against  John  Kudla  for  injuries   sustained  July  269 
1921,   tfhile  working  in  and   about  a  building  at  24139     outh   ..hippie 
street,  ffHffflfTI   that   upon  review  by  the  commission  the  arbitrator's 
award  was   set  a-ide  and   Gorski's  petition  i  or  compensation  dismissed 
Peoruaxy  20,  1923;   that  he  sued   out  a  writ  of  certiorari   to  the 
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oirouit  court*  which  entered  an  order  November  3,  1923,  reversing 
the  decision  of  the  industrial  coamiasion  and  finding  John  Kudla 
liable  under  the  Compensation  act  for  Gerald's  injuries |  that  pur- 
suant to  the  order  of  the  circuit  oourt  the  commission  entered  an 
award  May  16*  1924,  a  oertlfied  copy  of  vshich  was  recorded  ;ugust 
14 »  1924}  that  this  award  was  affirmed  hy  the  supreme  court  October 
19 »  1929|  that  by  reason  of  Kudla* s  failure  and  refusal  to  pay  said 
award  judgments  were  entered  against  him  in  the  superior  and  circuit 
courts,  respectively,  on  March  8,  1930,  and  July  25,  1930,  and  that 
there  remains  unpaid  on  said  judgments  £7,336.69;  that  John  Kudla, 
the  principal  defendant,  owns  real  estate  and  personal  property 
which  is  concealed  or  the  title  to  which  is  held  in  trust  for  him 
by  othersi  that  "said  principal  defendant  has  since  said  May  10,  1922, 
and  since  said  award  of  May  16,  1924,  and  the  two  judgments  thereon 
above  set  out,  put  out  of  his  hands,  name  or  possession,  by  some  pre- 
tended sale,  assignment,  conveyance,  [Tift,  confidence,  bailment  or 
delivery,  or  by  some  other  secret  or  cunning  device  or  contrivance, 
divers  other  such  real  and  personal  property,  with  intent  to d eoeive, 
hinder,  delay  and  defraud  your  orator  of  his  said  judgment  and  other 
creditors  of  their  just  demand,  all  which  property  is  held  in  secret 
trust  by  the  person  or  persons  to  whom  the  same  has  "been  so  trans- 
ferred, and  with  the  private  understanding  or  agreement  that  the  same 
or  some  Interest  therein,  belongs  of  right  and  shall  inure  to  the 
benefit  of  the  said  principal  defendant ;*  that  Bozalia  Kudla,  the 
wife  of  John  Kudla,  holds  title  to  various  parcels  of  real  estate, 
as  well  as  to  personal  property,  subject  to  the  interest  of  her  hus- 
band in  same;  and  that  title  tothis  property  was  so  taken  in  the  name 
of  Rozalia  Kudla  to  hinder  and  prevent  the  collection  of  plaintiff's 
award  and  judgments. 

The  bill  required  the  defendants  to  answer  under  oath  and 
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prayed  for  discovery,  restraining  orders  against  sereral  of  the 
defendants*  the  appointment  of  a  receiver  for  the  real  estate 
described  therein  and  that  the  Kudlas  "be  decreed  to  pay  the  amounts 
due  plaintiff.  Rosalia  Kudla  filed  a  sworn  answer  July  7,  1931,  in 
which  she  specifically  denied  all  the  material  allegations  of  the 
hill  as  amended  and  averred  that  all  the  property  involved,  both 
real  and  personal,  was  purchased  with  her  personal  funds. 

JAiring  the  pendenoy  of  this  litigation  John  Kudla  died 
March  13,  1934,  and  while  his d  eath  mm   suggested  ef  record  in  the 
trial  court  and  the  names,  ages  and  addresses  of  his  heirs  and  next 
Of  kin  filed  therein,  the  court  found  in  the  decree  "the*  it  is  not 
necessary  to  implead  said  heirs  as  parties  defendant."  Plaintiff 
Gorski  died  June  9,  1934,  and  after  his  death  was  suggested  the 
hill  was  amended  to  include  his  administratrix  with  the  will  annexed 
of  his  estate,  as  well  as  his  heirs  and  next  of  kin  as  parties 
plaintiff. 

The  hill  sought  to  have  the  following  property  subjected 
to  the  lien  of  the  award  and  Judgments:  Improved  real  estate  at 
2459  South  'hippie  street,  3848-50  and  3856-58  Couth  Kedaie 
avenue,  all  In  the  city  of  Chicago,  as  well  as  the  saloon  or  coffee 
shop  and  the  personal  property  contained  therein  at  3401  W.  38th 
street,  20  shares  of  stock  of  the  Marshall  Square  state  Bank  and 
50  shares  of  stock  Of  the  Pulaski  Goal  Company.   The  bill  sourht 
al3o  to  have  a  certain  trust  deed,  in  which  one  Helen  Doberstein 
was  named  trustee  and  which  was  executed  by  John  and  iozalia  Kudla 
to  seoure  the  first  mortgage  indebtedness  on  the  property  at  3856- 
58  South  Kedzie  avenue,  set  aside,  cancelled  and  removed  as  a  cloud 
upon  the  title  to  said  property*  because  it  was  claimed  to  have  been 
executed  and  delivered  without  consideration  and  ae  part  of  the 
scheme  of  the  principal  defendant  to  prevent  the  collection  of  the 
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award  and  judgments  "by  plaintiff . 

The  master  found  that  plaintiffs  failed  to  sustain  the 
allegations  of  their  hill  uc  to  each  and  all  of  the  abore  Mentioned 
propertiea  and  recommended  that  the  bill  of  complaint  he  dismissed 
for  wont  of  equity. 

TTpon  the  hearing  of  the  exceptions  to  the  master's  report 
same  were  sustained  by  the  chancellor  as  to  the  coffee  shop  or 
saloon  at  3401  w.  38th  street  and  the  improred  real  estate  at 
3848-50  and  3856-58  South  Kedaie  avenue.  She  master  found  as  to 
the  improred  real  estate  at  3856-58  South  Kedzie  aTenue  (aleo  known 
as  lots  10  and  11)  "that  the  said  Rozalia  Kudla  purchased  the  said 
premises  from  Walter  Waishwell  for  the  sum  of  Fourteen  Thousand 
Dollars  (£14,000)  of  which  Fire  Thousand  Dollars  ($5,000)  was  paid 
by  her  in  cash  with  her  own  funds  and  Hine  Thousand  Dollars  ($9,000) 
"by  taeeexeeution  of  a  purchase  money  mortgage  in  the  sum  of  ffine 
Thousand  Dollars  ($9,000) |  *  *  *  that  the  trust  deed  securing  the 
sum  of  Sine  Thousand  Dollars  ($9,000)  is  a  Talid  lien  upon  the  said 
premises!  that  the  said  Rozalia  Kudla  and  John  Kudla  at  no  time  had 
any  right,  title  or  interest  in  and  to  the  said  trust  deed  and  the 
principal  note  secured  thereby. "  The  trust  deed  above  referred  to 
is  the  trust  deed  in  which  Helen  Doherstein  is  named  trustee.  The 
exception  to  the  report  of  the  master  as  to  this  trust  deed  was  also 
sustained  and  the  court  in  its  decree  found: 

"The  Court  further  finds  that  on  February  1,  1925,  the 
principal  defendant,  John  Kudla,  and  his  v/ife,  Rozalia  Kudla, 
oodefendant,  executed  a  Trust  Deed  to  Helen  Doherstein,  who  was 
the  wife  of  loithony  Doherstein,  John  Kudla'.  attorney  before  the 
Industrial  Commission,  as  security  for  the  payment  of  Hine 
Thousand  ($9,000)  ^ollara,  recorded  at  TTrtlMMtt  l»o.  9167127, 
Book  18016,  Page  333,  in  the  office  of  the  Recorder  of  Deeds  of 
Cook  County,  Illinois,  but  the  Court  finds  i,hit  there  was  no 
consideration  for  said  trust  deed  and  it  was  made  and  recorded 
as  a  part  of  the  Echeme  of  the  principal  defemaamtf  Jchn  Eudlr, 
'  and  his  wife  Rozalia  Kudla,  to  avoid  paying  the  compensation  to 
Michael  Ciorski,  and  aald  fcxmtt  de,  d  is  hereby  eat  eside  and 
cancelled  as  fraudulent,  and  as  having  been  made  for  no  consid- 
eration, and  it  hereby  removed  ae  a  cloud  frcaa  the  title  of  the 
real  estate  described  herein  as  [description  of  premises]  said 
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Kelen  Doherstein  haying  defaulted  after  "being  personally  serred 
with  summons  herein*  and  there  not  having  "been  any  consid^rption 
proved  herein  for  said  trust  deed,  and  said  trust  deed  is  herehy 
cancelled  and  set  aside  and  held  for  naught." 

At  to  the  property  at  2459  South  Whipple  street ,  the  decree 

found  that  "John  A.udla  paid  for  this  property  and  was  the  real  owner 

thereof,"  hut  that  its  conveyance  hy  Kudla  and  his  wife,  Rosalia,  to 

the  Lolkos,  and  "by  chem  in  turn  to  Adam  and  Valeria  Smalarz,  was  not 

fraudulent  and  that  the  deed  to  the  latter  should  not  he  set  aside. 

The  decree  found  that  plaintiffs  waived  any  interest  they  might 

have  had  in  the  20  shares  of  stock  of  the  Marshall  Square  State  Bank 

and  as  to  the  Pulaski  Goal  Company  stock  found  "that  the  50  shares 

of  stock  of  the  Pulaski  Coal  Company  were  sold  and  transferred  to 

aaid  company*  That  said  transfer  and  sale  was  in  good  faith  and 

for  a  valuahle  consideration  and  that  the  stock  cannot  he  applied 

to  the  payment  of  the  judgments. I  Uo  cross  appeal  having  heen  taken 

hy  plaintiffs  from  the  findings  of  the  decree  as  to  the  hippie 

stock, 
street  property,  the  hank  stock  or  the  coal  company^  euch  findings 

cannot  he  questioned  on  this  appeal* 

As  to  the  improved  real  estate  at  3848-50  South  Kedzie 

avenue  (also  known  as  lot  9)  the  decree  found  "that  on  May  15,  1929, 

Rosalia  Kudla,  codefendant  wife  of  John  Kudla,  principal  defendant, 

took  title  hy  warranty  deed  from  William  witwicki  and  wife  to  the 

*  *  *  real  estate  located  at  3848-50  South  Kedzie  avenue,  Chicago, 
111.,  hut  that  the  consideration  for  said  conveyance  was  paid  hy 
John  Kudla,  and  it  equitahly  was  owned  hy  him,  and  that  said 
property  is  suhjeet  to  a  lien  for  the  collection  of  said  judgments 

of  this  ereditor,  Michael  3orski,  as  alleged  in  the  Bill  of  Complaint. 

#  *  *  And  that  Court  finds  that  the  transaction  was  had  in  the  office 
of  attorney  Anthony  Doherstein,  who  represented  John  Kudla  hefose 

the  Industrial  Commission  Aroitrator  oefore  the  first  award  was 

„  „h«ct  Bnrilis  Kudla  and  John  Kudla 
entered,  and  that  he  was  representing  Rozalia  ^aw  w 
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when  title  was  placed  In  the  name  of  Rosalia  Kudla  instead  of 
John  Kudla,  the  real  cianer;  and  that  it  was  a  ruse  to  prevent  the 
lien  of  the  award  and  the  judgment;  that  would  he  finally  entered 
thereon  in  the  appeal  of  John  Kudla  then  pending  in  the  oupreme 
court  from  attaching  as  a  lien  to  the  title  of  aaid  real  estate; 
and  the  Court  finds  that  said  property  is  liable  for  the  payment 
of  the  two  Judgments  sought  to  be  collected  herein  for  the  com- 
plainants, and  should  he  sold  and  the  proceeds  thereof  applied 
to  the  payment  of  said  judgments,  and  the  amounts  due  the  complain- 
ant s,  as  found  in  this  Beoroe." 

As  to  the  property  3856-68  South  Keazie  avenue  (also  known 
as  lots  10  and  11)  the  decree  found  ''that  on  Uovember  23,  1925, 
Rosalia  Kudla,  oodefendant,  wife  of  John  Kudla,  principal  defendant, 
took  title  by  warranty  deed  from  Walter  "^aishwell  and  wife,  Mary 
Waishwellp  to  the  f  ollowine  real  estate,  hut  the  consideration  was 
paid  by  John  Kudla,  for  said  conveyance  and  said  property  -was 
equitably  owned  by  himi  and  there  is  no  credible  proof  in  the  record 
that  Rosalia  Kudla  over  paid  for  said  property  or  ever  had  sufficient 
money  of  her  own  to  pay  for  said  conveyance ,  and  that  said  property 
is  subject  to  the  two  judgments  of  Michael  Gorski  sought  to  be 
collected  in  this  Creditor's  Bill  proceeding,  and  that  taking  title 
in  the  name  of  Rosalia  Kudla,  was  merely  a  ruee  on  the  part  of  John 
Kudla,  and  his  wife,  Rozalia  Kudla ,  to  avoid  payment  of  the  award, 
certified  copy  of  which  had  been  filed  with  the  Recorder  of  .Deeds  on 
August  14,  1924 9   prior  to  said  transaction*  said  property  being 
described  as  follows  and  located  at  3856-58  South  Kedsie  Avenue, 
on  the  oomcr  of  Kedsle  and  39th  Street,  on  which  the  filling 
station  operated  by  codefendants  John  Tracey  and  Henry  Traeey, 
operating  ae  Tracey  Bros.,  is  situated:  [description  follows]. 
And  the  Court  fimde  that  said  property  is  held  in  the  name  of 
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Bozalia  Kudla  subject  to  the  two  Judgments  of  Michael  Gorski  sought 
to  he  collected  in  this  proceeding,  and  that  the  said  real  estate 
should  he  sold  and  the  proceeds  of  sale  applied  to  the  payment  of 
the  two  Judgments  and  the  amounts  due  under  this  ueoree,  end  that 
until  such  sale  and  application  is  had,  the  Court  reserres  the  right 
to  pass  upon  any  application  for  the  appointment  of  a  Receiver  to 
take  charge  of  said  property,  collect  the  income  and  manage  the  sane.* 

As  to  the  coffee  shop  or  salooa  at  3401  W»  38th  street, 
the  decree  found  "that  the  coffee  shop  or  saloon  at  3401  West 
Thirty-eight  street  described  in  the  Dill  of  complaint,  was  the 
property  of  John  Kudla  and  was  his  chief  source  of  income,  and 
that  he  was  at  all  times  the  owner  thereof,  and  operated  said. 
saloon  or  coffee  shop.  The  Court  further  finds  that  all  the 
personal  property  in  said  saloon,  and  the  business  itself  were 
still  owned  and  operated  by  John  Kudla,  Judgment  debtor  and 
principal  defendant t  herein,  up  to  the  time  of  his  death  on  March 
13,  1934 {  that  said  saloon  and  coffee  shop  was  oisned  and  operated 
by  John  Kudla  in  his  own  name  since  its  purchase,  and  more  particu- 
larly since  1913,  and  that  it  has  never  at  any  time  been  owned  by 
Hozalia  Kudla J  that  said  saloon  and  coffee  shop  was  the  sole  source 
of  income  of  John  Kudla  and  Rosalia  Kudla,  except  such  income  a3 
was  derived  from  the  real  estate,  stock,  etc.,  owned  by  said  John 
Kudla j  and  the  court  hereby  orders  that  the  said  coffee  shop  or 
saloon  and  its  fixtures,  furniture  and  furnishings  and  the  business 
itself  be  sold  as  hereinafter  provided  and  the  proceeds  applied  to 
the  payment  of  the  two  Judgments  and  all  sums  due  complainants 

under  this  decree •" 

Defendant  contends  "that  the  master  who  had  the  benefit  of 
observing  the  demeanor  of  the  witnesses  found  oorreotly  that  the 
bill  should  be  dismissed  for  want  of  equity*  ti»t  tlu.  M&£ft  of  the 
evidence  was  with  the  defendants  and  that  separately  from  that  the 
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plaintli'f  did  not  produce  sufficient  evidenee  to  sustain  the 
allegations  of  fraud  in  the  face  of  the  sworn  answer  of  the  defend- 
ant. The  defendant  further  contends  that  the  entry  of  a  decree 
against  John  Kudla  aft«r  his  death  without  making  his  heirs  parties 
defendant  invalidates  the  entire  decree.  Further ,  that  the  can- 
celling and  removing  of  the  $9,000  mortgage  as  a  lien  from  Lots  10 
and  11  without  having  "before  the  Court  the  owners  of  the  notes  or 
trust  deed  is  manifest  error." 

Plaintiffs1  theory,  as  stated  in  their  "brief,  is  as  follows* 

ti(l)  The  court  had  full  authority  to  either  affirm  or 
overrule  the  Master* s  report,  or  to  partially  affirm  and  partially 
overrule  as  was  done  in  this  case.  A  Master* s  report  is  only 
advisory. 

"(3)  Order  as  to  change  of  parties  is  within  the  discretion 
of  the  court  under  Section  152,  Par.  28,  Chapter  110.  (Saving 
Clause  as  to  Change  of  Parties.)  ffo  administratrix  had  been  appointed 
for  John  Kudla,  and  the  only  necessary  change,  the  personal  represen- 
tative of  Michael  Gorski,  complainant,  was  made. 

"(3)  The  court  did  net  bxx   in  cancelling  out  the  void  and 
fraudulent  mortgage  to  Helen  Doberstein  who  was  personally  served 
with  summons  and  a  rule  requiring  her  to  answer  in  five  days,  and 
Ignored  both.  The  trust  deed  recites  on  Its  face  that  it  was  given 
to  secure  only  one  mortgage  note  to  Helen  uober stein,  and  was  due 
in  five  years  from  its  date,  December  1,  1925.  There  is  no  renewal, 
release  or  transfer  of  said  trust  deed  and  no  extension  of  record. 
It  was  properly  cancelled.  *  *  *  There  are  not  any  outside  owners 
or  holders  of  record,  and  none  complaining  herein." 

We  agree  with  defendant's  statement  in  her  brief  that  "this 
case  turns  on  the  question  of  ownership  of  the  coffee  shop  at  3401 
...  38th  street"  because  the  record  discloses  that  this  coffee  shop 
was  the  sole  source  of  income  available  to  either  John  Kudla  or  his 
wife  Rosalie.  Kudla,  for  investment  in  the  real  estate  or  stocks 
heretofore  enumerated,  except  such  income  as  may  have  been  derived 
from  the  aforementioned  real  estate  and  stocks  after  their  acquisition. 

Although  the  proofs  of  both  sides  on  the  original  hearing 
before  the  master  were  closed  February  18,  1933,  long  prior  to  the 
death  of  John  Kudla  March  13,  1934,  he  did  not  testify  at  all  in 
this  proceeding.  The  Kudlas  were  married  in  1910.  The  testimony 
of  Hozalia  Kudla  that  she,  in  partnership  with  Michael  Gorski,  pur- 
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chased  the  oof fee  Bhop  in  question  in  191'  from  one  Felix  Janoe 
with  $950  of  her  own  money,  v/hich  she  had  "brought  with  her  from 
Massachusetts,  and  that  about  seven  months  later  she  disoolrr.d  her 
partnership  with  Gorskl  hy  paying  him  &250  for  his  interest,  is 
undisputed.  Janos  corroborated  BozaHa  Kudla's  testimony  as  to  her 
purchase  of  the  coffee  shop  from  him. 

while,  as  heretofore  stated,  the  findings  of  the  decree 
as  to  the  Whipple  street  property  and  the  stock  of  the  hank  and 
coal  company  are  not  subject  to  review  on  this  appeal,  the  evidenee 
hearing  upon  those  matters  may  he  properly  considered  hy  thie  court 
in  so  far  as  it  throws  light  on  the  main  issue  i*.s  to  the  oiraerahip 
of  the  coffee  shop  and  the  investments  involved  here,  -which  are 
traceable  to  the  income  drived  from  such  coffee  shop. 

Regardless  of  the  method  or  manner  of  the  original  acquisition 
of  the  coffee  shop  or  saloon  or  of  «vho  wac  its  original  purchaser, 
the  documentary  evidence  in  the  record  3hows,  in  our  opinion,  con- 
clusively that  John  Kudla  was  the  owner  of  the  business,  at  least 
since  1917. 

December  17,  1917,  John  Kudla,  to  secure  hie  indehtedness 
of  t-lfOOOt  executed  and  delivered  to  The  Bartholomae  &  Roesing  Brewing 
&  Malting  Company  his  chattel  mortgage  (recorded  August  25,  1918) 
covering  the  following  goods  and  chattels:   M16'  liar,  16'  "back  harp 
16*  mirror  &.   frame,  16'  iron  f'ootrail,  4'  cigar  case,  4'  bottle  case, 
3'  x  4'  wine  hox,  21'  window  screens,  10'  vestibule,  4  tap  "beer  pump 
outiit  with  all  bar  &  lee  hox  plumbing  &  conn  actions  complete  with  1 
ice  hox,  water  faucet  complete,  14'  10"  Zinc  workboard,  30"  cooler, 
12'  skid,  lQ/l  "basement,  6  stools,  30  chairs,  2  square  tahles,  2 
round  tahles,  jf20  Volcano  Stove  with  boiler  and  all  other  personal 
property  of  said  mortgagor  (except  household  goods,  wearing  apparel 
and  mechanic's  tools),  including  saloon  or  restaurant  furniture, 
fixtures  and  glassware  and  the  stock  of  wines,  liquors,  cordials 
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and  cigars*  which  now  is  or  hereafter,  until  the  indebtedness 
hereinafter  mentioned  shall  he  fully  paid,  may  he  in  and  about  the 
premises  known  ae  number  3401  '/.  38th  street,  and  also  the  leasehold 
interest  of  said  mortgagor  nav/  held  or  hereafter  acquired  by  him  in 
and  to  the  premises  in  or  aoout  which  the  above  described  goods  and 
chattels  now  are." 

Certificates  of  Ltock  of  Bu  .'\ilaski  Coal  Company  were  issued 
as  fully  paid  to  John  Kudla  as  follows:  10  chares  October  4,  1918* 
20  shares  July  16,  1919,  and  20  thareo  September  19,  1919*  The  50 
shares  represented  by  the*;©  three  certificates  were  ;;ssi^ned  on  the 
hack  thereof  by  Kudla  to  the  Pulaski  Coal  Company  Jxrae  12,  1923 . 

The  ledger  sheets  covering  the  shocking  account  of  John  Kudla 
in  the  Marshall  Square  estate  Sank  were  reeelTed  in  eridenee.  An 
approximation  of  his  total  deposits  and  checks  drawn  against  this 
account  is  as  follows  for  the  periods  indicated: 


"gates  "heeks 

May  11,  1920  to  Dec.  30,  1920  $12,967,75 

Jan.  3„  1921  to  Dec  19,  1921  17,792.49 

Jan.  3,  1922  to  Dec.  29,  1922  18,011.03 

Jan.  3,  1923  to  Deo.  27,  1923  30,405*06 

Jan.  2,  1924  to  Dec.  22,  1924  29,124.51 

Jan.  5,  1925  to  Deo.  31,  1925  23,936.73 

Jan.  4,  1926  to  Dec.  22,  1926  2,955*24 

Jan.  3,  1927  -to  Dec.  22,  1927  3,145.01 

Jan.  4,  1923  to  Dec.  31,  1928  4,801.95 

Jan.  5„  1929  to  Apr.  21,  1930  1,101.86 


Deposits. 

#13,114*22 

18.887.87 

17,974*40 

29,470.78 

29,138*33 

>  ,115.77 

2,768*55 

3,162.18 

4,859*04 

969*30." 


The  ledger  sheet  from  the  records  of  the  same  bank  shows  the 
following  deposits  and  .vitlidr awaits  from  ths  sarings  account  of 
John  Kudla: 


•Date 


wl thdrawals 


May  3,  1920 

July  1,  1920  Interest 

July  2, 

July  20, 

July  29, 

Sep.  16, 

Gep.  21, 

Oct.  21, 

Interest  to  Jusa.  I, 

1921 
A.pr*4, 
Apr. 4, 


£1000.00 

1000.00 
8485.00 


800.00 


Deposits 

Balance 

'4   400.55 

$  400.55 

2.00 

402.55 

7597.45 

8000.00 

1000.00 

9000.00 

8000.00 

1500.00 

95C 

8500 *0O 

5.00 

.07 

5.07 

800.00 

805 .07 

5.07." 

- 


•  . 

( 

.'. 

, 

, 

. 

. 

c 

•    ■         ., 

!         - 

J 


1            . 

L 

< 

t  '       ■  ■ 

< 
< 

r 

■ 
i 

i&lbijS. 

« 


. 


I 


. 

. 

.    :r, 


> 


— 11-* 

It  is  conceded  that  the  &8»495  shown  above  to  hare  been 
withdrawn  from  this  savings  account  October  21 »  1920,  was  used  to 
make  the  cash  payment  on  the  purchase  price  of  the  Whipple  street 
property,  which  was  conveyed  to  John  Kudla  and  Rosalia  Kudla  as 
joint  tenants* 

Although  when  it  was  purchased  November  23,  1925,  title 
to  the  property  at  3856-58  South  Kedzie  avenue  was  taken  in  the 
name  of  Rozalia  Kudla  alone,  upon  its  lease  to  one  Harrison  for  a 
gasoline  filling  station  September  14,  1929,  said  lease  was  exe- 
cuted by  both  John  and  Kozalia  iCudla. 

August  13,  1931,  *hen  the  Fnillips  Petroleum  Company  con- 
tracted for  a  sublease  of  the  last  above  mentioned  premised  from 
one  Tracey, the  owner's  consent  was  indicated  thereon  as  follows  I 

"As  the  owner  of  the  fee  title  to  the  premises  described 

in  the  within  lease,  I  hereby  concent  to  the  same  and  agree  to 
all  of  the  terms  and  conditions  thereof* 

John  Kudla." 

The  master  improperly  excluded  a  certified  copy  of  a  criminal 
inforaation  filed  in  the  United  btates  District  Court  charging  John 
ixudla,  -r&nkie  J*  Kudla  and  Rose  Kudla  with  violation  of  the  National 
Prohibition  act  April  20,  1932,  in  and  about  the  "saloon"  at  3401  W. 
38th  street,"  as  well  as  a  certified  copy  of  the  sentence  and  judgment 
of  the  court  that  John  Kuril?  pay  a  fine  of  $150»  that  ff rankle  J*  Kudla 
pay  a  fine  of  I 50  and  that  Rosalia  Kudla  pay  a  fine  of  $1   upon  the 
defendant's  plea  of  nolo,  contendere*    This  evidence  was  competent  at 
it  tended  to  show  John  Kudla* s  interest  in  the  saloon  business  on  said 
premises* 

Pages  were  introducsd  in  evidence  from  the  summer  and 
November  editions  of  tho  general  and  classified  Chicrro  Telephone 
directories  for  the  yearsl£31  and  1932,  which  carried  the  following: 
"KUDLA  Jno  coffee  shop  3401  f  38th  St.  LAFayette  4691. » 

Documentary  e  vidence  in  the  record  shows  that  John  Kudla 
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applied  for  and  received  upon  his  payment  of  $150  a  retail  beverage 
dealer's  license  for  the  premises  at  3401  ■*.  38th  street,  for  the 
last  half  of  the  year  1933.   There  is  also  in  the  record  a  receipt 
of  January  2,  1934,  by  the  City  Collector  of  the  City  of  Chicago 
to  John  Kudla  for  $250  "same  being  a  deposit  paid  in  advance  in 
connection  with  an  application  for  a  retail  liquor  dealer* ■  license 
for  the  premises"  at  3401  v.  38th  street. 

It  was  not  until  after  John  Kudla' s  death  March  13 ,  1934 p 
that  his  wife  made  an  application  to  the  city  collector  for  the 
issuance  of  "a  oity  retailer* a  license  for  the  sale  of  alcholic 
liquor"  to  her  for  the  term  ending  June  30,  1934,  in  which  application 
she  certified  to  the  following  facts t 

*1«  Applicant's  full  name  -  Rose  Kudla,  3401  ;.  38th  3t» 

2.  Location  of  place  of  business  tor  which  license  is 
sought  -  3401  v,.  38th  Street,  Chicago,  Illinois,  2  story  building 
store  front  first  &  second  floor  occupied  by  applicant. 

3.  ^tate  principal  kind  of  business  -  Retail  liquor 

4.  Late  on  which  foregoing  business  was  begun  at  this 
location  -  October  10,  1914* 

5.  late  on  v.hich  applicant  began  m  elling  alcoholic  liquor 
at  this  location  -  December  15,  1933 •" 

Either  from  his  own  knowledge  of  the  facts  or  from  information 
which  it  is  reasonable  to  infer  he  received  from  Rozalia  Kudla,  the 
investigating  officer  in  his  report  attached  to  her  application  for 
the  license  stated  "This  business  was  conducted  by  applicant's  bus- 
band,  *ho  is  now  deceased •" 

The  above  documentary  evidence  demonstrates  beyond  c.oubt 
that  John  Kudla  until  the  time  of  his  ueath  wat  the  owner  »t  least 
since  1917  of  the  saloon  or  coffee  shop  which  was  the  sole  source  of 
the  income  that  went  into  the  various  investments  of  the  Kudlas. 
Rozalia  Kudla  in  a  feeble  attempt  to  meet  this  incontrovertible 
proof  of  her  husband's  ownership  of  the  coffee  shop  simply  stateo 
that  she  did  not  have  time  to  take  care  ol  the  banking  mH  of  that 
business  and  that  it  was  more  convenient  fox  her  to  run  the  coffee 
shop  in  her  husband's  name.  Both  the  allegations  of  her  sworn 
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answer  and  her  testimony  before  the  master  are  refuted  by  her  sworn 
answers  in  her  application  for  the  retailer's  liquor  license  wherein 
she  stated  that,  while  liquor  was  sold  at  retail  upon  the  premises 
at  3801  w~.  38th  utreet  since  October  10,  1914,  she,  herself  did  not 
begin  selling  liquor  there  until  December  15,  1933,  shortly  prior 
to  her  husband* s  death. 

It  is  urged  that  since  the  bill  of  complaint  charging  that 
John  Kudla  owned  the  coffee  shop  required  an  answer  under  oath,  and 
since  Bozalia  Kudla* £  sworn  answer  denied  that  John  Kudla  was  the 
owner  thereof,  it  was  incumbent  upon  plaintiffs  to  overcome  such 
answer  by  the  evidence  of  two  witnesses  or  of  one  witness  and  cir- 
cumstances equal  to  that  of  another!  and  that  since  only  documentary 
evidence  was  offered  in  support  of  the  claim  of  ownership  of  John 
Kudla,  Rozalia  Kudla* s  sworn  answer  must  prevail.  It  is  sufficient 
answer  to  this  contention  to  state  that,  in  addition  to  the  documen- 
tary evidence,  three  witnesses,  Smalarz,  rforzut  and  Czonstka  testi- 
fied, in  effect,  that  John  Kudla  operated  the  coffee  shop  in  question* 
idle  the  testimony  of  these  witnesses  may  not  have  furnished  the  best 
evidence  of  Kudla* ■  ownership  of  the  coffee  shop  it  ie  in  the  record, 
and  coupled  vith  the  convincing  documentary  evidence  heretofore  set 
forth  it  is,  we  think,  more  than  ample  to  meet  the  requirements  of 
the  rule  relied  upon  by  defendant  in  her  instant  contention* 

The  record  is  replete  with  other  evidence  of  the  intent 
and  design  of  John  Kudla  and  Rozalia  Kudla  to  wrongfully  prevent 
and  defeat  the  collection  of  Gorski's  award  and  judgsents,  but 
we  think  sufficient  has  been  shown. 

We  are  of  the  opinion  that  the  improved  real  estate  at 
3848-50  South  Kedzie  avenue  and  at  3856-58  South  Kedzie  avenue, 
title  to  which  was  taken  in  the  name  of  Hozalia  Kudla,  but  which 
was  purchased  with  income  from  the  coffee  shop  at  3401  ,.  38th 
street,  of  which  John  Kudla  was  the  owner,  was  properly  held  to 
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be  subject  to  the  lien  of  the  judgments  "based  on  (Jorski's  com- 
pensation award  and  that  the  chancellor  properly  ordered  and 
directed  that  such  premises,  as  well  as  "the  coffee  shop  or  saloon 
and  its  fixtures,  furniture  and  furnishings  and  the  business  itself," 
should  be  sold  and  the  proceeds  applied  to  the  payment  of  the  two 
judgments. 

As  to  the  finding  of  the  decree  that  the  trust  deed  from 
John  Kudla  and  his  wife,  Rozalia  Kudla,  to  Helen  Dober stein,  as  trustee, 
was  executed  without  consideration  and  m   part  of  the  scheme  of  tie 
Kualas  "to  avoid  paying  compensation  to  Michael  Gorski,"  we  think  that 
the  chancellor  was  clearly  in  error.   vhen  the  property  at  3856-58 
Kedzie  was  purchased  from  Waishwell  in  the  name  of  Rozalia  Kudla  on 
ifevember  23,  1925,  for  £14,000,  $5,000  was  paid  ia  cash  and  the 
balance  of  $9,000  by  the  execution  of  a  purchase  money  mortgage  in 
that  amount  secured  by  the  trust  deed  to  Helen  JDoberstein.  There 
is  not  a  scintilla  of  evidence  in  the  record  that  Helen  Doberstein 
ever  had  any  interest  in  this  $9,000  mortgage  indebtedness  except 
as  trustee,  but  the  record  does  show  that  ft'aishwell,  from  whom  this 
property  was  purchased,  took  back  this  mortgage  as  part  payment  of 
the  purchase  price  and  later  sold  it  to  one  Kybinski  for  $9 ,000. 
The  trust  deed  to  Helen  Doberstein  securing  the  $9,000  indebtedness 
against  the  property  is  a  valid  lien  upon  same  and  John  Kudla  and 
Rozalia  Kudla  never  at  any  time  had  any  right,  title  or  interest  in 
or  to  the  said  trust  deed  or  the  principal  note  secured  thereby* 
That  portion  of  the  deoree  setting  aside  and  cancelling  this  trust 
deed  and  removing  it  "as  a  cloud  from  the  title"  to  the  property 
in  question  must,  therefore,  be  reversed. 

It  is  also  urged  that  since  John  Kudla  died  March  13,  1934, 
more  than  two  years  before  the  decree  was  entered,  his  heirs  became 
necessary  parties  and  that  since  they  were  not  impleaded  the  deoree 
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is  erroneouB.  It  is  readily  apimrent  that  the  question  raised  "by 
this  contention  does  not  involve  any  interest  of  Rosalia  Kudla 
and  that  the  matter  complained  of  did  not  injuriously  affect 
any  of  her  rights. 

le  reserved  to  hearing  plaintiffs'  motion  filed  Octoher  21, 
1935,  "for  leave  to  amend  the  pleadings  and  deeree  entered  in  the 
Circuit  court  from  rfhich  this  appeal  is  prosecuted,  instanter  on 
their  face,  to  oorreot  the  legal  description  of  the  premises  at 
3848-3850  wouth  Kedzie  avenue,  one  of  the  properties  held  liable  for 
the  collection  oi  the  judgments  on  .vhiGh  said  decree  is  "based,  and 
ordered  sold  to  satisfy  the  sums  round  due  in  said  decree,  "by  in- 
serting oefore  the  words  'Lot  -dine*  wherever  they  appear,  the  words 
♦Lots  Seven  (7),  Sight  (3).f"  This  motion  will  necessarily  have 
to  be  denied  at  this  time  "because  we  Lave  no  way  of  knowing  that 
the  proposed  amendment  merely  involves  a  mistake  in  the  legal 
description.  If  that  is  all  it  does  involve  it  may  be  properly 
presented  to  the  trial  court. 

I'or  the  reasons:  stated  herein  the  decree  of  the  circuit 
court  is  affirmed  except  ae  to  that  portion  of  it  which  orders 
the  cancellation  of  the  trust  deed  on  the  premises  at  3856-58 
Couth  Kedzie  avenue,  executed  by  John  and  Rozalia  Kudla  to  Helen 
Doherstein  and  the  removal  of  same  as  a  cloud  on  the  title  to  that 
property.  In  so  far  as  the  decree  pertains  to  this  trust  deed  »r 
rights  accruing  under  same,  it  is  reversed* 

AFFIRMSD  Iff  PART  AHD  REVERSED  IE  PART. 

Priend  and  Scanlan,  JJ»»  concur* 
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BERHICE  MOTTZ, 

Appellee  , 


APPEAL  EBOM  CIRCUIT  COURT 


PAUL  MOTTZ,  )      *  G0QK  M™** 

Appellant.      )      _.  _ 

287I.A.  6187 

MR.  JUSTICE  MEED  DELIVERED  THE  OPISTIOff  OF  THE  COURT* 

Bernice  Mottz  filed  an  action  for  separate  maintenance 
against  her  husband,  Paul  Motta,  charging  cruelty  in  June.  1931, 
August p  1931,  March,  1932  and  Hoyemher,  1933,  and  desertion  in 
fforemher,  1933.  Defendant  filed  a  cross  bill  for  divorce, 
charging  desertion.  The  court  found  the  issues  in  favor  of 
plaintiff,  entered  a  decree  of  separate  maintenance,  specifically- 
finding  that  defendant  had  "been  guilty  of  extreme  and  repeated 
cruelty  in  the  month  of  June.  1931,  August,  1931,  March,  1932 
and  October,  1933,  and  also  finding  that  defendant  had  willfully 
deserted  and  abandoned  plaintiff  without  any  reasonable  or  Just 
cause  therefor  in  the  month  of  ITovemher,  1933.  Defendant  »s 
cross  "bill  was  dismissed  for  want  of  equity,  and  this  appeal 
followed. 

The  parties  were  married  July  27,  1918.  Paul  Mottss  is 
and  has  been  an  employee  of  the  Illinois  Central  Railroad  Company 
since  prior  to  the  marriage.  His  place  of  "business  is  located  at 
208  South  LaEalle  street,  Chicago.  Prior  to  the  marriage  plain- 
tiff was  engaged  in  the  business  of  dressmaking,  and  she  con- 
tinued in  this  enterprise  after  the  marriage  of  the  parties. 
Her  earnings  at  one  time  varied  from  #150  to $200  a  month  and 
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were  deposited  la  a  joint  "bank  account  and  used  for  payment  of 
family  expenses  and  applied  on  the  purchase  of  some  vacant 
property  by  the  parties.  Following  their  marriage,  Mr.  and  Mrs. 
Mottz  resided  with  plaintiffs  mother  for  about  a  year  and  there- 
after occupied  several  apartments  of  their  own  on  the  south  side 
of  Chicago*  near  defendants  place  of  busineEs.  In  1926  plaintiff, 
together  with  defendant's  sister,  opened  a  dressmaking  shop  at  50th 
street  and  Harper  avenue  in  Chicago*  Two  years  later  plaintiff 
sold  her  interest  in  the  business  to  defendant's  sister ,  and  in  the 
spring  of  1929  the  parties  moved  to  Bloomingdale,  Illinois,  near 
Elmhurst.  In  May,  1931,  they  moved  from  Bloomingdale  into  a 
seven  room  house  in  5Hmhurst,  where  they  occupied  six  rooms  and 
undertook  to  care  for  the  father  of  the  owner  of  the  house,  whe 
occupied  the  other  room.  In  consideration  of  this  service  Mottz 
paid  only  a  nominal  rental  of  $10  per  month.  In  July  or  August 
Of  1931  the  parties  looked  at  some  apartments  on  the  south  side 
of  Chicago.  There  is  some  dispute  as  to  the  date,  defendant 
contending  that  this  took  place  in  September,  1931,  and  plaintiff 
fixing  the  time  as  193S.  Tn   the  meantime  defendant  took  a  room 
at  the  Carolan  hotel,  which  he  left  June  1,  1932,  took  a  room  in 
a  private  home  until  the  first  of  January,  1933,  when  he  moved  to 
the  Versailles  hotel,  where  he  continued  to  reside  at  the  time  of 
the  trial.  Between  October,  1931,  and  the  apring  of  1932,  the 
parties  visited  each  other,  defendant  spending  some  of  hie  week-ends 
at  Elmhurst,  and  plaintiff  coming  to  stay  with  defendant  occasionally 
during  the  week  at  the  Carolan  hotel.  It  is  evident  that  between 
1931  and  the  final  separation  of  the  parties  in  November,  1933» 
defendant  sought  to  persuade  plaintiff  to  give  up  the  home  in 
Elmhurst  and  the  business  of  dressmaking  and  come  to  live  with  bim 
on  the  south  side  in  Chicago,  near  his  place  of  business,  and  that 
most  of  the  difficulties  between  the  parties  arose  out  of  the  apparent 
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unwillingness  of  plaintiff  to  gire  up  her  "business  as  a  dressmaker 
and  the  home  in  Elmhurst  and  make  her  domicile  with  defendant  in 
Chicago* 

The  first  act  of  cruelty  charged  is  alleged  to  have  occurred 
in  June,  1931.  Mrs.  Mottz  testified  that  her  husband  became  angered 
while  they  were  riding  along  in  an  automobile  and  swerved  the  oar 
toward  the  ditch?  that  when  she  turned  off  the  ignition  he  knocked 
her  arm  and  bruised  it.  Mottz  denied  this  incident,  and  there  was 
no  corroborating  evidence.  It  is  highly  improbable  that  Mottz  in- 
tended to  run  the  car  into  a  ^itch*  and  the  legal  presumption  would 
be  against  his  doing  any  act  which  would  equally  endanger  his  own 
life.  Certainly  there  is  no  indication  from  the  evidence  that  he 
intended  to  commit  an  act  of  cruelty  against  plaintiff. 

The  second  indicent  charged  is  alleged  to  have  occurred  in 
August*  1931.  Mrs.  Mottz  states  that  her  husband  kept  her  awake 
until  early  in  the  morning*  took  her  belongings  and  threw  then  all 
over  the  house,  and  put  her  out,  and  that  the  next  day  she  went  to 
Iheaton  and  instituted  suit  fer  divorce |  that  she  went  back  to 
the  house  the  afternoon  the  bill  was  filed  and  stayed  there  over 
night o  On  the  evening  that  summons  was  served  upon  defendant 
Mrs.  Mottz  still  continued  to  live  with  her  husband  as  his  wife. 
The  acts  complained  of  on  this  occasion  would  not  constitute 
cruelty  under  the  authorities  in  this  state* 

The  third  act  of  cruelty  is  alleged  to  hare  occurred  in 
March,  1932.  Mrs.  Mottz  had  continued  to  operate  her  dressmaking 

establishment  in  Park  Ridge,  notwithstanding  the  repeated  requests 

him 
of  her  husband  that  she  join/in  his  domicile  on  the  south  side  of 

Chicago*  On  this  occasion  Mottz,  evidently  angered  by  these  circum- 
stances, wrecked  her  dressmaking  shop  in  Park  Ridge*  Mrs.  Mottz 
testified  to  no  injury  to  herself,  and  certainly  there  was  no  proof 
of  any  intention  on  his  part  to  inflict  "bodily  injury  upon  her. 
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The  last  charge  of  cruelty  is  fixed  as  October,  1933»  It 

is  at  variance  with  the  allegation  in  the  bill,  which  fixes  the 
time  as  TTovember,  1933*  On  that  occasions  according  to  the  testi- 
mony of  l!rs.  Mottz,  her  husband  came  to  a  party  in  her  apartment 
at  Park  flidge,  after  haying  told  her  that  he  would  not  he  able  to 
be  present,  and  forcibly  ejected  one  Hawkins  from  the  apartment. 
Mrs.  Mottz  and  Mrs.  Hawkins  tried  to  interfere,  and  were  pushed 
aside.  If  Mrs.  Mottz  was  injured  as  she  stated,  it  was  incidental 
to  the  scuffle,  but  there  is  no  indication  that  her  husband  will- 
fully inflicted  any  injury  on  hex,  and  -Irs.  Hawkins,  who  was  present 
and  testified  at  the  trial,  did  not  testify  that  Mottz  inflioted 
any  injuries  on  his  wife. 

All  the  foregoing  incidents  occurred  after  the  parties  began 
to  liTe  separate  and  apart  from  e  oh  other,  and  none  of  these  charges 
is  urged  as  the  cause  for  the  separation.  Substantially  all  the  aots 
of  cruelty  charged  and  found  by  the  court  to  hare  been  extreme  and 
repeated,  grew  out  of  altercations  between  the  parties  resulting 
from  plaintiff '3  refusal  to  give  up  the  ilmhurst  home  and  dressmaking 
establishment  and  lire  vjith  defendant.  Voluminous  testimony  was 
adduced  at  the  hearing  tending  to  prove  plaintiff ♦s  charges  of 
cruelty  on  the  one  hand  and  defendant's  denial  thereof,  but  the 
burden  of  every  complaint  is  lodged  in  the  fact  that  2£rs.  Mottz 
refused  to  adopt  the  domicile  of  her  husband  and  accede  to  his 
wishes  that  they  live  at  a  place  on  the  south  side  in  Chicago 
which  would  be  more  accessible  to  his  place  of  business.  Although 
condonation  was  not  pleaded  by  defendant*  it  is  conceded  by  plain- 
tiff that  "from  the  time  defendant  moved  to  the  Versailles  hotel 
January  1,  1933,  the  plaintiff  frequently  spent  the  ni^ht  with 
defendant  at  his  room,"  and  the  evidence  indicates  that  notwithstand- 
ing the  charges  of  cruelty  made  by  Mrs.  liottz  the  parties  were  on 
friendly  terms  until  their  final  separation  in  Hovember,  1933. 
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Apparently  their  only  differences     were  "based  upon  and  grew  out 
Of  Mrs.  Xfctfc*!  persistence  in  residing  separately  and  rox' using 
to  make  her  domicile  with  Mr.  Motta.     The  rule  is  well   settled 
that    the   statute  governing  separate   .jaintsnanee,  "being  ia  deroga^-on 
of   the  common  law,  must  b,:    strictly  construed   Cohort  v.  ,  Jaort,  26o 
111.  App.  133 J     MBMttl  T.   T/aaann,   236  111.   App.   5C5)   aid    that  a 
complainant  who  seeks   to  "be  maintained   separate  and  apurt  from  her 
hushand  must   show  not   only  that  she  has  good  tmttf  for  living  sepa- 
rate and  apart  hut   that  she  does  bo  without  any  fault  on  her  part. 
( Seeker  v.  Decker,   279   111.   300.)        The   circumstanced   of   this  case 
do  not  indicate   that  Mrs.  Motta  lived  separate  and  apart  from  her 
husband  because   of  any  acts   of  cruelty  committed  oy  him,  hut  he- 
cause  she  chose   to  do  bo. 

It  is   the  estahlished  rule  of  law  in   this  state   that  the 
family  domicile  ia   that  of  the  hu3oa;id.      (Davis  v.  ^avis^  30  111. 
180.)     If  Mr.  Ifotta  desired   to  change  his  domicile,  and  actually 
moved   to  Chicago  as  is  indicated  by  the  undisputed  evidence,  Mra. 
Mctta   was  legally  charged  with  the   duty  of  following  him  to  his 
new  location.     (Hunter  v.  Hunter,  7  ill*  App.   253 ;     Ilouts  v.  Hgttt s^ 
17  111.  App.  439.)     Having  refused  to  do  so,  without  justification, 
she   cannot  be   separately  maintained.      (Kennedy.,  v  .  Ac-ntedyj   37   Hi. 
2CO.)     Mr.  Mottz's  insistence   that  his  wife  move  to  Chicago   »;i3 
not  at  all  unreasonable.     He   sas  able   to  maintain  hex  in  a  domicile 
of  his   own  selection*     His  place   of  business   WW   located   in   the 
loop  in  Chicago.      ..hile    they  lived  in  -IlaUiurst  he  had   to  drive 
approximately  four  miles?   to   the  interurban  electric  and   then  proceed 
hy  rail   to   the  loop  and  from  there  to  his   office.     He  preferred  to 
live  on  the  south  side  in  Chicago,  where  transportation  facilities 
hrought  him  to  his  place  of  business  more  conveniently  and  in 
shorter  time.     Mrs.  Mottz's  refusal  to  accede   to  his  request* 
when  persisted  in  over  a  period  of  years,   constituted  desertion  on 
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her  part* 

We  hare  examined   the  record  in  this  case  carefully,   and 

hare   reached  the  conclusion  that  the  court  erred  in  decreeing 

separate  maintenance  in  plaintiff s  favor  and   should  have  awarded 

defendant  a  decree  for  divorce  on  ground  of  desertion*     Inasmuch 

as  the  entire  record   is  before  us,   and   the  cause  was  heard  hy 

the   court  without  a  jury,  it  will  he  unnecessary  to  remand   the 

cause   for  rehearing*     The  decree  of   the  circuit  court  is  reversed 

and   the  cause   remanded  with  directions   that  a  decree  he  entered 

in  favor  of  defendant   on  ground  of  I  esertion  in  accordance  with 

his  cross  hill  of  complaint. 

DECREE  OB"  THE  CIRCUIT  COURT  REVERSED  AHD  THE 
CAUSE  KEMABIED  WITH  DIE3CTIOI&   THAT  A  l&JCKSE 
BE  EHTEKED  IH  FAVQE  Off   DSjfcKBAIT  GB  THE   GKOUHD 
(E  iBSSEttTIOT. 


Sullivan,  P*  J*,  and  Soanlart*  J*»   concur* 
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ROSE   GIAMOLA, 

Appellee  , 


GREAT  HGRTHERIT  LIFE  IHSURAlfCE 
COMPAMY,   a  corporation,  impleaded 
with  GUARAHTEE   TRUST  MUTUAL 
BKBTiFIT  ASSOCIATION,   a 
corporation , 

Appellants* 


APPEAL  FROM  MUNICIPAL 
COUET  OF  CHICAGO. 

28  7I.A.  619* 


KR.  JUSTICE  FRIESD  EBUVBBED  THE  OPINIO*  OF  THE  COURT* 

i 
Rose  Giannola  Drought  a  fourth  class  contract  action  in 

the  municipal  court  involving  an  accident  insurance  policy  issued 
by  the  Great  Northern  Life  Insurance  Company  (hereinafter  called 
the  Great  northern)  and  sold  by  the  Guarantee  Trust  Mutual 
Benefit  Association  (hereinafter  referred  to  as  the  Guarantee 
Trust)  to  one  Maria  Passalini.   Plaintiff,  as  the  beneficiary 
named  in  the  policy,  had  originally  instituted  suit  against  the 
Guarantee  Trust  alone,  hut  subsequently  impleaded  the  Great 
Northern  "by  amending  her  statement  of  claim.  The  cause  wa3 
heard  "by  the  court  without  a  jury,  resulting  in  findings  and 
judgment  for  $500  against  hoth  defendants,  from  which  this 
appeal  is  prosecuted. 

It  appears  from  the  record  that  Guarantee  Trust  is  a 
mutual  benefit  association  organized  under  the  laws  of  this 
state  to  write  life  insurance.  Great  northern  is  a  life, 
accident  and  health  insurance  company,  organized  under  the 
laws  of  Wisconsin  and  licensed  to  do  business  in  Illinois,  with 
its  executire  offices  located  in  Chicago.  Under  an  arrangement 
between  these  two  companies.  Great  Northern  issued  accident 
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policies  to  Guarantee  Trust  ftr  its  member*,  which  were  to  remain 
in  foroe  so  long  as  the  premium  of  two  cents  a  week  was  paid  to 
it  in  advance  by  the  Guarantee  Trust,  and  so  long  as  the  insured 
remained  a  member  in  good  standing  of  the  Guarantee  Trust* 

In  September,  1933*  the  Guarantee  Trust  sought  to  inorease 
its  membership  and  as  part  of  the  campaign  made  arrangements  by 
which  an  application  for  membership  in  the  association  which 
provided  certain  life  insurance  benefits  and  the  payment  of  #3 
should  also  include  an  acoident  insurance  policy  issued  by  Great 
Northern.  September  27,  1933,  one  J.  V.  Griseto  solicited  plain- 
tiff for  the  sale  of  such  a  membership  and  presented  his  card 
showing  him  to  be  a  representative  of  Guarantee  Trust •  He  took 
the  application  of  Maria  Passalini,  plaintiff «s  mother ,  as  well 
as  that  of  plaintiff* s  husband,  for  membership  in  the  Guarantee 
Trust.  A  receipt,  printed  on  the  form  of  Guarantee  trust g  showing 
the  receipt  of  0$  by  the  Guarantee  Trust,  was  then  given  to  the 
insured,  who  at  the  time  paid  Griseto  $3*  The  faoe  of  the  receipt 
oontained  the  following*  "To  he  applied  as  a  membership  fee  to 
the  Guarantee  Trust  Mutual. H  It  appears  that  Griseto  sold  policies, 
not  only  to  plaintiff* e  mother  and  husband,  but  also  to  friends  of 
the  Giannola  family.  Three  of  the  parties  to  whom  these  policies 
were  sold  testified  at  the  hearing.  The  evidence  is  quite  voluminous. 
All  the  witnesses  stated  positively  that  Griseto  represented  to  them 
that  Cl  of  the  $3  paid  for  each  membership  in  the  Guarantee  Trust 
was  to  be  applied  toward  the  payment  of  premiums  for  one  year  in 
advance  on  the  Great  Horthern  accident  policies.  Griseto  denied 
these  representations  and  stated  that  he  told  plaintiff »s  mother 
and  the  other  applicants  as  well  that  only  fifty  cents  of  the  $3 
paid  with  eaoh  application  was  to  be  applied  to  the  Great  northern 
accident  policy  as  six  months  premium  in  advance.  So  far  as  the 
documentary  evidence  is  concerned,  there  is  nothing  in  the  receipt 
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from  which  it  could  "be  determined  how  the  $3  was  to  be  apportion 
"between  the  two  companies.  The  receipt  merely  eta  tee  that  the 
Guarantee  Trust  lias  received  $3  from  the  applicant  to  he  applied 
ac  a  membership  fee  and  that  no  liahillty  it'  assumed  by  the 
association  unless  the  application  is  accepted  and  the  certificate 
delivered  to  the  applicant  during  his  or  her  lifetime  and  while  in 
good  health.  There  is  a  notation  on  the  hack  of  the  replication 
stating  that  "the  membership  fee  is  |2.50  which  payment  keeps  the 
certificate  in  force  for  30  days  after  the  certificate  is  iesued ." 
It  is  argued  hy  appellants  that  the  applicant  should  have  understood 
from  this  notation  that  the  remaining  fifty  cents  would  he  applied 
on  the  accident  policy*  and  that  if  Griseto  told  her  that  $1  thereof 
constituted  the  premium  on  the  accident  policy  for  one  year  3he 
should  have  knovn  that  he  way  not  telling  the  truth.  The  application 
on  its  face  contains  a  list  of  various  personal  questions  which  were 
required  to  he  answered  hy  the  injured,  and  at  the  "bottom  thereof 
contained  a  line  for  the  insured's  signature.  Assuming  that  the 
applicant  took  notice  of  the  notation  on   the  reverse  side  of  the 
application  stating  that  the  membership  fee  of  $3*50  keeps  the 
certificate  in  Guarantee  Trust  in  force  for  thirty  days,  she  still 
could  not  have  ascertained  the  length  of  time  for  which  the  premium 
was  paid  on  the  accident  policy  without  consulting  th^  Great  Northern 
policy*   There  is  no  oth'r  documentary  evidence  of  which  the 
applicant  had  notice  which  would  have  contradicted  the  representation* 
attirbuted  to  Griseto  that  $1  of  the  $3  paid  was  to  be  applied  toward 
the  Great  northern  policy.   From  a  careful  examination  of  the  record 
we  are  convinced  that  there  is  abundant  evidence  to  sustain  the 
court* s  finding  that  Griseto  made  such  representations  M  the  various 
witnesses  testified  to,  notwithstanding  Griseto* I  denial  thereof. 
Moreover,  insurance  contracts  are  more  or  Iftftl  difficult  for  the 
average  layman  to  understand,  and  the  record  disclose,  that  plaintiff's 
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mother,  and  in  fact  all  the  witnesses  who  testified  in  this  ease 
to  whom  policies  were  sold,  \7ere  parties  of  meager  education* 
Some  of  them  did  not  read  or  write  :Jnglish  at  all,  and  the  others 
had  only  a  very   limited  knowledge  of  the  language  and  understood 
only  the  simplest  sentences  and  terms.  Under  the  circumstances, 
the  arrangement  between  these  two  insuranoe  companies  and  the 
rights  of  the  insured  under  "both  policies  Bhould  have  "been  care- 
fully explained.  This  was  apparently  not  done.  They  were  interested 
in  getting  the  limited  benefits  under  two  polioies,  one  the  life 
benefits  under  the  association  membership  in  Guar  ante©  Trus  t ,  and  the 
other  in  the  accident  insurance  features  ox  the  Great  Northern.  The 
$3  tshich  they  were  paying  was  to  be  apportioned  between  the  two  in- 
surance companies,  and  the  only  means  the  applicants  had  of  deter- 
mining how  that  was  to  be  apportioned  was  by  statements  and 
representations  made  by  Griseto.  The  oral  testimony  upon  this  point 
therefore  becomes  of  considerable  importance,  and  we  are  not  disposed 
to  disturb  the  court* s  findings  as  to  the  weight  of  that  evidence. 

The  amended  statement  of  claim  under  which  the  cause  was 
tried  alleged  that  Great  Northern  issued  its  policy  to  Maria  PasBalini 
September  27 §   1933,  and  that  it  was  to  remain  in  foree  as  long  as  the 
weekly  premium  of  two  cents  was  paid  in  advance  by  the  Guarantee  Trust 
and  acoepted  by  the  Great  Northern  and  as  long  as  the  insured  should 
be  a  member  in  good  standing  of  the  Guarantee  Trust)  that  insured 
paid  or  caused  to  be  paid  to  the  Guarantee  Trust  a  premium  of  #1  for 
fifty  weeks  of  insurance  under  the  accident  policy,  which  premium  the 
Guarantee  Trust  was  obligated  to  pay  to  the  Great  if  or  them;  that  if 
the  Guarantee  Trust  violated  its  contract  to  piJT  the  premium  to  the 
Great  Northern  it  became  liable  to  plaintifi  for  the  value  of  the  loss 
plaintiff  thereby  sustained,  and  that  if  Great  Northern  received  the 
prelum  of  *1  from  the  Guarantee  Trust  it  thereby  became  liable  under 
its  policy.  The  case  was  tried  upon  the  theory  that  the  applicant 
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paid  $1  to  Guarantee  Trust  as  coverage  for  one  year's  premium  in 
advance  on  the  Great  Northern  policy*  an^i  that  if  Guarantee  Trust 
turned  thi8  sum  over  to  Great  Northern*  then  of  course  the  latter 
would  he  liahle  under  the  terms  of  ite  poliey  "because  the  assured 
died  from  an  automohlle  accident  within  one  year;  that  if  the  #1 
premium  which  was  collected  "by  Guarantee  Trust  was  not  turned  over 
"by  Great  Northern  then  Guarantee  Trust  would  he  liahle  in  damages 
for  the  benefits  of  the  policy.  It,  developed,  however,  in  the 
course  of  the  trial  that  Guarantee  Trust  acted  as  agent  for  Great 
Northern  in  selling  its  policies ,  and  that  Griseto  as  the  representative 
of  Guarantee  Trust  also  became  the  agent  of  Great  Northern*  After  all 
the  proofs  had  heen  closed  and  arguments  made,  a  colloquy  ensued  bewteen 
the  court  and  counsel  from  which  it  "became  apparent  th=tt  the  court  took 
the  view  that  the  secret  arrangement  hetvreen  these  tvo  companies  con- 
stituted a  fraud  on  the  applicant}  that  one  company  acted  as  agent  for 
the  other,  and  that  representations  made  by  its  solicitor  were  binding 
upon  both  companies j  and  that  hoth  companies  ought  to  he  held  liahle, 
the  Guarantee  Trust  for  "breaching  its  agreement  with  insured  in  not 
turning  over  to  the  Great  Northern  sufficient  money  to  keep  the  accident 
policy  in  force  for  one  year,  and  the  Great  northern,  who  issued  the 
policy,  on  the  ground  of  estoppel  "because  it  had  constituted  the 
Guarantee  Trust  as  its  agent  to  sell  its  policies  upon  representations 
which  the  court  found  Griseto  made  to  the  applicant.  Therefore,  hefore 
judgment  was  entered  the  court  allowed  plaintiff  to  amend  her  state- 
ment of  claim  so  as  to  introduce  the  theory  of  agency  into  the  pro- 
ceedings. Defendants  argue  that  this  constituted  error,  beoause  the 
case  had  heen  tried  upon  the  theory  stated  in  the  pleadings  and  plain- 
tiff was  allowed  to  inject  an  entirely  new  theory  into  the  case  afttt 
all  proofs  had  heen  closed  and  arguments  made,  and  they  say  that  even 
in  a  fourth  class  action  in  the  municipal  court  a  party  is  limited 
in  his  evidence  to  the  claim  he  has  made,  and  cannot  make  one  olaim 
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of  claim 
in  hie  rtatemenb^and  recover  upon  proof  of  nnother.  The  recent 

tread  of  decisions  does  not  sustain  this  contention.  The  amended 
statement  of  ©lain  a*  finally  amended  merely  conformed  with  the 
proof,  and  the  court  permitted  recovery  under  the  last  amended 
statement  of  claim  upon  evidence  of  agency  which  was  already  con- 
talned  in  the  record.  Much  of  thin  evidence  was  brought  lata  the 
oaee  hy  defendants.  Whom  the  statement  of  claim  mas  filed  plaintiff 
evidently  did  not  know  of  the  arrangement  between  these  two  Insur- 
ance companies t  and  it  wan  only  after  the  proof  disclosed  their 
relationship  that  th*  theory  of  agency  was  made  applicable  to  the 
Isbucs  in  the  ease*  3ule  135  of  the  Municipal  court  rules  provides 
that  "the  court  may*  at  amy  stage  of  the  proceedings*  allow  amy  party 
to  amend  his  pleadings  in  eueh  manner  and  upon  sueli  terms  as  may  bo 
just  and  all  ouch  amendments  wh  11  be  made  as  may  be  accessary  for 
the  purpose  of  determining  the  real  questions  and  controversion 
between  the  parties.  *  *  *"  Chapter  37*  see.  434*  Illinois  State 
Bar  .^s®  eolation  Statutes*  1935*  provides  that  as  applicable  to  the 
Municipal  court  of  Chicago  ••amendments  to  statements  of  claim  *  *  * 
filed  by  either  party*  may*  in  the  discretion  of  the  court*  be  allowed 
at  any  time."  Numerous  oases  are  cited  in  plaintiff  *s  brief  to  sue* 
tain  the  authority  of  the  municipal  eenrt  to  permit  such  amendments* 
among  them  being  Wftlah  v.  Faille >  866  111.  App.  341 1  Men  Baakj»f 
Chicago  v.  lie tr oooli t an  hi f  c...  Ins  ._Go.  *  266  111.  App.  34 Sf  MaH 
v.  gpmbllth.  248  111.  App.  lOg*  ell  holding  in  effect  that  in  the 
municipal  court  an  action  of  the  fourth  olasw  is  whatever  the  evidence 
makes  it*  that  the  pleadings  are  not  controlling*  and  that  the  righto 
of  the  parties  are  dependent  upon  the  evidence  adduced  at  the  trial. 
on  therefore  hold  that  the  municipal  court  did  not  err  in  allowing  the 
amendment  to  be  filed  to  conform  with  the  proofs  mmde. 

It  is  next  urged  that  plaintiff  did  not  comply  with  the 
terms  of  the  policy  by  showing  that  insured  oame  to  her  death  in  n 
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raanner  and  und«tr  circumstances  thawing   that  the  less  was  covered 

"by  the  policy  la  question  aad  to  she*  thai  proof   of  loss  was  #ivea 

to  the  defendants  as  required  by  the  provisiswe  tf  the  policy .  On 

the  hack  of  the  Qreat  ilorthera  policy  is  contained  %h«*  f  ^1  lowing 

notation! 

"In  case  of  accidental  injury,  fatal  or  otherwise*  notice* 
as  required  by  this  policy  including  date,  place  and  other  de- 
tails of  the  accident  §  nay  be  given  to 

s&ABAsrr-  tkbst  msjtuajl 

who  will  furnish  all  assistance  required  in  presenting  a  claim*- 
It  la  conceded   that  august  27,  19&4»  four  days*  after   the  death  of 
Maria  Passalinl,  plaintiff  vent  to  the  offices  of   the  Guarantee  Trust 
in  oea.'llance  with  the  notation  on  the  bach  of  the  Qreat  Northern 
policy*  and  specifically  notified  then  of  her  Mother's  death*     -he 
testified   that  she  spoke  to  Mr.   Grieete  and  told  him  of   the  accident 
and  asked  his  what  to  do*     So  advised  nor  to  obtain  a  death  certifi- 
cate and  bring  It  to  the  office.     ::he  then  spoke  to  Mr.  Holsoa* 
president  of  Dm   uttar antes  Trust  and  also  oeaniss toned  toy  the   areat 
northern  to  eouatorsiga  all  the  Cireat  Northern  accident  policies* 
in  order   to  Make   them  effective*     ilolsoa,  according  to  his  testimony* 
says   that  he  told  her   the  lite  insurance  policy  was  in  icrce  but  that 
)M9  accident  poliey  had  lapsed I  in  other  -words,  that  liability  under 
th     life  insurance  policy  mts  admitted,  but  liability  uadtr  the 
accident  policy  was  donied*  because*  as  I  olsom  stateci*  It  had  lapsed* 
It  ir>  cloar  from  tht  I  score  that  nm^r   the  arrangement  between   fcheso 
two  insurance  ooap&niee  nolson  was  a  com»i^ioaed  a^cnt  of   tho  areat 
Northern,  and  his  statement  to  plaintiff    that  liability  under   that 
poliey  would  be  denied  upon  the  sole  ground  that  the  policy  had  lapsed 
for  nonpayment  of  the  premium,  excused  plaiatifi  from  furnishing 
proofs  of  loss*     The  author! ties  so  hold,     foman,  Fire  Imammnoc,  v. 
qu^.  13J  in*  M5*  holds  that  -proof  of  loos  aader  a  policy  oi  insur- 
anoo  is  waivsd  whoa  the  company  plaoso  its  refusal  to  pay  solely  oa  the 
ground  that  the  iasured  had  no  titla  •*  iasarablo  interest  ia  fas 
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property  destroyed." 

In  Oontlnentjs^.  Idfe  Inauranoe  Co*  v.  Rogers ,  119  111*  474, 
it  was  held  to  "be  the  settled  rule  that  where  an  insurance  company, 
after  a  loss  has  occurred,  places  its  refusal  to  pay  upon  some 
ground  not  affecting  the  merits  of  the  case,  as,  for  instance,  want 
of  proper  notice,  all  other  formal  objections  not  then  complained 
of  or  pointed  out  will  he  regarded  as  waived. 

In  Hanon  v*  Kansas  City  Life  Insurance  Go,  269  111.  App. 
135,  at  p.  151,  the  court  aptly  said  that  "appellant  denied  any 
liability  under  the  policy  on  the  sole  ground  that  the  policy  had 
lapsed  at  the  time  of  the  dt  ath  of  the  insured.   This  made  it  un- 
necessary to  furnish  any  proofs  of  death."  James  v.  National  Life 
&  Accident  Ins.  Co.,  265  111.  App.  436,  is  to  the  same  effect. 

Guarantee  Trust  relies  principally  upon  the  doctrine  of  law 
that  a  contract  of  insurance  outside  the  object  of  the  creation  of 
the  sooiety  and  beyond  the  powers  conferred  upon  it  by  its  charter, 
bylaws,  and  the  state  of  its  creation,  is  void  as  being  ultra  vires. 
The  burden  of  proving  this  defense  is  always  upon  the  party  relying 
thereon.  Under  the  statute  governing  the  formation  of  associations 
similar  to  Guarantee  Trust,  the  association  is  authorized  "to  make 
and  enforce  contracts  in  relation  t©  the  business  of  their  association." 
Directors  are  authorized  to  fix  fees  to  he  eharged  applicant  for 
membership,  and  all  or  any  portion  of  the  amount  of  such  fees  may 
be  paid  to  any  person  or  persons  soliciting  the  applicant  to  become 
a  member.  Thus  the  right  to  solicit  members  and  to  pay  solicitors 
is  expressly  conferred  by  statute,  and  it  would  seem  to  follow  that 
the  right  to  solicit  new  members  carries  with  it  the  right  to  adver- 
tise and  to  promote  a  campaign  for  new  members.  Undoubtedly  the 
arrangement  hetween  Guarantee  Trust  and  Great  Northern,  by  which  the 
former  distributed  the  latter «a  accident  policies,  was  part  of  a 
promotional  campaign  to  increase  its  membership.  Gu»r.*t#«  Trust 
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did  not  issue  the  accident  policy.  It  merely  acted  as  agent  for 
the  Great  Horthern  in  distributing  the  latter's  accident  policy, 
and  this  we  think  it  had  the  right  to  do.  More oyer,  the  contract 
for  insurance  in  this  case  was  fully  performed  hy  applicant,  v.ho 
contracted  with  the  insurance  company,  and  "both  companies  received 
the  benefits  from  the  contract.  In  that  situation  there  is  abundant 

authority  holding  that  the  company  cr.nnot  invoke  the  doctrine  of 

a 
ultra.  Tires  to  defeat  an  action  "brought  against  it  on/performed 

contract.  '111  County  Hat.  Bank  v.  Ohampaign  County  Mutual  lu  lief_ 
/■.ss'n,  259  111.  App.  201;  Bloominnton  Hutua.!  Benefit  As^'n  v.  Blue, 
120  111.  121;  Peoria  Life  Ins*  Co.  v.  International  Life  &  ,jmuity 
Co.,  246  111.  App.  38.   After  soliciting  and  receiving  the  advance 
premiums  to  he  paid  to  the  Great  Horthern,  Guarantee  Tiust  is  net  in 
a  position  to  claim  that  it  had  no  right  to  distribute  the  policies. 
It  reaped  the  benefits  of  the  transaction  and  should  not  be  heard  to 
breach  the  contract  by  interposing  the  defense  of  ultra  vires. 
finding  no  convincing  reason  for  reversal  the  judgment 
of  the  municipal  court  is  aiiirmed. 

JUrDOKBaJT  AiTIBiOD. 

ullivan,  P.  J.,  and  Seanlan,  J.,  concur. 


■$&   04    I  .v.;  a  bib 

H  tavr 
.       ,f  nidi 

.  til    ODXXP' 

■  ■    ■ 

!  -  -  ■ 

.       ,  .    ,        ,  i  is 

.  .  .  . 

i  >        «  :  -        •  '.ilxr. 


38651 


PEOPLE  OF  THE  STATS  OF  ILLINOIS 
ex  rel.  Oscar  Kelson,  Auditor  of 
Public  Accounts  of  the  State  of 
Illinois » 

Plaintiff  below, 


▼  . 


EQUITABLE  TRUST  CQMPASTY  OF  CHICAGO, 
a  corporation, 

Defendant  below* 


28  7I.A.  619' 


APPEAL  FRGK  CIRCUIT 


COURT,  COOK  COUHTY* 


FIRST  NATIONAL  BAHK  OF  CHICAGO, 
suocessor  by  consolidation  to 
First  Union  Trust  &  Savings  Bank 
as  trustee,  and  GARABED  T.  PUSBMAH, 
intervening  petitioners, 

Appellants, 


v. 


TLLIAM  L*   0*COHHRLL,   as   successor 
receiver  of  Equitable  Trust  Company 
of  Chioago,  a  corporation,   respondent 
belowp 

Appellee,  ) 


MR,  JUSTICr,  FRIEHD  DiXIVERHD  THE  OPIUIOH  OF  THE  COURT. 


The  First  National  Bank  of  Chicago,  successor  by  consoli- 
dation to  First  Union  Trust  &  Savings  Bank  as  trustee,  and  Garabed 
T.  Pushman,  as  interveners,  have  prosecuted  this  appeal  from  two 
orders  entered  by  the  Circuit  court  of  Cook  county  in  a  bank  liqui- 
dation proceeding  based  upon  two  intervening  petitions,  answers 
thereto  filed  by  the r eceiver  of  Equitable  Trust  Company,  uilliam 
I.  O'Connell,  who  succeeded  William  J*  Maresh,  and  evidenoe 
adduced  before  the  chancellor* 

The  auditor  of  public  accounts  appointed  Maresh  as  receiver 

December  7,  1931,  and  thereafter,  December  31,  1931,  filed  his  U  11 
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for  dissolution  of  the  "bank.  This  appeal  involves  two  separate 
orders  covering  different  parcels  of  r eal  estate,  one  located  at 
2210-16  South  Michigan  avenue  in  Chicago  (hereinafter  referred  to 
as  the  Uorth  property)  and  the  second  parcel  located  at  2218  South 
Michigan  avenue  (hereinafter  referred  to  as  the  hank  building) 
which  immediately  adjoins  the  first  parcel  on  the  couth. 

With  reference  to  the  North  property,  it  appears  that  at 
the  time  of  the  appointment  of  the  receiver  JHquitahle  Trust  Company 
held  a  leasehold  estate  in  this  parcel  of  land  for  a  term  of  ninety- 
seven  years,  commencing  March  1,  1912 ,  reserving  rents  payable  in 
quarterly  installments.  The  trust  company  was  the  owner  of  the 
building  constructed  upon  this  property,  and  the  intervening  peti- 
tioners at  the  time  of  the  appointment  of  the  receiver  owned  the 
fee  and  the  interests  of  the  lessors.  In  addition  to  the  rent 
epecified  in  the  lease  Equi table  Trust  Company,  as  lessee,  had 
undertaken  to  pay  all  taxes,  charges  and  a ssessments,  general  and 
epeeial,  which  might  be  levied  or  assessed  during  the  continuance 
of  the  leai>e  on  the  land  demised  and  upon  any  building  erected 
thereon.  The  receiver,  appointed  December  7,  1931,  collected  rents 
from  the  tenants  in  t,he  building  during  December  of  that  year  and 
January,  1932,  purchased  coal  for  heating  the  building  and  paid 
the  salary  of  the  janitor. 

January  28,  1932,  an  order  was  entered  by  the  circuit  court 
authorizing  the  reoeiver  t«  reject  the  lease  relative  to  the  North 
property.  The  intervening  petitioners  sought  an  ordar  directing 
the  reoeiver  to  pay  the  reasonable  rental  for  the  premises  from 
December  7,  1931,  to  January  28,  1932,  and  also  to  have  their  claim 
for  taxes  for  the  years  1930,  1931  and  1932  allowed  as  a  general 
claim,  but  the  court  denied  both  prayers  and  by  its  order  of  July 
12,  1935,  dismissed  the  intervening  petition.  One  of  the  purposes 
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of  this  appeal  Is  to  reverse  the  order  thus  entered. 

The  intervening  petitionees  olaim  for  the  reasonable  rental 
for  the  premises  from  Deoeraher  7,  1921,  to  January  88,  1932,  resol- 
ves itself  into  a  question  of  fact  whether  the  receiver  occupied  the 
premises  during  this  period.  If  he  did,  he  would  of  course  he  liable 
for  the  reasonable  rental  thereof  even  though  he  ultimately  rejected 
the  lease  (People  v.  Equitable  Trust  Co.,  277  111.  App.  570} j  but 
the  r eceiver  contends  that  he  did  not  occupy  the  premises  and  so 
testified.  Maresh  stated  that  on  the  day  following  his  appointment 
an  informal  conference  MM  had  at  the  bank  building  which  *  as  attended 
by  Puehman,  one  of  the  intervening  petitioners,  and  Messrs.  Reinwald 
and  Keeley,  attorneys  for  parties  in  interest.  Maresh  testified  J 

"At  that  conference  on  Leoember  8,  1931,  I  3tated  very 
definitely  that  I  would  not  adopt  the  lease  on  the  lorth  property. 
I  offered  to  ©ollect  the  rents  if  the  people  brought  them  into 
the  bank  building  and  to  make  any  disbursements  to  cover  expenses. 
I  was  never  in  the  Uorth  building.  Mr.  Pushman  and  Mr.  Reinwald 
agreed  to  it  at  that  time.  3ome  rents  were  paid  to  my  office  as 
receiver  by  persons  and  companies  occupjrigg  the  ITorth  building. 
*  *  *  I  made  some  payments  for  expenses  for  janitor  services  and 
for  fuel  and  supplies.  *  *  *  A  second  meeting  had  with  Mr.  Pushman 
and  Mr.  reinwald  was  on  January  13,  1932.  I  stated  that  my 
decision  as  to  the  south  property  depended  on  the  prospects  of 
getting  the  bank  to  organise  or  the  fact  of  getting  the  bank 
organized  to  take  over  the  lease.  •  -  *  the  janitor  managed  the 
north  property  in  December,  1931,  and  January,  1932.  He  was  not 
my  janitor.  Jte  was  Pushman^  janitor.  I  advised  Mr.  Pushman  on 
the  3th  day  of  December  that  I  would  not  elect  to  adopt  the  terms 
of  that  lease.  I  had  not  seem  the  leaae  at  that  time.  *  *  *  From 
December  7,  1931,  to  the  end  of  J&nue.ry,  1932,  the  tenants  were 
bringing  their  rents  into  the  bank  building.  They  gave  it  to 
one  of  my  employees." 

Garabed  T.  Pushman*  one  of  the  intervening  petitioners, 
admitted  that  he  had  talked  to  Maresh  after  he  was  appointed  re- 
ceiver, but  denied  that  the  r eceiver  had  signified  his  intention 
to  reject  the  lease »  denied  that  he  [Pushman]  had  ever  told  the 
receiver  to  collect  rents  or  to  expend  money  for  fuel  and  janitor 
services.  M.  Letter  Reinwald  likewise  testified  to  conferences 
with  Maresh  at  which  Mr.  Keeley  and  Pushman  were  preoent,  but  did 
net  recall  any  conversation  wherein  Mareeh  had  been  requested  to 
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collect  rents  and  pay  expense*  pending  Mb  decision  as  to  whether 
or  not  he  wished  to  adopt  or  reject  the  lease  as  receiver.  Mr.  W« 
II.  Keeley,  attorney  for  the  receiver,  corroborated  Karejia's  state- 
ment  that,  hi  a  plana  with  reference  to  the  ^uildini:  depended  on 
whether  the  ben!:  would  be  reorganized.  Fjlf  this  evidence  we 
think  the  court  wae  justified  in  finding  that  the  receiver  had  not 
taken  poseesBion.  The  reeeivor»s  decision  was  apparently  held  in 
abeyance  pending  the  question  of  the  reorganization  of  the  hank. 
Tinder  the  law  he  had  ■  reasonable  time  within  which  to  elect  whether 
he  would  accept  or  reject  the  lease.  The  "building  had  tenants  and 
it  was  necessary,  of  course,  to  supply  them  with  heat  and  j;  nitor 
service.  It  is  not  unreasonable  to  suppose  that  under  temporary 
arrangements  with  intervening  petitioners  the  receiver  was  to  accept 
rente  from  the  tenants.  £ire  them  heat  and  pay  the  janitor,  pending 
his  decision  an  to  the  adoption  or  rejection  of  the  lease,  vidently 
Mareahi  had  determined  shortly  after  his  appointment  tfcttl  he  would 
not  adopt  the  lease  unless  a  reorganisation  of  the  bank  aould  be 
effected,  and  we  think  the  court  MM  jut-tifiad  in  holding  that  ther« 
was  no  actual  occupancy  by  the  receiver. 

The  "remaining  question  ac  to  the  Horth  property  is*  whether 
the  intervening  petitioners  should  have  been  allowed  a  general 
claim  against  the  estate  for  1930,  1931  and  1932  taxes.  Under  tho 
terms  of  the  written  lease  Equitable  Trust  Company  was  obligated 
to  pay  all  accrued  taxes,  which  included  those  for  1930  and  1931. 
Under  ordinary  circumstances  there  would  be  no  question  as  to  the 
liability  of  the  estate  for  taxes  which  had  aocrued  and  which  had 
be  n  reserved  under  the  terms  of  the  written  lease,  but  the  re- 
,  iver  contend*  that  the  taxes  were  not  aeoeeeed  and  levied  until 
after  the  appointment  of  the  receiver,  due  to  the  fact  that  the 
entire  taxes  in  Cook  county  were  revalued  and  *******   to  comply 
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with  the  rules  of  the  state  tax  commission.  However,  the  evidence 
offered  by  intervening  petitioners  shows  the  tax  levies  were  all 
passed  and  filed  for  the  year  1930  prior  to  December  31,  1931,  and 
that  all  tax  levies  for  the  year  1931  were  passed  prior  to  December 
8 j  1931  and  filed  before  May,  1932*  The  receivership  estate  has  not 
been  closed  and  is  still  pending*  Under  these  circumstances  the 
receiver  who  stepped  into  the  shoes  of  the  lessee  became  liable  for 
the  taxes  in  accordance  with  the  terms  of  the  lease*  In  Bvans  v» 

Illinois  Gurety  Co*,  298  111.  101,  a  receiver  was  appointed  for 

surety 
the  defendant/company  based  on  a  bill  for  dissolution  ef  the  cor- 
poration. Three  claims  were  filed  by  the  State  of  Ohio,  which  were 
not  ascertainable  at  the  time  the  receiver  was  appointed*  Uotwith- 
standing  this  fact  the  court  held  that  the  rights  of  the  Gtate  of 
Ohio  existed  at  the  time  the  receiver  was  appointed,  and  the  mere 
fact  that  the  extent  of  the  obligation  was  not  then  determinable 
oould  not,  in  reason,  defeat  the  obligation  itself.  The  1930  and 
1931  taxes  were  provable  claims,  and  we  believe  the  court  should  have 
allowed  them  to  be  filed  even  though  the  amount  thereof  was  not  as- 
certainable at  the  time  the  receiver  was  appointed.  Taxes  tor  1932 
had  not  been  levied  and  we  think,  therefore,  the  court  properly 
refused  to  have  them  allowed  as  a  claim  against  the  estate. 

The  facts  relative  to  the  bank  building  located  at  2213 
South  Michigan  avenue  are  as  follows i  In  January,  1910,  Pushman, 
one  of  the  intervening  petitioners,  as  lessor,  and  Landon  G.  Rose, 
as  lessee,  entered  into  a  written  lease  whereby  the  premises  were 
demised  to  Rose  for  a  term  of  99  years  ending  February  28,  2009 • 
The  lease  provides  that  the  rentals  therein  stipulated  be  paid 
quarterly  in  advance  and  that  the  lessee  shall  "pay  all  taxes,  charges 
or  assessments,  general  or  special,  which  may  be  levied  or  assessed 
against  said  property."  Movember  29,  1910,  the  said  Landon  C.  Rose 
sold,  assigned  and  conveyed  unto  Michigan  ..venue  Trust  Company  the 
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unexpired  estate  for  years  in  and  to  sold  property,  and  Raid 
Michigan  Avenue  Trust  Company  agreed  in  vyritinc;  to  accept  and 
assume  all  the  terms,  covenants  and  agreementB  contained  in  said 
lease.  In  February,  1923,  Pushman  conveyed  to  "nion  Trust  Company, 
as  trustee,  the  property  described  in  the  lease,  and  later  the 
Michigan  Avenue  Trust  Company  sold,  assigned  and  conveyed  to  the 
Equitable  Trust  Company  the  unexpired  estate  for  years  in  and  to 
the  property.  Equitable  Trust  Company  agreeing  in  writing  to  accept 
and  assume  all  the  terms,  covenants  and  agreements  contained  in  the 
lease.  The  property  was  improved  with  a  bank  building  owned  and 
ocoupied  by  the  Equitable  Trust  Company  until  the  appointment  of 
the  receiver  for  the  bank.  December  7,  1931,  Maresh,  as  receiver, 
took  possession  of  the  property  and  he  and  the  successor  receiver 
thereafter  continued  in  possession.  As  to  this  parcel  the  inter-* 
vening  petitioners  likewise  olaim  that  the  estate  was  liable  for 
general  taxes  for  the  years  1930,  1931  and  1932.  The  receiver 
makes  the  same  contention  with  reference  to  the  claim  as  was 
interposed  on  the  other  parcel  of  land,  namely,  that  the  taxes  were 
not  ascertainable  and  could  not  therefore  be  allowed  as  a  general 
claim,  \vhat_we  have  said  with  reference  to  the  olaim  for  taxes 
on  the  Berth  property  is  likewise  applicable  to  this  paroel  of 
land.  It  follows  therefore  that,  in  our  opinion,  the  court  should 
have  allowed  the  intervening  petition  as  to  1930  and  1931  taxes. 

For  the  reasons  stated,  the  order  of  the  circuit  court 
relative  to  the  Horth  building  is  affirmed  in  so  far  as  it  denied 
the  claim  of  intervening  petitioners  against  the  r eoeiver  for  the 
reasonable  rental  of  the  premises  from  December  7,  1951,  o  January 
28,  1932,  but  is  reversed  as  to  the  balance  of  the  order  and  the  cause 
remanded  with  directions  that  the  court  allow  the  intervening 
petitioners  to  file  their  claim  i or  1930  and  1931  taxes  as  ft  general 
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olajjn  against  the   estate. 

The  order  relating  to  the  intervening  petition  on  the 

hank  huilding  is  reversed  and  the  cause  remanded  with  directions 

that  the  intervening  petitioners  he  allowed   to   file  their  claim 

for  1930  and  1931  taxes ,  as  well  as   the  special  asses  anient,   as 

general  claims  against  the  estate* 

flECRKB  AFFIBM3D  IV  PART  AtfJD 
REVERSED  IS  PAT-!T  AiTD  CAUSE 
KBKASIMD   .vITH  MREGTIflOT. 


Sullivan,   P*  J.,  and  Seanlan,  J.,  concur* 
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WALTJSK  KRQLCZYK,  ) 

Appellee,  }  APPEAL  F^.QU  SUPSKIOP,  OODRT, 


COOK  COUNTY. 


wmnxm  coal  company,  i  ^  ^,  —    .       ^  «.  #«%3 

Appelant,  i     28  7I.A.619 

MR.  JUSTICE  PBHSTD  miAVmEV   THE  OPIHIOff  OF  THE  COURT. 

Plaintiff  brought  an  aetien  on  the  ftaso  for  personal  in- 
juries received  in  an  automobile  accident.  Trial  was  had  by 
jury,  resulting  in  a  verdict  for  plaintiff  of  $25,000*  Defend- 
ant's motions  for  judgment  non  op starite.  veredicto  and  for  a  new 
trial  were  overruled,  judgment  was  entered  on  the  verdiot  and 
this  appeal  followed. 

The  accident  occurred  on  the  afternoon  Of  February  15, 
1934.  ilaintiff,  then  forty- three  years  of  age*  stepped  from 
an  eastbound  22nd  street  car  at  Throop  street  in  Chicago.  When 
the  car  stopped  on  the  west  side  of  Throop  street  plaintiff  got 
off  at  the  front  end  of  the  oar  and  stood  to  the  south  and  front 
end  thereof.   Lome  four  or  five  passengers  got  off  at  the  same 
time.  Plaintiff  had  intended  to  hoard  a  southbound  Throop  street 
oar  ooming  from  21ot  street  about  the  same  time  and,  as  he  stood 
waiting  for  the  eastbound  22nd  street  oar  to  pass  in  front  of  him 
before  starting  across  22nd  street,  the  southbound  Throop  street 
car  was  approaching  22nd  street  along  Throop  street.  According 
to  plaintiff's  testimony  he  started  to  cross  22nd  street  toward 
the  north,  looked  in  all  directions  and  did  not  see  any  auto- 
mobiles in  the  street  at  that  time.  However,  defendant's  auto- 
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mobile,  which  was  proceeding  in  a  westerly  direction  on  ?2nd  street, 
must  hare  been  some  distance  east  of  Throop  street  at  the  time,  hut 
plaintiff's  riew  of  it  was  obstructed"  by  the  street  car  proceeding 
east  on  22nd  street.   Plaintiff  and  several  other  men  walked  north 
on  the  west  crosswalk*  According  to  the  evidence  defendant' I  truck 
actually  passed  the  eaotbound  street  car  at  a  point  just  east  of 
Throop  street  and  struck  plaintiff  juet  as  he  was  about  to  cross 
the  westbound  street  car  track.  Plaintiff  was  throwi  in  the  air, 
landed  on  the  hood  of  the  truck,  was  carried  some  100  feet  to  the 
west  before  defendant's  truck  cstme  to  a  stop,  and  was  severely  in- 
jured. Defendant's  driver  claimed  that  he  did  not  see  the  plaintiff 
until  the  accident  happened,  that  as  he  passed  the  front  end  of  the 
eastbound  street  car  on  the  west  side  of  Throop  street  it  started  to 
move  east,  that  plaintiff  stepped  from  behind  the  eaetbound  street 
car  into  the  path  of  his  truck,  and  that  hi  a  truck  ma  stopped  .vithin 
a  few  feet  after  the  impact. 

It  is  first  urged  that  plaintiff  was  guilty  of  contributory 
negligence  as  a  matter  of  law.  It  is  argued  that  tihen   there  is  no 
dispute  as  to  the  facts  and  when  all  reasonable  minds  will  agree  that 
upon  a  consideration  of  the  facts  the  plaintiff's  own  lack  of  care 
contributed  to  the  injury  received,  then  the  question  of  contributory 
negligence  becomes  one  of  law.  In  determining  whether  this  case 
oomes  within  that  rule  it  becomes  necessary  to  examine  the  evidenoe 
presented  to  the  jury.   A  portion  of  plaintiff's  testimony  on  direct 
examination  is  as  follows  I 

"when  I  got  off  the  street  oar  I  was  standing,  and  the  street 
oar  passed  on  east.  \?hen  the  street  ear  went  east  I  walked  across. 
Before  I  started  aoross  the  street  car  was  about  the  other  side  of 
the  Throop  street  car  line.  Iff  I  started  across  I  looked  around, 
saw  nothing  coming  north!  then  I  started  to  cross.  I  looked  east 
and  west.  I  did  not  r^ee  any  automobiles  in  the  street  at  that  time. 
I  did  not  see  any  street  cars  in  the  street  at  that  time.   hen  I 
started  walking  north  I  was  standing  on  the  west  crosswalk.  I  was 
walking  at  a  slow  walk.  I  did  not  at  that  time  see  any  automobiles 
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coming,  did  not  hoar  any  horns  "blow  or  any  round e.  of  any  kind  of 
an  automobile,  I  remember  when  I  started  to  cross  the  street 
Uorth,  then  I  don't  knov:  know  nothing  shout  it.  I  don't  knew 
whether  anything  hit  me." 

On  cross-examination  plaintiff  testified t 

"While  I  stood  there  and  before  the  street  car  that  I 
had  Just  got  off  from  had  moved  on  I  looked  to  the  east.  *  *  * 
X  looked  to  the  west  back  ox    the  street  car  and  did  not  see 
anything  coming.  1   could  see  about  a  block  or  two.  There  was 
no  traffic*  no  automobiles  or  any  other  street  ears  coming  west 
on  22nd  street.  I  looked  to  the  mm\   in  hich  direction  the  street 
car  I  got  off  from  aras  going.  I  looked  to  the  ea&t  about  two  or 
three  blocks  and  in  that  two  or  three  blocks  I  did  not  see  any 
automobiles  coming  toward  me.  *  *  «  1  stood  there  and  the 
street  tar  moved  on  past  me.  I  stood  still  out.  there  in  the 
center  of  22nd  street  on  the  west  side  of  Throop  street  and  stood 
there  until  the  r treet  csr  went  on  esst.   The  street  car  passed  to 
the  east  side  of  the  Throop  street  car  line,  went  acress  the  street 
car  tracks  when  I  started  to  walk  slowly  north  across  on  the  west 
side  of  Throop  street.  I  wasn't  in  a  hurry  because  I  had  plenty  of 
time.  *  *  *  After  the  ea&tbound  22nd  B treet  car  had  got  by  me  I 
looked  to  the  oast  again.  I  walked  across  the  ?ast  bound  car 
tracks  first  and  I  walked  onto  the  westbound  22nd  street  car  tracks. 
*  *  *  ri-hen  I  looked  to  the  east  I  v&a   still  standing,  after  the 
street  car  had  gone  past  me  and  erot  over  past  the  street  car  tracks 
of  Throop  I  started  across.  Before  I  started  across  I  looked  again 
to  the  east.  *  *  *   .ell,  I  remember  when  I  started,  to  begin  to 
start  walking  I  looked  around  and  then  after  I  don't  kno..  what 
was  happened . M 

Marion  Swiontnicki,  who  was  on  the-  front  platform  of  the 

southbound  Throop  street  car  at  the  time  of  the  accident,  testified 

on  behalf  of  plaintiff,  stating  that  he  saw  defendant's  truck  coming 

east  of  Throop  street  on  22nd  street  «* 

"speeding  about  the  rate  of  thirty-fire  or  forty  or  better*  It 
was  hugging  the  right,  north  bide  rail.   -hen  I  first  saw  it  I 
Judge  it  was  about  three  or  four  hundred  feet  east  of  Throop 
street.  There  were  no  other  automobiles  roing  east  at  that  time. 
I  saw  a  22nd  street  car  passing  east  on  22nd.  It  was  crossing 
east  before  our  car  came  to  a  stop.  *  *  *  At  the  tj.me  I  noticed 
the  Ford  truck  three  or  four  hundred  feet  to  the  east,  the  22nd 
street  car  was  crossing  in  front  of  me  rattling  across  the  I'hroop 
street  rails,  going  about  ten  miles  an  hour.  *  *  *  I  watched  the 
Ford.  Eventually  the  Ford  car  down  a  block  away  and  the  street 
car  oame  alongside  of  each  other  and  passed  each  other  about 
twenty-five  feet  east.  •   *  lien   the  man  got  hit  by  the  Ford 
he  was  walking  slowly.  The  two  other  men  were  walking  behind  hi a 
about  three  feet.  The  Ford  oame  along  still  straddlinr  the  west- 
bound rail,  did  not  swerve  to  the  right  or  left,  going  straight 
along  at  forty  mileB  an  hour." 

Joseph  Stark,  a  resident  of  Fierce,  Idaho,  was  brought  here 
to  testify  on  behalf  of  plaintiff.  Ke  had  been  a  passenger  on  the 
eastbound  street  car  with  plainuif t »  and  had  alighted  from  the  front 
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end  of  the  car  with  plaintiff,  intending  to  take  the  southbound 
Throop  street  car.  He  also  -waited  with  plaintiff  for  the  eastbound 
car  to  go  by,  and  after  the  oar  had  proceeded  east  he  walked  about 
three  or  four  feet  behind  plaintiff  in  a  northerly  direction  on  the 
orosswalk.  Stark  evidently  had  the  same  means  of  observation  as 
did  plaintiff.  Ho  testified  as  follows i 

"The  street  car  had  gotten  about  seventy-five  or  a  hundred 
feet  east  before  Krolczyk  started  to  go  north  across  the  street 
car  tracks.  Krolczyk  was  about  on  the  rail  of  the  westbound  traoks. 
Vihen  I  started  across  I  looked  east*  I  seen  the  street  car  that 
passed  and  went  down  east.  There  was  no  automobiles  there.  Krolczyk 
was  walking  a  natural  gait  and  I  was  walking  behind  him.  The  first 
that  I  saw  the  westbound  automobile  that  struck  Krolczyk  was  when  it 
was  about  to  strike  him.  I  jumped  back  when  he  was  about  to  s trike 
him  because  he  didn't  blow  no  horn.   I  was  about  to  be  struck  and  I 
moved  back.   The  automobile  was  going  about  thirty-five  or  forty 
miles  an  hour.  *  *  *  The  automobile  stopped  about  a  hundred  feet 
west  of  the  crosswalk  where  Mr.  Krolczyk  was  struck. * 

On  cross-examination  Stark  testified  as  follows* 

"The  street  car  that  we  got  off  from  moved  on  clear  across 
Throop  street  and  went  on  its  way  east.  After  the  22nd  street  car 
passed  up.  Krolczyk  moved  to  the  north  across  22nd  street.  I  was 
the  next  one.  At  that  time  the  22nd  street  car  had  gone  on  about  a 
hundred  feet  or  more  past  Throop  street  east.  It  was  way  across 
Throop  street  and  was  on  down  the  line.  As  I  started  to  walk  across 
I  looked  to  the  east." 

Casimir  Ulanski,  who  was  riding  on  the  southbound  Throop 
street  car,  testified  that  defendant's  truck  was  proceeding  in  a 
westerly  direction  across  Throop  street  at  the  rate  of  about  35  or 
40  miles  an  hour.  Chester  Moony,  another  passenger  on  this  same 
car,  testified  that  he  had  been  driving  automobiles  for  about  six 
years  and  judged  the  speed  of  defendant's  truck  as  between  35  and 
40  miles  an  hour* 

Plaintiff's  case  was  tried  on  the  theory  that  he  did  every- 
thing that  a  vigilant  man  could  have  done  under  the  circumstances 
to  look  out  for  danger?  that  instead  of  crossing  the  street  oar 
track  in  front  of  the  car  from  which  he  had  alighted  he  carefully 
waited  until  the  street  car  had  passed  before  hi.,  although  he  saw 

*H«,v  92nd  street  from  the  north! 
the  car  he  intended  to  take  approaching  22nd 
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that  as  he  and  other  men  stood  there  waiting  for  the  eastbound  car 
to  go  "by  he  looked  to  the  east  and  "before  starting  to  walk  north  he 
again  looked  to  the  east  and  the  west  and  saw  nothing  coming;  that 
he  walked  slowly  north  until  he  was  struck.  His  testimony  is 
corroborated  "by  that  of  other  witnesses  who  stated  that  defendant* » 
truck  was  proceeding  west  at  a  high  rate  of  speed  over  an  inter- 
section of  street  oar  tracks  without  sounding  any  warning,  and  that 
the  accident  was  caused  through  the  negligence  of  defendant's  driver 
and  in  spit©  of  the  caution  exercised  hy  plaintiff.  Prom  the  picture 
dravm  by  plaintiff's  witnesses  it  is  pr obahle  that  the  eastbound 
street  car  from  which  plaintiff  had  alighted  obscured  the  view  of 
defendant's  truck,  "because  Stark,  who  was  in  approximately  the  same 
position  as  plaintiff,  stated  that  he  also  looked  to  the  east  and 
saw  no  automobile  approaching. 

Defendant  sought  to  show  "by  its  witnesses  that  plaintiff  was 
guilty  of  contributory  negligence.  One  ./hittington  testified  on 
behalf  of  defendant  that  he  had  "been  driving  an  automobile  in  a 
westerly  direction  following  defendant's  truck  at  a  distance  of 
about  20  or  30  feet;  that  • 

"The  street  oar  and  Ralph  Heritage  passed  each  other  just 
west  of   the  crossing  of  Throop.  *  *  *  I  saw  the  Heritage  car  passing 
the  street  car  and  I  saw  a  body  strike  the  front  end  of  the  hood  of 
the  car  and  the  left  front  fender.  That  person  came  approximately 
from  nowhere.  He  was  at  the  back  end  of  the  street  car.  >  '*  *  As 
the  Heritage  truck  was  crossing  the  west  crosswalk  of  Throop  street 
it  v/as  going  probably  ten  or  twelve  miles  an  hour.  *  »  *  1  crossed 
over  Throop  street  about  five  miles  an  hour  and  that's  the  same 
speed  the  Pord  truck  was  going  approximately.  I  kept  thirty  feet 
behind  it.  The  22nd  street  easfbound  street  oar  was  stopped.  I 
did  not  see  any  passengers  getting  en  or  off  at  any  time.  *  *  * 
At  the  time  the  rear  end  of  the  eastlBOund  street  car  got  to  the 
west  crosswalk  the  Pord  truck  had  already  stopped  about  sixty  feet 
west  of  the  Throop  street  c rossing." 

It  was  shown,  however,  that  on  the  day  of  the  accident  whittington 

made  the  following  statement  to  the  police  I 

"I  was  driving  west  on  22nd  street  and  there  was  Ford  car 
ahead  of  me,  aoout  125  to  150  yards  ahead,  going  west  also,  when 
this  Pord  car  passed  the  Throop  street  intersection  I  heard  the 
screech  of  "brakes,  and  somebody  holler,  then  the  car  stopped,  then 
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and  I  was  pulling  near  the  car»  I  saw  a  man  lying  in  the  street •» 
Subsequently!  on  February  23,  1934,  whittington  also  signed  the 
following  written  statement: 

"There  had  been  an  ea;-.  tbound  street  car  at  the  intersection 
but  had  pulled  out  and  gone  east  before  I  reached  the  intersection 
or  Just  as  I  was  pulling  up  to  the  intersection.  *  *  * 

As  I  reached  the  intersection  I  could  see  an  accident  had 
happened  and  I  heard  brakes  screech  and  a  man  scream  or  somebody 
scream.  I  saw  this  Ford  truck  ahep.d  of  me  come  to  a  stop?  and  I 
saw  a  body  in  the  street  ahead  of  the  car. 

I  had  been  about  one  hundred  yards  to  the  rear  of  this  car 
most  of  the  time  since  the  car  had  passed  me  and  it  had  been  riding 
on  the  westbound  street  oar  track.  *  *  * 

Prior  to  the  accident  I  did  not  see  any  pedestrians  in  the 
street  at  all  at  any  time  and  I  did  not  see  the  Ford  truck  strike 
Mr.  Krolczyk.  I  did  not  see  him  before  he  was  struck  and  afterwards 
until  the  Ford  oar  stopped." 

From  the  foregoing  contradictory  statements  it  is  apparent  that  the 

jury  could  not  hare  placed  much  reliance  upon  the  testimony  of 

.vhittington. 

Ralph  Heritage,  who  droye  defendant's  truck,  testified  as 

f oil owe  i 

"As  I  came  up  to  Throop  street  X  saw  a  street  car  standing 
still  on  the  southwest  corner.  At  that  time  I  was  just  coming  up 
to  Throop  street.  I  slackened  down  to  around  five  or  eight  miles 
an  hour.  *  *  *  The  street  oar  started  up  r.bout  the  time  I  was  at 
the  front  end  of  it.  •  *  *  As  I  got  to  the  rear  end  of  the  street 
car  a  man  seemingly  ran  in  front  of  me  and  I  swerved  and  stopped 
as  soon  as  I  oould.  This  man  came  out  from  the  back  end  of  the 
street  car.  *  *  *  The  actual  accident  took  place  around  sixty  feet 
west  of  the  west  crosswalk  of  Throop  street  on  22nd  street.  *  *  * 
At  the  time  I  first  saw  the  plaintiff  he  came  from  in  back  of  the 
street  car." 

It  likewise  appears  that  on  the  date  of  the  accident  Heritage  made 

a  written  statement  to  the  police  of  the  city  of  Chicago  to  the 

following  effeotj 

"1  was  driving  my  Ford  oar,  Illinois  license  #419-702  year 
1933,  west  on  22ad   street,  and  I  had  just  about  passed  Throop  St. 
intersection  when  a  man  came  from  behind  large  red  truck  going  east 
on  22nd  street  and  dashed  out  in  front  of  my  car  and  I  struck  him. 
*  »  * 

<4«  How  fast  were  you  driving  the  car  when  you  hit  the  man? 

A.  About  25  or  30  miles  an  hour.* 

From  the  foregoing  evidence  it  is  apparent  that  the  questions 
of  negligence  and  contributory  negligence  became  questions  of  fact 
for  the  Jury,  and  not  questions  of  law  as  defendant  contends.  If 9 
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as  plaintiff  and  Mb  witnesses  stated,  he   took  the  precaution  of 
allowing  the  eastbound   street  oar   to  proceed  ahead  of   him,   looked 
in  "both  directions  and  then  proceeded  cautiously  across   22nd 
street,  as   the  jury  evidently  believed  he  did,   and   that  defendants 
oar,  proceeding  west  on  22nd   street  at   the  intersection  of  two  street 
oar  lines,   and  without  any  warning,  passed   the   eastbound      ';reet  oar 
at  an  excessive  rate  of  speed,   then  the  jury  wa3     juc-Mfiyd  in  bind- 
ing as  a  matter  of  fact  that  plaintiff  was  not  p.xtilty  of  contributory 
negligence  and  that  the  injury  was  caused  hy  the  carelessness  of 
defendant's  driver.     The  jury  had  a  ri^ht   to  take  iato  account   the 
credibility  of  various  witnesses  and  all   the   circums truces  leauing 
up  to  and  attending  the   accident.     The  issues  of  fret  m    to  vrhether 

the  accident  was  caused  by  defendant's  negligense  alone,   or  whether 

the 
plaintiff  hy  his  conduct  also  contributed   to  ^/injury,    ./ere   squarely 

placed  before  the  jury  and  determined  adversely  to  defendant.     From 

a  careful  examination  of   the  record,  we  "believe   the  case  was  fairly 

tried  and   that  the  verdict  is  not  at  all  contrary  to    the  manifest 

weight  of  the  evidence. 

The  only  other  point  urged  as  ground  for  reversal  relates 

to  the  admission  of  evidence  relative   to  the  speed  of  defendant's 

automobile.     Paul  Totake,  a  witness  for  plaintiff,  was  asked   to 

give  hie   opinion  as   to  the  speed   of  defendant's  car  and  testified! 

"I  would  he  able  to  judge   the  speed  of  a  moving  automobile 
at  a  diatanoe.     I  might  be  able  to  partly  form  an  opinion  &a    to   te 
speed  that  automobile  was   traveling.     It  wouldn't  he   safe  or  sure." 

Thereupon  the  following  transpired i 

•%•      .jell,  what  is  your  best  judgment  as   to  the  speed  of 

tta*  carj|r.  Crowe*     That  I   ohjeet  to  in  view  of   the  witness' 

qualification.     It  would   be   purely  conjectural  and    -.unaiae    on 
his  part,  and  he  so  admits  frankly  that  he  couldn't  tell. 

The  Court?     Overruled. 

A.     I  should  Judge  shout  forty  miles  an  hour." 

Later  in  the  trial  plaintiff's  counsel  made   the  following  statement 
to  the  court* 
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"Mr.  Irwin*  I  read  over  part  of  the  record  of  the  street 
oar  aotorman's  [Totzke]  testimony.  Mr.  Crowe  made  obieotion  tc 
the?  witness  testiiying  as  to  the  speed  of  the  automobile,  ^our 
Honor,  I  will  withdraw  it.  strike  out  that  question  and  answer. 

The  Court:  I  think  you  are  much  mor^  apt  to  put  error 
in  the  cituation  than  at  the  first  time." 

The  record  disoloaer.  that  the  testimony  of  the  witness  Tetzke  was 
thereupon rtrioken  and  the  court  instructed  the  Jury  to  disregard 
it.  It  is  argued  that  this  constituted  error.  Inasmuch  as  the 
testimony  \rhich  was  thus  stricken  was  merely  cumulative,  it  would 
not.  in  our  opinion  constitute  reversible  error.   It  was  abundantly 
p.hown  by  other  competent  evidence  that  defendant's  truck  at  the 
time  of  the  occurrence  Mfci  going  55  to  40  miles  an  hour,  and 
therefore  the  stricken  testimony  could  not  have  affected  the 
verdict  of  the  jury. 

The  case  was  fairly  tried.  Jo   complaint  is  made  as  to 
the  instructions  or  the  size  of  the  verdict.  In  view  of  our  con- 
clusions on  the  main  point  of  the  case,  namely,  that  the  question 
of  contributory  negligence  became  one  of  fact,  which  vac  submitted 
to  the  jury  under  proper  instructions .and  not  one  of  law,  tt0   that 
the  verdict  is  not  contrary  to  the  manifest  weight  of  the  evi- 
dence, the  judgment  should  be  affirmed  and  It  is  so  ordered. 

JTJDCBEHT  AVFIRJFS. 

Cnllivan,  "P.  J.,  and  Bcanlan,  J.,  concur* 
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PEOPLE  OF  THE  STATE  OP  ILLINOIS    ) 
ex  rel.  BIAGGIO  MARTEN),  ) 

Appellee p        j      APPEAL  FROM  SUPERIOR 

▼•  )      COURT,  COCK  COUtfTY. 

CITY  OF  BLUE  ISLAED  et  al.,  O  O  ^  T  /I    /»  O  A^ 

Appellate.     }   ^©  4  1 . A.    K)  4  \) 

MR.  JUSTICE  FRIEHD  JMUYdBED   THE  QPIHIQH  OF   THE  COURT. 

The  City  of  Blue  Island  appealed  from  a  judgment  order 
of  the  superior  court  entered  October  11,  1935,  directing  that 
a  writ  of  mandamus  issue  requiring  the  city  and  its  officials 
to  reinstate  the  relator,  Biaggio  Hartino,  to  his  position  as 
an  unskilled  laborer  in  the  department  of  public  works  of  the 
City  of  Blue  Island,  to  enter  his  name  on  the  payroll,  appropriate 
moneyE,  pay  relator  from  June  14,  1933,  at  the  rate  of  $540  a 
year,  and  by  the  same  order  the  court  also  entered  Judgment 
against  respondents  for  t<l»20O. 

The  original  petition  for  mandamus  was  filed  February 
27,  1934,  and  a  general  demurrer  thereto  was  sustained*  There- 
after an  amended  petition  was  filed  April  9,  1934,  and  a  general 
and  special  demurrer  thereto  was  likewise  sustained.  June  25, 
1934,  a  second  amended  petition  was  filed.  Respondents  interposed 
a  general  and  special  demurrer,  which  was  overruled,  whereupon 
respondents  elected  to  stand  by  their  demurrer  and  the  order  for 

mandamus  followed. 

The  second  amended  petition  alleged  that  the  City  of 
Blue  Island  had  adopted  the  provisions  of  "An  act  to  Regulate 
Civil  Service  in  Cities,"  and  that  the  civil  service  act  had  been 
in  effect  in  Blue  leland  for  some  fire  years*  that  the  relator, 
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Biaggio  Martino,  was  a  civil  service  employee  of  the  city,  being 
an  unskilled  laborer  in  the  department  of  public  works  and  classi- 
fied under  "Unskilled  Labor  -  Class  P  -  Grade  1."   It  was  further 
alleged  that  in  the  month  of  May,  1933,  relator  war,  discharged  by 
one  Barney  Hammond,  Ouper intend ent  of  Public  orks,  "without  cause 
or  charges  being  preferred  again  rst  him,  said  discharge  beinr;  for 
political  reasons  only?"  that  Martino  had  performed  hie  duties  and 
is  ready,  willing  arid  able  to  continue  go  to  do,  but  has  been  refused 
his  position  without  cause;  that  the  city  has  provided  for  said  posi- 
tion at  the  rate  of  $540  a  year  in  its  annual  appropriation  bill  for 
the  year  1932  and  succeeding  years;  that  at  a  meeting  of  the  civil 
service  commission  held  June  10,  1933,  the  commission  notified  the 
superintendent  of  public  works  to  appear  before  the  commission  June 
14,  1933,  relative  to  the  reinstatement  of  relator;  that  at  said 
meeting  che  commission  asked  the  superintendent  of  public  wUfkM   to 
state  his  reasons  for  discharging  relator  and  why  no  charges  were 
filed,  to  which  the  superintendent  replied  that  he  did  not  know  he 
had  to  notify  the  commission  and  that  the  relator  w&a  discharged  on 
order  from  an  alderman  for  political  reasons*   It  is  alleged  that 
the  commission  thereupon  ordered  the  relator  to  be  reinstated  to 
his  position,  with  pay  from  June  1  to  June  15,  2MS*  "inasmuch  as  no 
charges  were  filed  or  the  Commission  nocixied,  anJ  that  his  discharge 
was  contrary  to  the  Civil  service  Laws;"  that  the  superintendent  of 
public  works  was  thereupon  notified  of  the  action  taken  by  trie 
commission  but  has  failed  to  reinstate  and  employ  the  relator;  that 
respondents  have  assigned  others  to  perform  the  duties  ox  the  relator 
and  are  paying  them  the  salary  whioh  rightfully  belong*  to  him. 

It  is  first  urged  as  ground  for  reversal  that  the  relator 
was  properly  and  legally  discharged  and  that  the  order  of  reinstate- 
ment issued  by  the  commission  was  unauthorized  and  void.  The  right 
of  person*  appointed  under  the  civil  service  act  in  cities  not  to  be 
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flischarged  except  for  cause  and  upon  written  charges  and  after  an 

opportunity  to  "be  heard  in  his  own  defense  is  based  upon  section  12 

of  "An  Aot  to  Regulate  the  Civil  Service  of  Cities,'1  (Illinois 

State  Bar  Stats.,  1935,  chap.  24,  sec.  12,  par.  697)  which  contains 

the  following  provision* 

"Excepting  as  hereinafter  provided  in  this  section,  no 
officer  or  employee  in  the  classified  civil  service  of  any  city* 
who  shall  have  been  appointed  under  said  rules  and  after  said 
examination,  shall  be  removed  or  discharged  except  lor  cause, 
upon  written  charges  and  after  an  opportunity  to  be  heard  in 
his  own  defense.  I  uch  charges  shall  be  investigated  by  or 
before  said  civil  service  commission,  or  by  or  before  some  officer 
or  board  appointed  by  said  commission,  to  conduct  such  investigation* 
The  finding  and  deoision  of  such  commission  or  investigating  officer 
or  board,  'Then  approved  by  said  commission,  thai!  be  certified  to  the 
appointing  officer,  and  shall  be  forthwith  enforced  by  such  officer, 
Mothing  in  this  act  shall  limit  the  power  of  any  oixicor  to  suspend 
a  subordinate  for  a  reasonable  period,  not  exceeding  thirty  days. 
In  the  course  oi  an  investigation  of  charges  each  member  of  the 
commission,  and  of  any  board  so  appointed  by  it,  and  any  officer 
so  appointed  shall  have  the  power  to  administer  oaths  and  jhall 
have  power  to  secure  by  its  subpoena  both  the  attendance  and  testi- 
mony of  witnesses,  and  the  production  of  books  and  papers  relevant  to 
such  investigation.  Mothing  in  this  section  shall  be  construed  to 
i^Sui re  L-uoh  ch-v.-ges  or  investigation  in  cases  of  laborers  or  personsi 
having  the  custody  of  public  money,  for  the  safe-keeping  oT~which 
another  person  has_  given,  bonds."   (It ai i c s~bur sT} 

3y  the  express  provisions  of  the  last  sentence  of  this  section 
the  benefits  of  the  act  are  not  extended  to  laborers  or  to  persons 
having  the  custody  of  public  money  for  the  safe-keeping  of  which 
another  person  has  given  bonds*  It  is  argued  that  the  petition  of 
relator,  a  common  laborer,  is  based  upon  the  allegation  that  he  was 
discharged  for  political  reasons  and  without  charges  being  preferred 
against  him  and  that  under  the  provisions  of  section  12  relator  could 
be  discharged  by  his  appointing  officer  without  oause  and  for  any 
reason  whioh  the  appointing  officer  deems  sufficient,  or  for  no  reason. 

This  section  wan  considered  in  the  case  of  Pity  of  Chioago 
V*  Southern  Surety  Co*,  239  111.  App.  628,  in  relation  to  the  case 
of  a  civil  service  employee  having  the  custody  of  public  money,  and 
we  there  held  that  the  effect  of  the  opinion  in  People  v.  Loeffler, 

175  111.  585,  is  that  - 

"As  to  the  manner  of  appointment  in  the   office   of   the 
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collector,  the  provisions  of  Section  22  of  the  Cities  and  Villages 
Aot  have  teen  modified  by  the  provisions  of  the  Civil  Service  Act, 
so  that  while  the  City  Collector  has  the  power  to  name  his  Clerks 
and  Subordinates,  he  is  limited  in  the  naming  of  them  to  the  persons 
whose  names  appear  on  the  Civil  Service  list.  However,  ae  to  the 
removal  of  any  employee  for  whoue  fidelity  he  has  been  required  to 
give  bond,  his  power  is  arbitrary  and  absolute}  he  can  remove  suoh 
employee  at  his  pleasure •" 

The  proviso  ©f  section  12,  excluding  from  the  benefits  of 
the  act  persons  having  the  custody  of  public  money,  also  excludes 
"laborers, H   and  under  the  authority  of  the  Loeffler  ease  and  city 
of  Chicago  v.  Southern  Surety  Co.,  supra ,  the  superintendent  of 
public  works  of  Blue  Island  had  arbitrary  power  to  discharge  the 
relator  without  the  right  of  interference  by  the  civil  service 
commission.  The  commission  in  the  proceeding  in  the  instant  case 
was  attempting  to  override  the  statutory  authority  of  the  superin- 
tendent of  public  works  by  setting  aside  his  order  of  discharge, 
and  under  the  statute  it  has  no  ouch  authority.  In  the  case  of 
laborers  employed  by  cities  the  only  authority  which  the  commissi an 
has  is  to  examine  applicants  for  vacancies  and  to  certify  for 
appointment  those  who  meet  the  requirements,  but  the  commission  is 
devoid  of  any  power  to  remove  or  discharge  such  a  laborer  after 
his  appointment.  The  validity  and  constitutionality  of  this  section 
was  upheld  in -the  case  of  People  ex  rel.  Reilly  v.  City  of  Chicago» 
337  111.  100,  wherein  the  Supreme  court  held  that  section  12  of  the 
civil  service  act  relating  to  oities,  and e xcepting  laborers  from 
the  right  of  a  hearing  before  they  are  discharged  from  any  employ- 
ment, does  not  violate  the  due  process  clause  of  the  state  and 
federal  constitutions,  inasmuch  as  a  laborer  under  the  statute  has 
no  property  right  in  the  particular  position  that  he  occupies  and 
is  not  deprived  of  his  right  to  sell  his  labor  and  to  reoeive 

compensation  therefor. 

It  appears  from  the  minutes  of  the  meeting  of  the  civil 
service  commission,  held  June  14,  1933,  at  which  the  commission 
ordered  Martin©  reinstated,  that  the  superintendent  of  public  works 
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was  asked  to  state  the  reasons  for  Martino' s  discharge  and  why 
charges  were  not  preferred  against  him*  to  which  the  super intendant 
replied  that  he  did  not  know  he  was  required  to  notify  the  commission 
and  that  Martino  was  discharged  for  political  reasons.  It  appears 
from  the  minutes  that  the  commission  thereupon  ordered  the  relator* 
as  an  unskilled  laborer,  to  he  reinstated  to  his  position*  "inasmuch 
as  no  charges  were  filed  or  the  commission  notified  and  that  his 
discharge  was  contrary  to  the  civil  serrice  laws."   The  ground  for 
the  reinstatement  is  thus  stated  in  the  minutes  of  the  meeting  and 
appears  in  the  pleadings  upon  which  the  cause  was  determined.  Coun- 
sel for  the  relator  argues  that  the  allegations  of  the  second  amended 
petition  present  a  new  point  not  heretofore  determined  in  this  state* 
It  ia  conceded  *  of  course*  that  the  appellate  court  in  City  of  Chicago 
v.  Southern  Surety  Co.,  and  the  supreme  court  in  People  v.  Loeffler 
and  People  ex  rel.  Reilly  v.  City  of  Chicago*  supra*  had  this  provi- 
sion under  consideration  in  the  caee  of  civil  service  employees  who 
are  excluded  from  the  benefits  of  the  provisions  of  section  12*  but 
it  is  urged  that  section  12  imposes  three  requirements  for  a  valid 
discharge*  namely*  (l)  cause*  (2)  written  charges*  and  (3)  an  oppor- 
tunity to  he  heard  in  his  own  defense,  and  that  these  must  coexist  in 
the  case  of  removal  of  all  officers  or  employees  under  the  classified 
civil  service?  that  all  these  requirements  are  necessary  except  as 
the  same  are  modified*  with  respect  to  laborers,  in  the  last  sentence, 
which  does  not,  however,  exclude  that  class  from  the  protection  offered 
by  the  first  sentence  but  merely  reduces  the  number  of  requirements 
from  three  to  two}  that  while  the  laborer  may  be  removed  without 
written  charges,  there  is  no  authority  under  the  law  for  his  removal 
without  cause.   However,  in  the  instant  case  the  cause  of  relator* e 
removal  was  stated  by  the  superintendent  of  publio  works*  and  whether 
that  cause  was  good  or  not  was  immaterial*  since  under  the  authority 
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°*  City  of  Ghioago  t.  Southern  Surety  Co.,  supra,  the  superinten- 
dent had  the  right  to  remove  relator  "at  his  pleasure,"  It  was 
evidently  the  intent  of  the  legislature  that  lahorers  could  he 
removed  for  any  cause  and  without  written  charges  "being  preferred 
against  them  or  an  opportunity  to  he  heard  in  their  own  defense, 
and  the  courts  have  given  effect  to  this  legislative  intent  hy 
decisions  construing  the  act  and  upholding  the  constitutionality 
thereof.  If  the  act  is  had  the  remedy  lies  with  the  legislature, 
and  not  with  the  courts. 

Other  grounds  are  also  urged  for  reversal,  including  the 
defense  of  laches »   hut  in  view  of  the  conclusion  reached  upon  the 
main  question  in  the  case  we  deem  it  unnecessary  to  consider  them. 

ror  the  reasons  stated  the  judgment  of  the  Superior 
court  should  he  reversed,  and  it  is  so  ordered. 

jxrocacairT  reversed. 

Sullivan,  P.  J.,  and  Seanlan,  J»>  concur. 
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ANTHONY  FOHTUMA.  administrator 
of  the  estate  of  Agnes  Fiwula, 
deceased  , 

Appellee , 


v. 


THE  FRUEEHTIAL  INSURAHOE  COMPANY 
OF  AMERICA,   a  corporation". 

Appellant* 


APF3A1  FROM  MUNICIPAL 
COURT  OF  CHICAGO. 

28  7  LA.  620' 


ME.  JUSTICr  FRIEND  EEUfBHEB  THE  OPINION  OF  THE  COURT. 


Anthony  i'ortuna,  as  administrator  of  the  estate  of  Agnes 
Siwula,  deceased,  sued  to  recorer  on  a  policy  of  insurance  issued 
on   the  life  of  deceased.  Trial  was  had  hy  jury,  resulting  in  a 
verdict  and  judgment  for  plaintiff  for  #500,  from  which  this 
appeal  is  taken* 

The  statement  of  claim  alleges  that  June  15,  1931,  defend- 
ant issued  its  policy  for  $500  on  the  life  of  Agnes  Siwula;  that 
she  died  April  17,  1932 J  that  the  policy  was  in  force  on  the  date 
of  her  death  and  had  not  "been  paid* 

The  affidavit  of  merits  averred  among  other  things  that 
tha  policy  should  not  take  effect  Mif  on  the  date  thereof  ttie 
insured  he  not  in  sound  health,  hut  that  in  such  event  the  pre- 
miums paid  on  such  polioy  he  returned."   It  is  also  averred  that 
the  insured  was  not  in  sound  health  on  the  date  of  the  policy,  "but 
was  suffering  from  cancer;  that  when  the  policy  was  issued  the 
insured  was  confined  in  the  Cook  county  hospital  and  had  been  there 
from  June  10  to  July  3,  1931,  suffering  from  an  ailment  diagnosed 
as  cancer.  It  is  further  alleged  in  an  additional  affidavit  of 
merits  filed  hy  defendant  that  the  policy  of  insurance  sued  upon 
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was  issued  on  the  application  of  someone  purporting  to  "be  Agnes 
Siwulal  that  the  person  who  signed  the  application  was  not  in 
fact  Agnes  Siwulaj  that  another  was  substituted  for  her,  and 
that  therefore  the  policy  issued  upon  said  application  was  void 
ah  initio  and  of  no  force  and  effect* 

The  policy  sued  on  was  received  in  evidence  upon  the 
trial  of  this  cause.  It  is  dated  Jure  15,  1931,  and  provides 
specifically  that  it  shall  not  take  effect  if  on  the  date  thereof 
the  insured  is  not  in  bound  health.  It  appears  from  the  evidence 
that  deceased  was  admitted  to  the  Cook  county  hospital  June  10, 
1931,  and  her  illness  was  diagnosed  as  carcinoma,  or  cancer,  of 
the  cervix.  She  died  as  a  result  of  this  disease  in  April,  1932* 
Defendant  produced  evidence  tending  to  show  that  the  application 
for  the  policy  was  made  June  12,  1931.  The  agent  who  took  title 
application  testified  that  the  person  whose  picture  waB  admitted 
in  evidence  and  identified  "by  Anton  Siwula  as  a  photograph  of  his 
wife  was  not  the  person  who  applied  for  the  policy.  There  is  evidenoe 
that  Agnes  Sivmla  was  approximately  5  feet,  9  inches  in  height,  where- 
as the  person  who  applied  for  the  policy?  according  to  the  agent,  was 
not  over  5  feet,  three  inches.  An  interne  at  the  Cook  county  hospital, 
who  attended  deceased  in  June  and  July,  1931,  testified  that  the  can- 
cer with  which  she  was  afflicted  June  12,  1931,  had  existed  for  at 
least  eight  months  prior  thereto.  Anton  Siwula  testified  that  the 
application  for  the  policy  was  made  on  June  9.  This  presents  about 
the  only  conflict  in  the  evidence?  most  of  which  is  documentary  and 
undisputed,  and  as  to  this  evidence  James  Aquavia,  the  agent,  and 
also  Anthony  D'Arco,  who  was  with  Aquavia,  testified  that  Siwula  met 
them  after  the  death  of  his  wife  and  requested  them  to  change  the  date 
of  the  premium  receipt  to  June  9th,  but  that  they  refused  to  do  so. 

It  therefore  appears  from  the  undisputed  evidence  to  at 
deceased  was  admitted  to  the  Cook  county  hospital  June  10,  1931, 
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and  was  there  continuously  until  July  3,  1931.  The  policy  was 
issued  June  15th.  During  this  period  her  illness  was  diagnosed 
as  cancer  of  the  cervix.  Disregarding  any  dispute  that  raay  exist 
as  to  the  date  of  the  application  for  the  policy,  the  fact  is 
evident  that  the  applicant  was  -not  in  sound  health  on  the  date 
of  the  policy*  hut  was  in  fact  seriously  ill  with  a  malignant 
disease  from  which  she  died  the  following  year.  It  is  impossible 
to  "believe  that  either  on  the  day  prior  to  her  admission  to  the 
hospital  or  while  in  the  hospital  Mrs.  fUwula  could  in  good  faith 
have  considered  herself  in  sound  health.  Eeeent  authorities 
hold  that  it  is  not  necessary  to  the  avoidance  of  the  policy 
that  the  applicant  should  know  that  her  answers  are  untrue. 
(Western  &   Southern  Life  Ins.  Co.  v.  Tjgmasun,  358  111.  496.) 
However,  we  are  convinced  that  the  issuance  of  this  policy  was 
procured  through  fraud.  Although  there  is  same  alight  conflict 
in  the  evidence  as  to  the  date  of  the  application  for  the  policy, 
the  record  is  rather  convincing  that  the  application  was  made 
June  12  -  the  date  that  it  hears.  On  that  date  Mrs.  Giwula  was 
in  the  Cook  county  hospital,  and  since  the  application  was  taken 
in  her  home  there  is  at  least  a  very  strong  presumption,  as  in- 
dicated "by  the  record,  that  someone  other  than  she  made  the 
application  in  her  ahsence.  Counsel  for  plaintiff  cites  no  authority 
in  his  hrief  hut  upon  oral  argument  relied  solely  upon  the  recent  case 
of  /alsh  v.  Prudential  Ins.  Co ^  285  111.  App.  £26.  After  giving 
that  decision  respectful  consideration,  we  are  satisfied  that  it_i» 
at  variance  with  the  Tomasun  case,  aupra ,  whidi  is  the  most  recent 
expression  of  our  Supreme  court  on  the  Bubject. 

Host  of  the  material  facts  supporting  the  conclusion  here 

_.         ~         — 

reached  are  not  disputed  hut  are  shown  hy  documentary  evidence, 
hospital  records  and  the  testimony  of  the  interne  at  the  hoopitalc 
There  is,  however,  some  flight  conflict  in  the  evidenoe  as  to  the 
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date  of  tJae  application  i  or  the  policy*  and  in  view  of  thie  fact 
the  cause  will  have  to  be  retried*   The  judgment  OS    the  Municipal 
court  ie  reversed  and  the  cause  remanded  for  a  new  trial* 

REVSKSELD  AJL  R£l£a£Di£D* 


Sullivan*  P.  J*»  and  beanlan.  J.*  concur* 


38725 


MARY  TiSKI, 

Appellee , 

T. 


COUTUSTSSTTAL  ASSURAHCI  COMPAMY, 


APP3AL  PROM  5UP3ItfQR  COURT, 
COCK  COUNTY. 


"  oor,or£a-».  I      28  7  I. A.  62.0* 

MR.  JUSTICE  JRHaiD  H^HB  THE  OPIMTOM  OF  THE  COURT. 

Mary  Teski  instituted  suit  in  the  superior  court  to 
recorer  under  the  terms  of  a  life  insurance  policy  issued  "by 
defendant  insuring  the  life  of  her  husband,  Henry  Teski.   De- 
murrers haTing  been  sustained  to  the  several  pleas  filed  by 
defendant  an  "amended  additional  plea  Iv^waa  thereupon  filed. 
Plaintiff's  demurrer  thereto  "being  sustained*  defendant  elected 
to  stand  by  its  additional  plea,  hereupon  the  court  entered 
judgment  in  favor  of  plaintiff  for  $998.  This  appeal  followed. 

Plaintiff's  declaration  alleges  that  June  18,  1925# 
defendant  issued  to  Henry  Teski  a  oertain  policy  of  life  insurance, 
copy  of  which  is  attached  to  the  declaration,  naming  Mary  A.  Teski, 
wife  of  insured,  as  beneficiary!  that  Henry  Teski  died  November 
9,  1932J  that  all  premiums  on  the  policy  had  been  paid  in  full  and 
in  advance  up  to  the  time  of  the  death  of  insured;  that  due  notice 
of  death  and  proof  of  claim  had  been  given  defendant  but  that 
payment  by  defendant  was  refused* 

It  appears  from  the  amended  additional  plea  IV  that  the 
annual  premium  of  |38.85,  v.hich  became  due  June  18,  1931,  was  not 
paid  to  defendant,  but  that  July  13,  1931,  insured  paid  the  defend- 
ant ^20  to  apply  on  the  annual  premium  due  June  18,  1931,  and  at  the 
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same  time  signed  a  certain  note,  which  is  set  out  in  full  in  the 

plea.  Under  the  terms  of  this  note  the  insured  agreed  to  pay  the 

remaining  installment  of  the  premium  due  June  18 ,  1931  ■  namely, 

$18.85,  on  or  "before  September  18,  1931*  The  note  contains, 

among  others,  the  following  provisions* 

"(l)  That  although  said  premium  has  not  been  paid  in 
full  the  insurance  under  said  policy  shall  continue  in  force  until 
midnight  of  the  day  of  the  next  installment  due;  (2)  that  the 
payment  of  each  successive  installment  on  or  before  its  maturity 
shall  further  continue  said  insurance  in  force  until  midnight  of 
the  day  the  next  installment  becomes  due*.  (3)  that  if  all  install- 
ments be  paid  in  full  on  or  before  their  respective  maturities 
such  payments  shall  constitute  payment  of  said  premium  for  said 
time  and  the  Company  will  issue  its  usual  premium  receipt f  (4) 
that  if  any  installment  be  not  paid  in  full  on  or  before  its 
maturity  the  insurance  under  said  policy  shall  thereafter  he  as 
though  none  of  said  premiums  had  "been  paid  and  as  if  this  note 
had  never  been  given;  the  note  itself  shall  thereupon  cease  to 
be  a  claim  against  the  maker  and  zny   part  of  said  premium  pre- 
viouely  paid  shall  he  retained  by  the  Company  as  its  compensation 
for  the  extension  of  credit  and  other  privileges  ^iven  hy  the 
acceptance  of  this  note." 

The  additional  plea  further  averred  that  insured  did  not 

pay  the  defendant  the  installment  of  $18*85  referred  to  in  the 

note,  or  any  portion  thereof,  on  or  before  September  18,  1931; 

that  there  had  been  lent  to  insured  in  September,  1930,  under 

the  provisions  of  the  policy  $114,  no  part  of  which  had  been 

repaid  to  defendant;  that  in  August,  1932,  which  was  ahout  eleven 

months  after"  the  failure  of  insured  to  pay  the  $18*85  installment 

September  18,  1931,  as  provided  in  the  note,  insured  signed  a 

certain  application  for  reinstatement  of  the  policy  wherein  he 

represented  that  his  answers  to  the  questions  in  the  application 

were  complete  and  true;  that  he  was  in  good  health;  that  he  had 

had  no  disease,  injury  or  illness  eince  originally  examined  for 

the  policy;  and  that  he  had  not  been  attended  by  any  physician, 

practitioner  or  surgeon,  nor  consulted  any  since  the  original 

policy  was  taken  out.  The  plea  further  alleges  that  defendant, 

relying  on  the  truth  of  the  answers  to  the  |  .estions  in  the 

application  for  reinstatement  did  reinstate  the  contract  of 
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insurance,  that  injured  died  Jovenher  9,  1932;  that  at  the  time 
he  signed  the  reinstatement  application  he  was  suffering  from 
pulmonary  tuberculosis  and  was  an  inmate  of  the  municipal 
tuberculosis  sanitarium  in  Shieege,  and  was  not  in  good  health j 
that  the  pulmonary  tuberculosis  and  carcinoma  of  the  stomach  from 
whioh  he  was  suffering  caused  his  death  Sovember  9,  1932|  that 
since  injured  was  examined  for  the  original  policy  of  insurance 
he  had  "been  examined  hy  and  consulted  physicians  for  pulmonary 
tuherculosit  and  other  disorders,  and  that  the  false  answers  of 
Insured  to  the  questions  in  the  application  for  reinstatement 
were  made  by  insured  fraudulently  and  with  intent  to  deceire 
defendant  and  for  the  purpose  of  causing  defendant  to  reinstate 
the  policy  of  insurance  $  that  Because  of  said  fraudulent  representa- 
tions in  3aid  reinstatement  application  the  policy  of  insuranee  was 
not  reinstated* 

The  additional  amended  plea  IV  further  avers  that  any  con- 
tinued or  extended  insurance  under  the  terms  of  the  policy  hy 
Tirtue  of  the  payment  of  $20  to  defendant  July  13,  1931,  expired 
prior  to  the  date  of  the  death  of  insured  and  on,  towit,  iugust  5, 
1932. 

From  the  facte  admitted  by  the  demurrer  to  the  amended 
additional  plea  IY  it  appears  that  the  contract  of  insurance  "between 
Tesxi  and  defendant  was  dated  June  13,  1925*  Xhe  annual  premium 
specified  in  the  contract  was  $38.85»  Set  policy  provides  that 
after  it  had  heen  in  force  for  three  full  years  the  insuranee 
company  would  lend,  on  the  sole  seourity  of  the  policy,  any  uum 
whioh  did  net  exceed  the  cash  surrender  value  at  the  end  of  the 
then  current  policy  year,  as  stated  in  the  table  of  policy  value a f 
that  a  grace  period  of  31  days  would  be  allowed  in  the  payment  of 
any  premium  after  the  first,  during  which  time  insurance  /ould 
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continue  in  force.  The  contract  provides  that  if  the  policy  should 
lapse  "by  reason  of  default  in  premium  payment  it  could  be  reinstated 
upon  written  application  to  the  company.  The  policy  further  provides 
that  all  premiums  are  payable  in  advance t  and  that  except  as  provided 
in  the  policy  the  payment  of  premiums  bnall  not  maintain  the  policy 
in  force  beyond  the  date  when  the  next  premium  is  due.  The  policy 
provides  for  the  competition  of  the  reserve  upon  the  American  Ixper- 
ienee  Table  of  Mortality,  and  that  the  cash  surrender  vulue  of  the 
policy  after  three  ya^rs   shall  be  equal  to  the  full  reserve,  omitting 
certain  fractions,  less  a  surrender  charge  of  not  more  than  2-l/2# 
of  the  amount  insured  and  less  any  indebtedness  to  the  company j  that 
the  amount  of  paid  up  insurance  end  the  term  of  continued  insurance 
v/ill  be  such  as  the  eash  surrender  vr.lue  would  purchase  as  a  single 
premium  at  the  attained  age  of  insured  according  to  the  ,jaeriean 
j&cperience  Table  of  Mortality.  It  is  provided  under  the  heading  of 
policy  values  that  after  the  policy  has  been  in  foroe  for  three  full 
years,  upon  default  in  payment  of  any  premium,  or  in  three  months 
after  such  default,  insured  may  elect  one  of  three  optional  (l)  to 
receive  the  surrender  value  ef  his  policy  in  cash;  (2)  to  purchase 
paid  up  insurance,  payable  at  the  same  time  and  on  the  same  conditions 
as  provided  ia  the  policy |  and  (3)  to  have  insurance  for  the  face 
amount  of  the  policy  less  any  indebtedness  to  the  company  thereon  con- 
tinue from  date  of  default  without  the  right  of  cash  loans,  for  such 
term  as  the  net  cash  value  will  purehase.  Under  the  third  provision, 
and  according  to  the  table  of  policy  values,  at  the  end  of  the  sixth 
pear  of  the  policy  there  was  a  cash  or  loan  value  of  £114,  or  con- 
tinued or  extended  insttrance  for  five  years  and  256  days.  The  injured, 
saving  obtained  from  defendant  $114,  the  full  amount  of  the  loanv  >lue, 
there  was  no  extended  or  continued  insurance  in  effect  June  18,  1931, 
srhen  the  policy  lapsed  for  nonpayment  of  premium.  The  policy  specifi- 
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oally  provides  that  the  term  of  continued  insurance  shall  he  such 
as  the  oash  surrender  value  will  purchase  as  a  single  premium  at 
the  attained  age  of  insured  according  to  the  American  Experience 
Table  of  Lortality. 

Prom  the  facts  admitted  by  the  demurrer  to  the  additional 
plea  IV,  it  appears  further  that  July  13,  1931,  after  the  policy 
had  lapsed  but  within  the  grace  period,  inourcd  paid  $20  to  defendant 
and  signed  the  note  in  question,  and  agreed  to  pay  the  remaining  in- 
stallment of  $13.85  on  or  before  September  13,  1931.  The  contract 
of  insurance,  under  the  provisions  of  the  note,  remained  in  force  up 
to  and  including  eptember  13,  1931.  Defendant  contends  that  the 
failure  of  the  insured  to  pay  the  installment  due  on  that  date  caused 
the  policy  to  lapse  aii  of  its  due  date  of  June  13,  1931.  This  con- 
tention is  based  upon  the  provision  in  the  note  which  specifically 
provides  that  if  the  installment  of  'v18»85  was  not  paid  Septeafcer  18, 
1931,  the  insurance  under  the  policy  should  thereafter  "be  as  though 
the  premium  had  not  been  paid  and  as  though  the  note  had  not  been 
givenj  and  that  the  note  itself  should  thereupon  cease  to  be  a  claim 
against  the  maker  and  any  part  of  the  premium  previously  paid  should 
be  retained  by  defendants  as  its  compensation  for  the  extension  of 
credit  and  other  privileges  given  oy  the  acceptance  of  the  note. 

Based  upon  the  facts  disclosed  by  the  pleadings,  it  is  first 
urged  by  defendant  as  grounds  for  reversal  and  to  sustain  its  posi- 
tion in  this  controversy,  that  the  note  was  not  a  payment  of  the  pre- 
mium, but  was  a  mere  accommodation  to  the  insured  to  be  construed  in 
accordance  with  its  terms}  that  inasmuch  as  insured  failed  to  pay 
the  installment  of  premium  in  accordance  with  the  plain  provisions 
of  the  note  the  policy  lapsed  June  18,  1931 |  that  since  insured  had 
ohtained  the  full  amount  of  the  cash  or  loan  value  of  the  policy 
there  was  no  continued  or  extended  insurance  in  force  at  the  time 
of  his  death.   Several  decisions  in  other  states  and  one  in 
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Illinoisp  where  the  legal  effect  of  similar  notes  executed  by 
insured  persons  were  considered,  are  cited  by  defendant  to  sus- 
tain its  position.  In  Vh1  tn  v.  £ew  York_Ii fe.  InsuramiJA. C Pjl» 
20"  Mass.  510,  a  note  was  given  "by  insured  which  had  provisions 
similar  to  the  note  set  forth  in  the  amended  plea.  The  note 
there  contained  the  following,  among-  other  provisions: 

■This  note  in-xjcepted  "by  said  Company  at  the  request  of 
the  maker9  together  with  131.25  in  cash  on  the  following  express 
agreement:   that  although  no  part  of  the  premium  due  on  the  19th 
day  of  August,  1906,  *  *  *  has  been  paid,  the  insurance  there- 
under shall  he  continued  in  force  until  midnight  of  the  due  date 
of  said  note |  that  if  this  note  is  paid  on  or  before  the  date  it 
becomes  due,  such  payment,  together  with  said  oash,  will  then  he 
accepted  by  said  Company  as  payment  of  said  premium,  and  all 
rights  under  said  policy  shall  thereupon  be  the  same  as  if  said 
premium  had  been  paid  when  due;  that  iff  this  note  is  not  paid  on 
or  before  the  date  it  becomes  due  it  shall  thereupon  automatically 
ceaBe  to  be  a  claim  against  the  maker,  and  said  Company  shall  re- 
tain said  oash  as  part  compensation  for  the  rights  and  privileges 
hereby  granted,  and  all  rights  under  said  policy  shall  be  the 
same  as  if  said  cash  had  not  been  paid  nor  this  agreement  made." 

With  reference  to  the  provisions  of  that  note  the  Massachusetts 

court  held  that  the  agreement  signed  by  the  insured  was  binding  on 

himf  that  the  note  was  not  paid  and  for  that  reason,  by  virtue  of 

the  agreement,  it  ©eased  to  be  a  claim  against  the  maker;  that 

"the  $31.25  in  cask  was  treated  as>  a  consideration  for  the  privilege 
Tvhioh  the  assured  had  enjoyed?  and  the  rights  of  both  parties  in 
reference  to  the  policy  were  precisely  the  same  as  if  this  note  had 
never  been  given,  and  the  payment  in  cash  had  never  been  made.  It  is 
impossible  to  make  the  agreement  plainer  than  it  is  by  the  written 
language  contained  in  the  note.* 

In  Talsky  v.  Hew  York  Life  Insurance  Co.,  280  H.  T.  5.  69 
[244  App.  jWLv«  661],  suit  was  brought  under  a  life  Insurance  policy 
containing  provisions  for  disability  indemnity  at  a  premium  of 
$210.20,  payable  annually  on  June  18.  The  premium  due  on  June  18, 
1933 9  was  not  paid,  but  within  the  thirty  day  grace  period  plaintiff 
requested  defendant  to  extend  the  period  of  payment,  paid  part  of 
the  premium,  amounting  to  #37.50,  and  executed  a  note  extension 
agreement  whieh  provided  that  in  addition  to  the  $37.50  paid  by  the 
insured  he  should  pay  the  balance  of  $172.70  on  or  before  October 
18,  1933 ♦   July  4,  1933,  insured  became  totally  and  permanently 
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disabled  and  failed  thereafter  to  pay  the  balance  of  | 172. 70, 
according  to  the  provisions  of  the  note.  In  June,  1934,  the  insured 
tendered  to  defendant  the  arrears  of  premium,  contending  thr.t  the 
note  had  cured  any  default  existing  prior  thereto  and  had  continued 
the  policy  in  force  until  October  13,  1933,  thus  cntitline  him  to 
recover  for  the  disability  v.hich  had  previously  occurred.  The  in- 
surance company  contended  thc.t  the  note  had  not  been  paid  and  the 
policy  had  lapsed  for  nonpayment  of  premium  June  IS,  1933 ,  according 
to  the  provisions  of  the  note  which  were  similar  to  the  provisions 
of  the  not*  la  the  case  before  us.  In  discussing  the  question  under 
consideration  the  court  pointed  out  that  there  was  no  ambiguity  in 
the  provisions  of  the  note;  th^t  undfr  plaintiff1  s  agreement,  if  he 
did  not  pay  the  note  when  due,  his  rights  ^ouH  be  the  same  as  those 
of  any  other  policyholder  who  had  defaulted  in  the  payment  of  premium 
due  June  13,  1933 |  that  the  continued  life  of  the  policy  was  condi- 
tioned on  payment  of  the  note  when  it  matured;  that  when  the  note 
was  not  paid  the  conditional  privilege  was  lost  and  the  original 
default  of  June  18,  1933,  remained.     Eddie  v.  Hew  York  Life 
Insurance  Co.,  75  Cal.  App*  199  [242  Pac.  501]  and  friderwood  v. 
Jefferson  Standard  Life  Insurance  Co.,  177  if.  G«  327,  are  to  the 
same  effect. 

In  Seller  v.  jforth  ;merican  Insurance  Co.,  301  111.  198, 
the  Supreme  court  of  this  state  had  occasion  to  pass  upon  the  question 
under  consideration  in  a  case  where  the  note  was  given  in  part  pay- 
ment of  a  premium  due  December  30,  1913, 

"with  the  understanding  that  all  claims  to  further  insurance  and  all 
benefits  whatever  which  payment  in  cash  of  said  premium  would  have 
secured,  shall  become  immediately  void  and  forfeited  to  said  Company 
if  this  note  is  not  paid  at  maturity." 

It  was  there  contended  that  since  the  premium  was  paid  partly  in  cash 
and  partly  by  notes,  an  agreement  to  receive  the  notes  as  absolute 
payment  of  the  premium  was  established,  but  the  court  held  otherwise, 
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saying  ( p .  205 ) t 

"This  contention  If?  not  round  "because  the  note,  "both 
state  in  the  same  sentence  in  which  it  is  said  that  the  note  is 
given  in  part  payment  of  the  premium  due,  that  Mm  otWes  are 
accepted  lay  the  Company  'with  the  understanding  that  all  claims 
to  further  insurance  and  all  benefits  whatever  v/hioh  pavaent  in 
cash,  oi  said  premium  would  have  secured,  shall  become  immediately 
roid  and  be  forfeited  to  said  Company  if  this  note  is  not  rmli   et 
maturity.'  »  »  *  By  the  plain  terms  of  these  instruments  they 
were  aooepted  in  part  payment  conditionally  on  their  bein^  paid 
at  maturity,  and  ii  not  so  paid  all  claims  to  lurther  insurance, 
and  all  benefits  whatever  which  payment  in  cash  would  hnv-  secured, 
were  forfeited  and  the  policies  became  void." 

We  think  that  the  foregoing  decisions  sustain  defendant's  contention 
that  the  note  wa-  not  a  payment  of  the  premium.  The  note  in  the  case 
at  bar  was  similar  to  the  notes  involved  in  the  cases  citeu,  and 
as  was  said  by  the  Massachusetts  court  in  White  v.  8e-y   York  Life 
fiMHBM&J&&»  £3£?aj.  "**  Is  impossible  to  make  the       at  plainer 
than  it  is  by  the  written  lr.ncuage  *  *  *♦" 

Plaintiff  seeks  to  minimize  the  force  of  the  foregoing 
decisions  by  stating  that  "in  none  of  those  cases  does  the  question 
arlBe  as  to  whether  the  note  is  p-yment  of  the  premium. *  This 
statement  is  not  accurate,  because  in  the  case  of  Keller  v.  Norths 
American  Insurance  Co.,  supra ,  the  court,  in  discussing  what  it 
characterizes  as  the  "most  important  question,"  namely,  whether 
the  policies  were  in  force  when  insured  died,  states  the  rule  of 
law  to  be  reasonably  well  settled  that 

"a  note  given  by  a  debtor  for  a  precedent  debt  will  not  he  held  to 
extinguish  the  debt  in  the  absence  of  an  agreement  to  that  effect, 
but  will  be  considered  as  conditional  payment  or  as  collateral 
security  or  as  an  acknowledgment  or  memorandum  of  the  amount  as- 
certained! So  be  due.  The  doctrine  proceeds  on  the  obvious  ground 
that  nothing  can  be  justly  considered  as  payment  in  fact  but  that 
which  is  in  truth  such,  unless  something  else  is  expressly  agreed 
to  be  received  in  its  place.  That  a  mere  promise  to  pay  cannot  of 
itself  be  regarded  as  an  effective  payment  is  manifest." 

The  court  then  quoted  from  btory  on  Promissory  Uotes,  cited  in  Heartt 
V.  Rhodes ,  66  111.  351,  as  follOWBi 

"In  general,  by  our  law,  unless  otherwise  specially  agreed, 
the  taking  of  a  promissory  note  for  a  pre-existing  debt  or  a  con- 
temporaneous consideration  is  treated  prima  facie  as  a  conditional 
payment,  only,  -  that  is,  as  payment,  only,  if  it  is  duly  paid  at 
maturity •* 
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The  court  concluded  its  discussion  of  the  point  as  followBt 

"In  the  absence  of  an  express  agreement  by  the  company 
to  accept  the  notes  in  question  as  an  absolute  payment  of  the 
premium  the  premiums  cannot  be  considered  paid." 

In  haonony  with  these  decisions  the  policy  in  question 
should  be  deemed  to  hare  lapsed  at  the  time  the  annual  premium 
became  due,  and  since  insured  had  prior  thereto  obtained  the  full 
amount  of  the  cash  or  loan  value  of  the  policy  there  was  no  con- 
tinued or  extended  insurance  in  force  at  the  time  of  his  death. 
According  to  the  provisions  of  the  note  defendant  is  authorized 
to  retain  the  sum  of  $2Q  as  compensation  for  the  extension  of 
credit  and  other  privileges  given  by  the  acceptance  of  the  note. 
A  similar  provision  was  approved  in  Malte  v.  Hew  York  life  Insurance 
Co*  and  Talskv  v.  Hew  York  Life  Insurance  Co.,  supra. 

Plaintiff  argues,  however,  that  we  ought  to  consider  the 
payment  of  #20  on  July  13,  1931,  and  retained  by  defendant,  as  part 
payment  of  the  premium,  as  the  result  of  which  insured  would  be 
entitled  to  any  extended  or  continued  insurance  for  the  period 
covered  by  the  $20  thus  paid.  There  is  no  merit  to  this  contention, 
because  the  length  of  the  continued  or  extended  insurance  in  any  event 
i«  an  actuarial  question,  and  since  it  is  specifically  averred  in  the 
amended  additional  plea  IT,  and  admitted  by  the  demurrer  thereto, 
that  any  continued  or  extended  insurance  under  the  terms  of  the 
polioy  by  virtue  of  the  payment  of  #20  to  the  defendant  on  July  13  s> 
1913$  expired  prior  to  the  date  of  insured's  death,  and,  on  towit» 
August  5,  1932,  it  is  difficult  to  understand  how  plaintiff  can  now 
avail  herself  of  the  argument  made* 

As  to  the  reinstatement  of  the  policy,  the  allegations  of 
the  amended  additional  plea,  if  taken  to  be  true,  clearly  indicate 
that  misrepresentations  of  fact  were  made  by  insured  which  con- 
stituted fraud.   It  is  averred  that  when  the  application  for  re- 
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instatement  was  made  insured  was  a  patient  in  the  Chicago  Municipal 
Tuberculosis  Sanitarium,  that  he  was  afflicted  with  pulmonary  tuber- 
culosis and  cancer*  and  these  allegations  are  admitted  by  the  demurrer 
to  be  true.  Under  the  circumstances  we  think  the  defense  interposed , 
that  the  policy  was  not  reinstated  and  was  not  in  force  at  the  time 
of  insured's  death,  is  well  taken*  The  policy  was  reinstated  upon 
the  representations  made  by  insured  that  he  an  in  sound  henlth, 
that  he  had  not  been  treated  by  a  doctor,  etc.  These  representa- 
tions, if  true,  would  have  entitled  him  to  reinstatement.  However, 
since  they  were  manifestly  untrue,  and  admitted  to  be  fraudulent  by 
plaintiff's  demurrer  to  the  amended  additional  plea,  it  would  seem 
to  follow  that  defendant  had  a  right  to  set  aside  the  reinstatement 
and  refuse  to  honor  the  claim* 

Other  points  raised  by  plaintiff  present  no  convincing 
reasons  for  sustaining  the  Judgment.  We  are  of  the  opinion  that  the 
court  erred  in  sustaining  the  demurrer  to  the  amended  additional 
plea  IV.  Judgment  of  the  superior  court  is  reversed  and  the  cause 
remanded  with  directions  that  the  demurrer  be  overruled  wnd  £w*hf»*~Ty 
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PALACE  LIVE  POULTRY  CAR  CCMPAHY,        ) 
a  oorporation» 

Appellee,        )    APPEAL  FROM  CIRCUIT 

T»  j   COURT,  COOK  coinrTY. 

■mma'  mmJ*      J287I.A..620* 

MR.  JUSTICE  FRIEUD  MTOBHI  THE  OPIHIOH  OF  THE  COURT, 

By  this  appeal  defendant  seeks  to  reverse  a  decree  of 
the  circuit  court  holding  him  to  account  to  plaintiff  for  the 
use  by  defendant  as  well  as  "by  others,  including  Getz  Poultry  & 
Egg  Corporation,  of  a  certain  railway  car  designed  for  the 
transportation  of  live  poultry. 

The  original  complaint  named  Getz  and  Getz  Poultry  & 
Egg  Corporation  as  defendants.  Demurrers  filed  "by  both  defendants 
were  sustained*  and  plaintiff  filed  an  amended  bill.   Getz  filed 
his  answer  thereto,  and  Getz  Poultry  &  Egg  Corporation  demurred. 
By  stipulation  of  the  parties  plaintiff  was  then  given  leave  to 
file  a  second  amended  hill,  which  Getz  again  answered.  The 
demurrer  thereto  "by  Getz  Poultry  &  Egg  Corporation  was  sustained, 
and  the  corporation  was  thus  eliminated  as  a  defendant  and  no 
relief  is  sought  against  it. 

The  issues  thus  made  by  the  second  amended  complaint  and 
Getz*s  answer  were  referred  to  a  master  in  chancery,  who  heard  the 
cause  and  filed  a  report  recommending  that  Getz  be  held  to  account 
to  plaintiff  for  his  use  of  the  car  in  the  transportation  of  lire 
poultry.   Exceptions  to  the  master's  report  were  sustained  "by 
the  chancellor,  and  the  decree  appealed  from  was  entered  directing 
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Getz  to  account  to  plaintiff  for  the  use  of  the  car  in  ejection, 
"so  far  as  Getz  may  hare  used  it  or  permitted  its  use  by  others, 
including  Getz  Poultry  &   Egg  Corporation." 

The  facte,  so  far  as  they  are  material  to  the  issues 
involved,  disclose  that  Getz  had  from  time  to  time  procured  oars 
from  Lire  Poultry  Transit  Co.,  predecessor  in  interest  to  plain- 
tiff (hereinafter  termed  plaintiff «s  predecessor),  not  only  for 
transportation  hut  also  for  the  storage  of  live  poultry.  3uch  a 
oar  was  procured  "by  him  Ootooer  19,  1924,  pursuant  to  a  "bill  of 
Bale  which  recited  a  consideration  of  $125  and < described  the  oar 
as  "one  (l)  wooden  superstructure  railway  car,  designed  for  the 
transportation  of  live  poultry,  and  for  convenience  bearing  the 
numher  3434 1  subject  to  license  agreement  covering  royalties  on 
patents,  this  day  entered  into  between  the  parties  hereto."  At 
the  same  time  Getz  executed  and  delivered  the  so-called  license 
agreement,  dated  Octooer  16,  1924,  reciting  in  substance  that  Live 
Poultry  Transit  Co.,  a  Delaware  corporation,  referred  to  as  the 
"licenser,"  had  the  exclusive  license  for  the  use  of  all  patents  and 
applications  for  patents  relating  to  railway  oars  for  the  transporta- 
tion of  live-poultry,  and  granting  unto  Getz,  as  licensee,  the  right 
to  the  use  of  said  patents  in  connection  with  the  car  purchased  "by 
him,  and  for  no  other  purpose,  so  long  as  the  car  should  be  used  hy 
Getz  for  the  storage  of  live  poultry,  without  royalty,  hut  that  in 
case  Getz  should  thereafter  use  the  oar  for  the  transportation  of 
live  poultry,  then  the  licenser  agreed  that  the  amount  of  royalties 
to  De  charged  to  and  paid  "by  Getz  should  he  exactly  the  same  sum  of 
money  per  trip  as  is  covered  "by  the  railway  tariffs  in  effect  per- 
taining to  the  rental  of  live  poultry  oara,  as  approved  hy  the 
Interstate  Commerce  Commission,  together  with  the  additional  sum 
therefor,  as  a  part  of  the  royalty,  equal  to  the  mileage  allowed 
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and  paid  by  railroads  for  the  use  of  live  poultry  cars  covered  by 
railroad  tariffs  approved  by  the  Interstate  Oorimerce  uommiL;-. Loc» 

After  using  the  car  several  years  for  storage  purposes  only, 
and  never  for  transportation*  it  became  pretty  badly  worn  and  Getz 
sought  from  plaintiff's  predecessor  an  estimate  on  repairs.  Instead 
of  repairing  the  old  ear*  however*  plaintiff's  predecessor  delivered 
to  Getz  another  ear,  Ho.  3435,  "in  place  of"  oar  Ho.  3434,  fca  Getz 
testified.  The  exchange  was  made  without  the  passing  of  any  bill 
of  sale  or  other  writing. 

In  1920  Geta  received  an  inquiry  from  the  Pennsylvania 
railroad  yardmaater  as  to  the  ownership  of  the  second  car,  Ho.  3435. 
Gets  was  advised  that  if  he  did  not  establish  title  to  this  ear  in 
himself  he  would  be  charged  demurrage,  trackage,  etc.  By  way  of 
reply  Gets  exhibited  the  bill  of  sale  and  contract  relating  to  ear 
No.  3434,  but  when  the  railroad  employee  observed  the  discrepancy  in 
the  numbers,  Getz  took  the  original  bill  of  sale  and  contract  back 
to  plaintiff's  predecessor  and  contacted  one  Waldo  Johnson,  vice 
president  of  the  concern,  and  told  him  that  "the  railroad  is  after 
me j  you  better  give  me  something*  a  bill  or  something*  on  3435* 
showing  that  JLt  belongs  to  us."  Johnson  took  the  t*o  documents  zo 
another  room  and  upon  his  return  handed  them  back  to  Getz  with  the 
number  3434  changed  to  3435  on  b»th  the  bill  of  sale  and  the  license 
agreement.  Getz  acoepted  the  documents  as  altered. 

It  is  oonoeded*  of  course*  that  under  the  license  agreement 
which  accompanied  the  bill  of  sale  to  car  Ho.  3434  Getz  was  limited 
to  the  use  of  the  car  for  storing  live  poultry  only*  without  royalty* 
and  that  in  no  event  would  he  have  been  permitted  to  use  the  car  for 
transportation  of  live  poultry  without  paying  royalties  and  mileage 
therefor*  in  accordance  with  the  schedule  approved  by  the  Interstate 
Commerce  Commission.  Getz  takes  the  position*  however*  that  since  no 
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new  Mil  of  sale  or  license  agreement  passed  "between  the  parties 
at  the  time  Getz  ohtained  car  Ho.  3435  hy  trade,  the  license  agree- 
ment theretofore  existing  was  thereby  rendered  void  by  merger  of 
title;   that  the  limitation  which  had  been  placed  upon  the  use  of 
the  ear  under  the  original  license  agreement  was  removed  wh^n  the 
exchange  was  made;  and  that  thereafter  Getz  was  at  liberty  to  us« 
car  Ho.  3435  not  only  for  Hie  storage  of  live  potat.ry  hot  alt'o  for 
the  transportation  thereof,  without  subjecting  himself  to  the  charges 
for  royalties  and  mileage  imposed  by  the  original  agreement  pertaining 
to  Ho.  3434.  "e  cannot  concur  in  this  contention  for  several  reasons* 
Getz  himself  testified  that  he  received  car  Ho.  3435  "in  place  of" 
oar  Ho.  3434,  and  it  was  evidently  his  understanding  that  because 
of  the  circumstances  under  which  the  exchange  was  made  and  the 
bill  of  sale  later  altered  the  relationship  between  the  parties 
had  not  changed*   Moreover*  when  the  railroad  authorities  demanded 
of  Getz  proof  of  his  ownership  of  car  Ho.  3435,  he  exhibited  the 
original  bill  of  sale  and  license  agreement,  thereby  indicating^ 
we  believe,  that  he  recognized  owning  car  Ho*  3435  under  the  condi- 
tions specified  in  the  original  bill  of  sale  and  license  agreement. 
Furthermore,  if  Getz  himself  had  not  considered  the  written  instru- 
ments altering  the  conditions  under  which  he  purchased  oar  Ho.  3434 
as  applicable  to  the  possession  of  car  Ho.  3435,  it  is  difrieult  to 
understand  why  he  a ccepted  from  plaintiff's  predecessor  the  original 
bill  of  sale  and  license  agreement  with  a  mere  alteration  of  the  oar 
numbers.  It  also  appears  from  the  evidence  that  in  1932  Getz  represented 
to  the  officials  of  the  railroad  company  that  he  owned  oar  Ho.  3435,  and 
to  prove  his  ownership  he  exhibited  to  them  the  same  original  bill  of 
sale  and  license  agreement  with  the  altered  numbers  thereon.  In  view  of 
these  circumstances  he  cannot  now  claim  that  the  limitations  were 
removed  when  he  acquired  the  second  car.  inch  claim  is  inconsistent 
with  his  subsequent  oonduot  by  which  he  held  himself  out  as  the  owner 
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of  oar  Ho.  3435  subject  to  the  license  limitations  applicable  to 
oar  Uo.  3434. 

It  is  next  urged  that  Johnson*  as  rice  president  of  plain- 
tiffs predecessor  corporation  had  no  authority  "by  virtue  of  his 
office  to  make  a  contract  for  his  company  or  to  alter  the  terms  of 
the  contract  theretofore  made.  Hi  think  it  is  a  sufficient  nnswer 
to  this  contention  to  quote  from  the  record,  indicating  that  sub- 
stantially all  of  Geta's  dealings  had  been  had  with  Johnson  and  "by 
'flhioh  Johnson's  authority  to  act  for  plaintiff's  predecessor  is 
pretty  clearly  estahlished.  The  following  excerpts  are  taken  from 
the  cross-examination  of  Getz: 

"Q,.  Ihen  you  went  to  take  these  papers  up  to  Mr.  Johnson, 
how  come  you  didn't  take  then  to  Mr.  Mudd  who  signed  them,  you 
knew  him»  dicta*  t  you? 

A.  X  wasn't  doing  business  with  Mr.  Mudd* 

Q.  Mr.  Mudd  had  signed  these  papers? 

A.  X  know  it,  but  my  transactions  wore  with  Mr.  Johnson 
most  of  the  time. 

Q,.  Hadn't  you  erer  transacted  business  with  Mr.  Mudd? 

A*  Mot  to  my  knowledge.  I  even  "borrowed  twenty  thousand 
dollars  through  Mr.  Johnson. 

0,.  Tou  had  never  transacted  "business  with  Mr.  Mudd? 

A.  I  never  asked  Mr.  Mudd  for  anything. 

Q,.  Did  you  know  him? 

A.  Yes,  oasuallyj  not  intimately. 

Q,.  So  when  you  wanted  the  numbers  changed  in  these  papers 
instead  of  taking  them  to  him  you  took  tham  to  Johnaon? 

A.  Yes." 

It  is  further  urged  that  the  exchange  of  cars  and  the  alteration 
of  the  original  Dill  of  sale  and  contract  as  to  the  car  numbers  con- 
stituted a  modification  of  the  original  agreement  and  required  a  new 
consideration  to  support  it.   Getz  admitted  receiving  the  second  oar 
to  replace  the  one  which  was  no  longer  useful  to  him.  This  of  itself 
was  a  sufficient  consideration.  In  addition  thereto  the  r ecord  1b 
replete  with  evidence  indicating  that  Getz  exhibited  the  altered 
documents  to  various  persons  as  proof  of  his  individual  ownership 
of  oar  Ho.  3436,  and  the  acceptance  of  the  altered  documents  made 
the  instruments  as  modified  Mnding  on  him. 

Defendant's  counsel  apparently  concedes  that  the  finding 
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of  the  master  that  Getz  should  "be  held   to  account  for  any  rentrl 
or  mileage  received  by  him  for  transporting  poultry  in  oar  Ho*   3435 
is  proper,  fctWW  he  characterizes   that  finding  as   "probably  the 
correct  vie.;,"  hut  it  is   argued   that  Getz'e  liability  to  account 
should  not  extend   through  the  period   of  proprietorship  of   this  car 
by  Getz  .Poultry  &  li&g  Corporation*       The  record  contains  a  history 
of  the  various  names  under  which  Getz  operated  his  business  since 
1924*     He   encountered  many  vicissitudes  following  the   delivery  to 
Uim  of  car  no.  5455*     In  1929  the  business  was   taken  over  by  a  cor- 
poration knovai  as  Alex  Get-  &  Co*     In  1930  it  was  succeeded  "by  Getz 
-oultry  it  Jgg  Corporation*     .Jhe  relationship  of   these  concerns  is 
not  clear,  but   they  were  evidently  formed   to  carry  on  the  business 
ffhieh  Getz  had  initiated*        Getz   testified   that  his  only  interest 
in  the  corporation  was  tbat   of  manager  in  general  charge   of   the 
operations  of    the  company*  with  all  of   the  authority  and  responsi- 
bilities of   that  position.     Aocoruing  fe©  his  testimony  Get*  Poultry 
&  luge  Corporation  was  organized  in  1930  at    the  instance  of  his 
brother,  Keyer  Geta,  and  one  Mr*  keyer.  bcth  of  whom  were  Geta*e 
employees*     Geta«s  wife  also  had  a  substantial  interest  in  the  new 
company  and  was  aotivo  in  its  affairs*       The  personnel  of    the 
organization  remained  practically  unchanged  under   the  successive 
proprietorships*     Several  employees  of   the  business  testified   that 
they  recognised  the  defendant,  Geta,  as  their  employer  throughout 
the  period  of   these  ehangoo.     *•  L.  Kendall,  general  dairy  agent 
of   the  Mi  railroad,   testified  that  Qeta  telephoned  him  in  1932 
"stating  that   that  car  belonged   to  him,  and  any  rental  or  mileage 
accruing  on  that  oar  should  he  paid  to  Mr.   Getz,  as  he  was  the  owner 
of  the  oar,"  and  that  -he   told  mo  to  substantiate  the  fact  that  ho 
was  the  owner  of  the  oar  he  would  forward  mo  a  oopy  of   the  bill  of 
salef   ths.t   thereafter  Kendall  received  from  Getz  a  copy  of   the 
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hill  of  sale,  designating  car  No.  3435 »  David  P.  Skinner,  western 
dairy  agent  for  Hew  York  Central  Lines,  testified  that  ^pril  30, 
1932,  Getz  telephoned  him  that  he  was  shipping  oar  Uo»  3435  with 
lire  poultry  to  Hew  York?  that  he  replied  to  Getz,  "Since  when 
hare  you  "been  in  the  oar  "business?*  and  that  Gets  replied  "Oht  I 
havo  owned  these  oars  for  a  Ion,:;  time."  The  testimony  of  these 
witnesses  is  undisputed,  and  from  this  evidence  the  nature  and 
extent  of  the  corporation's  proprietorship  of  the  car  would  seem 
extremely  doubtful* 

Getz  testified  that  in  the  fall  of  1930,  following  the 
organization  of  Getz  Poultry  &  Egg  Corporation,  he  sold  car  No*  3435 
to  the  company,  executing  a  "bill  of  sale  therefor  and  together 
therewith  delivered  to  Getz  Poultry  i  Egg  Corporation  the  original 
"bill  of  sale  and  license  agreement  showing  the  altered  car  number, 
hen  asked  what  he  received  in  payment  for  this  transaction  Getz 
first  stated  that  he  did  not  remember,  later  recalled  that  "it  was 
nothing  less  than  a  dollar,*  and  ultimately  stated  that  he  got  a 
"Jod  and  some  money"  for  the  car,  the  joo  heins  that  of  manager. 
In  the  light  of  this  testimony  and  the  circumstances  of  the  case  we 
cannot  sustain  defendant's  contention  that  Getz  Poultry  &  Egg  Cor- 
poration was  the  hona  fide  owner  of  the  car  in  question.    We  are 
of  the  opinion  that  the  chancellor  properly  held  that  Getz  indivi- 
dually should  be  liable  for  any  revenues  accruing  under  the  terras  of 
the  original  license  agreement  "because  of  the  use  of  car  Ho.  3435 
for  transportation  purposes  "by  Getz  individually,  as  well  as  "by  other 
persons  or  corporations  using  the  car  with  Getz's  consent  or  per- 
mission, including  Getz  Poultry  &  Egg  Corporation.  Marsh  v.  gflflU, 
66  U.  Y.  533,  cited  "by  plaintiff,  sustains  this  conclusion. 

Lastly  it  is  urged  that  plaintiff  is  guilty  of  laches.  Thic 
issue  was  not  raised  hy  the  pleadings  and  consequently  plaintiff  was 
not  required  to  introduce  evidence  explaining  the  delay  in  instituting 
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euit.  The  lrw  is  well  settled  that  laches  may  not  he  invoked 
unleEe  pleaded.   (Pgden  v.  Stevens »  ?41  111.  556.)   Defendant  in 
his  reply  "brief  concedes  this  to  be  the  rule. 

Ve   find  no  eorrvlncinjr  reasons  for  reversal  of  the  decree 

and  it  is  affirmed. 

AST  UMBO). 

Sullivan t   ?•  -T.,  and  Scanlan,  J.,  concur* 
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J      28  7  I.A.  6  21 

•  JUSTICE  PRIJ3H)  nUnPSfOBi  THE  OPlilOS  OF   TJB  COUl'T* 


Bert  Carlson,  one  of  the  defendants  herein*  brought  suit 
in  the  Municipal  court  against  plaintiii    to  recover  damages  re- 
sulting from  an  automobile  collision,     the  suit  was  determined 
adversely  to  O&rlaen  and  he   thereupon  Brought  a  second  suit  based 
upon  the  amae  facta,  which  again  resulted  In  findings  at?/*  judgment 
in  favor  of  Pavloa  and  against  Carlson.     Thereupon  plaintiif  filed 
a  bill  in  the  superior  court  seeking  to  restrain  Sari  a  on  and  hie 
attorney,  Milton  ^dclman*  from  instituting  iurther  proceeding, 
and  asking  daraagee  resulting  I'lom  the  second  municipal  court  suit 
including  reasonable  attorney's  fees  and  soutfc.     The  .ov.pexior 
court  entered  a  restraining  order  but  refused  to  a*a*d  damages  to 
plainsirf.     By  this  appeal  plaintiff  seek*,  to  r ©worse   that  part 
of   the  ordor  or  decree  which  denied  nisi  the  daisages  | ought, 

itefen&Hute  ha^a  not  {geared  or  filed  briefs  en  appeal* 
and  plaintiff  *  8  one  contention  in  urging  that  a  portion  of  the 
decree  be  reversed  so  ae  to  include  iflM0N  incurred  by  him  in 
defending  the  municipal  court  suits  is   that  he  was  put  to  expense 
and  loss  of  time  in  interposing  a  oefense  to  two  frivolous  >*te 
vexatious  suite,  for  which  he  should  bo  compensated.     It  ia  argued 
that  since  the  chancellor  took  Juriadiction  of    the  cause  and  granted 
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axi  injunction  that  he  uliould  hare  also  granted  plaintiff  complete 
relief  by  awarding  his  the  expense  and  loss  of  time  incurred  in 
cormeotion  with  the  second  municipal  court  fcuit,  including 
attorney'^,  fees,  xioach  &  Jo,  v.  Harding,  348  111.  454,  is  the 
only  case  citeJ  to  support  this  contention.  That  case  merely 
holds  that  equity,  having  Jurisdiction  of  a.   matter*  will  grant 
full  relief  even  though  legal  remedies  must  he  administered  in 
so  doing. 

The  defense  of  the  second  suit  was  undoubtedly  vexatious 
and  ptit  plaintiff  to  considerable  expense,  but  we  know  of  no 
statute  or  rule  of  law,  and  none  has  teen  cited,  which  would  have 
|l  rtlfied  the  court  in  awarding  the  damages  sought.   1- «t®  state* 
by  statute  allow  damages  under  similar  circumstances,  but  that 
is  a  matter  for  the  legislative  assembly.   The  decree  of  the 
superior  court  is  affirmed. 

Sullivan,  Ft  J»»  and  . canlan,  J.»  concur. 
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LITHUANIA]*  ALLIAWES  OF  At-TRICA, 
•  corporation, 

(plaintiff  below). 

Appellee, 


T# 


H0K2  BAHK  &  TRUST  C->X?AOT,  as 

trustee*  under  trust  agreement 
ffo«  698*  efc  al.» 

f andante . 


APJRRAL  TBCM  CIRCUIT 
COURT*  COOK  COUITTY. 

2^7  1X621^ 


2BB92GSE  A*  PQGKA,  conservator  of 
the  estate  ef  Felicia  Posaka, 
Inotme» 

(Defendant  and  cross-complainant 
below) , 

Appellant • 


MR.  JUSTICE  iSfRIKJSEL  nVilYEJtBIi  TKK  QPISIO*  OF  THE  COURT. 

August  1»  193S»  Lithuanian  Alliance  of  America,  a 
corporation*  filed  a  bill  to  foreclose  a  trust  deed  dated  ugust 
25 ,  1927 »  made  by  Home  Bank  &  Trust  company  *  as  trustee,  securing; 
an  Indebtedness  of  ilStOOO.  The  complaint  Joined  as  defendants 
certain  "unknown  owners,*  ishe  are  described  as  persons  claiming 
to  be  Interested  In  the  subject  matter  of  feh*  foreclosure  "or  In 
tfm   reel  estate  or  some  part  or  parts  thereof  &b   the  owner  or 
owners,  holder  or  holders  of  the  reel  -state. M  Thereafter, 
February  9,  1934,  pursuant  to  an  order  of  aourt,  Theodore  A.  Poska* 
conservator  of  the  estate  of  Felicia  roszka,  insane,  obtained  leave 
to  become  a  party  defendant  to  the  bill*  answered  the  complaint  and 
filed  a  cross  bill,  to  -hich  the  Lithuanian  Alliance  of  -meriea  filed 
its  general  and  special  t^murrer* 

Subsequently  the  cross  bill  war.  amended,  as  was  the  general 
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HMl  special  demurrer  thereto  and  upon  argument  the  court  sustained 
the  emended   demurrer  and  disimlsscd   the  orose  bill  at   amenrf^d  for 
want  of  equity.     Theodore  A.   Poska*  as  conservator,  prosecuted  an 
pppeal  to  the  Supreme  oourt  on  the  theory  that  a  freehold  was  in- 
volved, and  sIko  Questioned   the  c  one  tl  tut  tonality  of   thi    Ton  ens 
act,  un<?cr  *hich  Um  real  ectatt  In  question  was  registered.     The 
lupxeme  court*  hoover,  holding  that  a  freehold  was  not  iiivolved 
and  that  a  cause  cannot  ho  brought  directly  to  that  court  upon  the 
ground   that  the  validity  #f  a  etatnte  was  involved  unless  the  reoord 
diseloses  that  the  question  was  presented  to  the  trial  oourt  for 
deoleion  and  preserved  for  review*  refnaed  to  take  Jurisdiction  and 
transferred  the  cause  to  this  court  for  determination.     (lJ.thuanian 
All|,fttgo  v.  Hpgte  Sank  *  Trast  Co*.  362  111*  439.) 

It  appears  from  the  amended  arose  hill  that  Jeliola  rosaka 
was  adjutiged  insane  Slareh  23 ,  19a2#  in  the  County  court  of  Cook 
countyf  Illinois*  and  committed  to  the  Kankakee  State  Hospital 
shore  she  has  been  confined  ever  slnee*  never  having  been  restored 
to  reason  since  her  cosraitment.     It  Is  further  alleged   that  March 
23,  1932,  and  prior   thereto  the  legal   title  to  the  re  1  estate 
nnd  it  foreclosure  was  vest«d  in  th>?  incompetent  person  and  Frank 
A.  Posiska,  her  husband*  as  joint  tenants*  free  i'xom  any  incumbrance* 
a-  evidenced  by  certificate  of  title  Issued  by  the  registrar  of 
titles  of  Cook  county  under  date  of  SWMftNV  2»  1920*     The  cross  bill 
further  alleges  that  fallowing  the  adjudication  of  insanity,  &    -arranty 
deou   dated    ipxil  17*  1922*  bearing  an  acknowledgment  dated     pril  18* 
1922*  and  purporting  to  convey  the   title  and  interest  ef   the  incom- 
petent person  in  said  real  estate  to  one  Paul  Posska*  was  filed  for 
record  in  the  registrar's  office  in  Cook  county*  Illinois *  Kay  23* 
1922*  and  that  Felicia  Poaska*   the  insane  person*  did  net  execute* 
acknowledge  or  deliver  said  warranty  deed  and  did  net  and  could  met 
authorize  or  empower  any  person  to  act  for  her  with  r  ef erenoe  thereto* 
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and  that*  if  tha  deed  bears  her  genuine  signature,  it  was  obtained 
by  fraud. 

It  le  further  alleged  that  about  Kovember  14,  19;>4,  raul 
Posska  conveyed  title  to  the  premises  to  Home  Bank  &  Trust  Company, 
ae  trustee,  under  a  trust  agreement  of  that  date*  aad  that  the 
beneficial  owner  und  r  the  agreement  was  irank  A*  .oeaka,  husband 
of  the  incompetent  persons  that  afterward,  en  or  about  August  25, 
1937,  Frank  A.  Posxka  applied  for  a  loan  to  the  Lithuanian  aiianoo 
of  Aneriee,  who  had  actual  notioe  end  knowledge  of  the  insanity  and 
disability  of  Felicia  Posska,  wife  of  the  applicant!  that  the  right* 
title  and  Interest  of  the  Incompetent  person  in  and  to  her  share  of 
the  real  estate  is  superior  to  the  rights  aad  interests  of  parties 
to  this  proceeding.  The  cross  bill  further  alleged  that  said  Felicia 
Pooska,  insane,  is  seised  In  fee  simple  of  an  undivided  one -half  of 
said  real  estate ,  *-hich  is  improved  with  a  two-story  briok  store  and 
flat  building,  commonly  known  as  3101  south  Morgan  street,  anci  that 

ephle  Posska*  who  claim*  to  be  the  oener  of  an  undivided  on* -half 
interest, and  certain  tenants  are  in  possession  el  said  premises!  that 
Lithuanian  Allienee  of  America  and  ethers  claim  acme  int ureal  in  the 
rerl  estate  whioh  constitutes  a  cloud  upon  the  title  of  said  incompe- 
tent person  and  that  Its  claims  should  be  adjudicated  to  be  a  clond 
on  the  title  and  removed  by  decree  of  court*   The  cross  bill  concludes 
by  praying  for  the  following  relief* 

(1)  That  the  parts  or  shares  bslea&iag  to  «ios»--coaplainant 
and  all  other  owners  of  *&ld  premises  be  settled  and  ascertained  by 
the  oeurti 

(2)  That  a  partition  of  the  premise**  be  made  between  cross- 
complainant  and  all  other  persons  vdio  shall  appear  to  be  owners  of 
or  interested  therein  according  to  their  respective  rights  and 
interests! 

(3)  That  commifj;  loner r  be  appointed  to  moke  a  division  aad 
partition,  or  In  ease  partition  thereof  cannot  be  s*a<.<t  without 
prejudice  to  the  owners  that  said  premises  bo  sold  end  the  proceede 
divided  among  the  owners  according  to  their  respective  tnt  rests i 

(4)  That  the  warranty  deed  from  the  insane  pert* on  to 
*aul  Posska,  the  trust  deed  and  other  subsequent  ootrr  yaneee  bo 
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declared  fraudulent  and  TOld  as  to  the  rights  of  cross- complainant. 

The  principal  question  ior  determination  is  whether  a 
paramount  or  adverse  title  can  t>e  adjudicated  in  a  foreclosure 
proceeding.   It  is  urged  by  c  roas-eonplainant  that  unless  the 
court  determines  her  claim  to  a  paramount  or  adverse  title  in 
this  proceeding  that  the  foreclosure  decree  will  forever  har  her 
rights*  It  is  a  sell  settled  rule  of  law,  laid  down  by  numerous 
decisions  in  this  state*  that  shore  a  arose  hill  is  not  germane  to 
the  original  bill  it  is  subject  to  demurrer*  (People  v.  Fisher * 
335  111.  406|  Patterson  v.  Northern  Trust  Co..  831  111.  22;  nlth 
T.  Johnson.  321  111.  134|  Mnamoor  t.  Howex  200  111.  555.)  Zt  is 
also  well  settled  that  questions  of  adverse  er  paramount  title 
cannot  he  litigated  in  a  suit  to  foreclose  a  Mortgage.  We  so  held 
in  the  recent  case  of  Chap  v.  Lithuanian  Batlonal  Catholic  Church 
of  aaerica*  oaae  Ho.  37834*  not  reported.    lM   that  case  one 
Dalyrimple »  a  eodefendant  in  the  foreclosure  proceeding*  sue  served 
by  publication  predicated  upon  a  false  affidavit.  Daljrinple  claimed 
an  adverse  or  parasuraat  title  and  sought  to  file  an  intervening 
petition  asking  to  he  relieved  from  the  effect  of  the  decree  on  the 
theory  thai,  his  right  to  a  paraaount  title  had  been  adjudicated  in 
the  foreclosure  proceeding.  The  court  denied  him  leave  to  inter- 
vene. Upon  appeal  the  decree  was  reversed  and  the  cause  remanded 
with  directions  to  allow  the  petition  and  for  further  proceedings 
thereon*  upon  the  theory  that  his  rights  had  been  adjudicated  ad* 
versely  to  him  pursuant  to  a  false  affidavit  of  publication!  that 
he  was  not  a  proper  party  to  the  proce  ding  hecauee  ho  claimed  an 
adverse  or  paraaount  title,  which  could  not  he  determined  In  a  fere- 
closure  suit*  and  that  he  was  entitled  to  he  dismissed  from  the  pro- 
ceeding in  accordance  with  the  prayer  of  his  petition  and  to  try 
his  title  in  another  and  separate  preoeeding.  Huuxereus  cases  cited 
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therein  and  in  appellee* a  'brief  are  to  the  same  off cot,  and  the 
rule  la  well  established  in  this  state  that  where  a  defendant  to 
a  hill  for  the  foreclosure  of  a  mortgage  or  truat  doed  sets  lorth 
in  hia  nnrwer  that  ha  haa  title  to  the  property  which  la  paramount 
and  euperior  to  that  of  a  mortgagor  and  derived  Independently  of 
the  mortgagor,  auch  defendant  most  ho  dismissed  from  the  suit.  In 
aneh  oaoe  the  court  la  -without  Jurisdiction  to  paaa  upon  and  deter- 
mine  the  validity  of  tho  defendant's  claim  to  a  paramount  title. 
(Bozarth  t.  Landers*  113  111.  181|  %i taker  v.  Ironsj,  300  111. 
28*l   amU  ▼•  ?*r*r«  »3  111.  176|  Bonis  v.  %oXff,  194  111.  420, 
and  oaaoa  cited  therein.)   It  has  even  "been  hold  that  the  rule 
la  applicable  shore  the  chancellor  Is  of  the  opinion  that  auch 
claim  of  prior  or  superior  title  is  without  substantial  foundation. 
(Gage  y.  Perry,  *3  111.  176f  fiozarth  v.  Landers*  113  111.  131.) 
Tiie  only  proper  parties  to  a  bill  of  foreclosure  axe  the  mortgagor, 
tho  mortgagee  and  those  otiose  estates  and  liens  have  Intervened 
since  the  execution  and  recording  of  the  mortgage.  tJmmUmmtml  T# 
Irona>  S'X)  111.  2B4?  Gage  v.  Perry,.  93  111.  196©) 

In  Chap  t.  Lithuanian  National  Oathollo  Church  of  Jaerioa, 
supra,,  Dalyrimple  was  made  a  party  defendant*  and  served.  He  sought 
to  ho  dismissed  from  th*»  procoedin.;  so  as  not  to  have  hia  claim  of 
a  paramount  title  adjudicated  in  tho  foreclosure  proceeding,  and 
we  held  that  he  wsa  not  a  proper  party  and  was  entitled  to  ho  dis- 
missed ?©  that  he  miiht  have  hia  rights  adjudicated  1m  a  separate 
proceeding.  In  the  instant  ease  ereos-oomplainant  was  not  made  a 
party  to  the  original  proceeoing  hmt  intervened  and  ohtained  leawo 
of  court  to  file  her  answer  and  cross  hill,  and  she  seeks  in  this 
foreclosure  proceeding  to  have  Mai  claim  of  a  paramount  title 
adjudicated.  Upon  the  same  principle  that  was  laid  down  in  the 
:haP  v.  Uthuanlj!^^^^  ■•  *** 

cases  cited,  we  are  constrained  to  hold  that  tho  inoano  person's 
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elaim  of  a  paramount  or  ?uperior  title  crnnot  be  determined  in 
this  foreclosure  proceeding-  and  that  her  cross  hill  was  properly 
dismissed  on  demurrer  for  went  of  Jurisdiction.  That*  hoverer* 
does  not  defeat  or  affect  her  ri/rht  to  file  a  separate  proceeding 
and  hare  her  cl*>i»  of  a  paramount  title  heard  and  adjudicated  in 
another  suit* 

It  is  next  urged  that  the  chancellor*  s  ruling  on  the  demurrer 
was  based  largely  on  the  bindin/r  effect  of  registrations  of  title 
under  the  Land  Titles  act.  Appellant  argues  that  a  deed  made  by  a 
lunatic #  being  yoid,  any  subsequent  certificates  of  title  based 
thereon  are  likewise  void*  eren  as  to  innocent  purchasers.  In  rlew 
of  our  conclusion  that  the  court  had  no  jurisdiction  to  try  a  para- 
mount title  in  this  proceodinj»  we  refrain  from  passing  on  this  point • 
especially  in  view  of  the  faot  that  it  will  undoubtedly  constitute 
one  of  the  principal  arguments  to  mjtftrt  cross-complainant* s  claim 
•f  paramount  title  in  another  proceeding. 

The  only  other  point  raised  relates  to  the  constitutionality 
of  the  Torrens  act.  Thi3  queetion  Ml  disposed  of  by  the  upreme 
oourt  in  Lithuanian  Alliance  ▼  .  Home  Bank  &  Trust  Jo.t  3«2  111*  439. 

binding  no  rer^rsible  error.,  the  dooree  of  the  ^uperior 
oourt  is  affirmed. 

AFFIRMED 
Sullivan..  P»  J.#  and  ^canlant  J.»  concur* 
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WILLIAM  M.  RICHARDS,  ) 

Appellee,  ) 

)      APPEAL  FROM  MUNICIPAL 

▼s,  J 

HARRY  KAPLiOi,  ) 

Appellant.  ) 


MR.  JUSTICE  SCAkLAB  DELIVERED  THE  OPINIO*  OF  THE  COURT. 

An  appeal  by  defendant  from  a  Judgment  entered  against  him 
upon  a  Terdict  of  a  jury  in  an  action  of  forcible  en  try  and  detainer 
finding  him  guilty  of  unlawfully  withholding  the  premises  in  question 
from  plaintiff.   The  premises  involved  are  Apartment  1,  2142  L.  Kedzie 
Avenue,  Chicago,  Cook  County,  Illinois,   Defendant  filed  a  plea  of 
not  guilty  and  demanded  a  jury  trial. 

Defendant  offered  no  evidence.  From  plaintiff's  evidence 
the  following  facts  appear:   On  January  3,  1925,  defendant  and  his 
wife,  being  the  owners  of  certain  property  (a  part  of  which  is  in- 
volved herein),  conveyed  the  same  to  Foreman  Trust  &  Savings  Bank 
as  trustee.   On  the  same  date  the  Bank  entered  into  a  trust  agree- 
ment to  hold  the  property  for  the  benefit  of  defendant,  Herman  M. 
Lipman  and  Benjamin  E.  Cohen.   Thereafter  Cohen  assigned  his  in- 
terest to  defendant  and  Lipman,  and  on  December  12,  1929,  defendant 
and  Lipman  assigned  their  interests  to  Ella  I.  Lightfoot,  who,  on 
October  5,  1931,  assigned  her  interest  to  plaintiff.   On  February 
2,  1925,  the  Bank,  as  trustee,  executed  a  trust  deed  securing  a 
first  mortgage  loan  on  the  property,  and  in  October,  1930,  a  bill 
was  filed  to  foreclose  the  trust  deed.   On  march  22,  1932,  a  de- 
cree was  entered  finding  that  there  was  due  complainant  the  sum  ef 
$105,452,48,  ordering  a  sale  of  the  property  to  satisfy  that  amount, 
and  continuing  the  receiver  in  possession  to  manage  and  operate  the 
property  and  collect  the  rente.   On  March  26,  1932,  at  a  master's 
sale  held  pureuant  to  the  decree,  the  property  was  sold  to  Frances 
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11.  Blakely  for  $13,000.   On  June  25,  1932,  plaintiff  redeemed  the 
property  from  the  sale.   On  Lay  25,  1922,  the  Lank  conveyed  the 
property  by  its  trustee1!  deed  to  plaintiff.   The  apartment  in 
question  is  in  an  apartment  "building  located  on  a  part  of  that 
property.   In  October,  19  29,  defendant  entered  into  a  written 
lease  with  the  Bank  for  the  apartment  at  a  monthly  rental  of  $100. 
It  is  admitted  that  since  the  expiration  of  the  lease  defendant  has 
continued  in  possession  of  the  apartment  and  still  is  in  possession, 
without  any  new  agreement.   The  evidence  conclusively  shows  that  he 
has  not  paid  any  rent  for  the  apartment  since  .February,  1930. 

Upon  the  oral  argument  of  the  present  appeal,  the  members 
of  the  court,  impressed  with  the  fact  that  defendant  had  paid  no 
rent  for  the  apartment  since  .February,  19  30,  inquired  of  defendant's 
counsel  what  equitable  defense,  if  any,  defendant  had  to  plaintiff's 
action,  to  which  inquiry  counsel  replied  that  defendant's  attitude 
was  to  defeat,  if  possible,  any  suit  ior  possession  of  the  apartment 
that  plaintiff  might  bring,  against  him. 

Section  14  of  the  Landlord  and  Tenant  Act  (111.  State  Bar. 
Stats.  1935,  eh,  80,  par,  14)  provides  that  the  grantees  of  any  de- 
mised lands,  tenements,  rents  or  other  hereditaments,  or  of  the 
reversion  thereof,  the  assignees  of  the  lessor  of  any  demise,  and 
the  heirs  and  personal  representatives  of  the  lessor,  grantee  or 
assignee,  shall  have  the  same  remedies  by  entry,  action  or  otherwise, 
for  the  nonperformance  of  any  agreement  in  tne  lease,  or  for  the 
recovery  of  any  rent,  or  for  the  doing  of  any  waste  or  other  cause 
of  forfeiture,  as  their  grantor  or  lessor  might  have  had  if  such 
reversion  had  remained  in  him.  In   West  aide  Trust  and  Savings  Bank 
v.  Lofoten.  358  111.  631,  638-9,  the  court  stated: 

"The  devisee  or  grantee  of  a  lessor,  by  tne  express  provi- 
sions of  section  14  of  the  Landlord  and  Tenant  act,  may  maintain 
an  action  of  forcible  detainer  in  ais  own  name.   The  right  of  the 
respective  plaintiffs  in  the  illustrative  cases  cited  presumably 
vested  in  those  who  had  ner»x   been  in  the  actual  possession  of  the 
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premises,   i'he  jaaxxifeet  legislative  intent  disclosed  by  section  2 
is  that  only  in  case*  brought  under  the  first  clause  is  the  action 
primarily  one  for  re-possession,  and  that  the  reuedy  afforded  by 
the  remaining  clauses  is  not  restricted  to  those  who  were  originally 
in  possession  of  the  land  but  also  extends  to  the  persons  presently 
entitled  to  the  possession  after  a  demand  in  writing." 

Under  the  evidence  and  the  law,  therefore,  plaintiff  succeeded  to 
the  right*  of  defendant's  lessor,  foreman  Trust  and  Savings  Bank. 

On  January  18,  1933,  plaintiff  commenced  a  forcible  detainer 
suit  against  defendant  for  the  possession  of  the  premises,  and  on 
March  28,  19  33,  obtained  judgment.  Defendant  appealed  to  this  court 
(Richards  v.  Kaplan.  274  111.  App,  655<>  Abst.)  and  we  reversed  the 
judgment  and  remanded  the  cause  for  a  new  trial  upon  the  ground  that 
the  evidence  did  not  show  that  a  demand  in  writing  for  the  possession 
of  the  premises  was  ever  made  and  served  on  the  defendant  as  re- 
quired by  the  statute,  and  upon  the  further  ground  that  plaintiff 
had  failed  to  prove  that  defendant  was  a  "grantor  in  possession"  of 
the  premises  described  in  the  complaint,  within  the  meaning  of 
clause  Sixth  of  Section  2  of  the  forcible  Entry  and  Detainer  Act. 
from  our  opinion  it  appears  that  it  was  agreed  by  the  parties  that 
clause  Sixth  governed  that  appeal.  After  that  judgment  had  been 
reversed  and  the  cause  remanded  plaintiff  retained  new  counsel,  the 
suit  in  the  Municipal  court  was  nonsuited  upon  motion  of  plaintiff, 
and  after  plaintiff  had  served  on  defendant  a  demand  for  immediate 
possession  of  the  premises  the  instant  proceedings  were  commenced. 
The  trial  court  refused  to  permit  defendant  to  offer  in  evidence  the 
transcript  of  the  record  filed  in  this  court  in  the  former  proceed- 
ing, the  opinion  of  this  court  therein,  and  the  mandate,  and  defendant 
contends,  if  we  understand  his  position  correctly,  that  our  judgment 
in  the  former  proceeding  is  roe,  judicata  of  the  present  suit.   There 
is  no  merit  in  this  contention.   In  the  former  case  we  did  not 
finally  adjudicate  the  rights  of  the  parties  but  merely  reversed  the 
cause  for  a  new  trial.   Plaintiff,  in  that  proceeding,  was,  apparently, 
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not  informed  that  defendant  had  executed  a  lease  as  a  tenant  for 
the  apartment,  and  therefore  proceeded  on  the  theory  of  "grantor 
in  possession, ■  After  the  cause  was  remanded  the  existence  of  the 
said  lease  became  known  to  plaintiff's  new  counsel.   The  former  pro- 
ceeding was  then  nonsuited  and  the  instant  one  commenced.   Here 
plaintiff  bases  his  right  to  possession  under  clauses  Second  and 
fourth  of  Section  2  of  the  Act  and  Section  14  of  the  Landlord  and 
Tenant  Act,   To  admit  the  transcript,  opinion  and  mandate  would 
serve  no  useful  purpose  and  would  only  tend  to  confuse  the  Jury. 

As  plaintiff  brings  this  action  under  clauses  Second  --aid 
fourth  of  Section  2  of  the  Act  and  Section  14  of  the  Landlord  and 
Tenant  Act,  it  is  unnecessary  for  us  to  notice  several  points 
raised  by  defendant  that  are  based  upon  the  assumption  that  plain- 
tiff predicates  his  right  to  possession  under  clause  Sixth  of 
Section  2  of  the  Act. 

Defendant  argues  that  the  evidence  shows  that  after  Febru- 
ary, 1930,  he  paid  his  rent,  that  such  holding  over  made  him  a  year 
to  year  tenant,  and  cites  Goldsborough  v.  Gable.  14C  111,  269,  and 
Weiss  v.  Dan il cg_ ije.  262  111.  App.  551,  in  support  of  his  contention 
that  where-a  tenant  remains  in  possession  after  the  expiration  of 
the  term  described  in  the  lease  without  any  new  contract  with  the 
landlord  it  is  optional  with  the  landlord  to  treat  him  as  a  tres- 
passer or  to  waive  the  wrong  and  treat  him  as  a  tenant,  and  that 
by  accepting  the  payment  of  rent  thereafter  the  landlord  makes 
hie  election  and  the  tenant  becomes  a  tenant  of  the  premises  from 
year  to  year,  upon  the  same  ter^is  and  subject  to  the  same  rent  as 
is  provided  in  the  lease.   The  instant  contention  is  based  upon  the 
assumption  that  defendant  paid  his  rent  to  H,  0,  Stone  &  Company 
subsequent  to  February,  1930.   An  examination  of  the  testimony  of 
Gerald  3,  Riley,  upon  which  defendant  relies  in  sup]->ort  of  his 
contention,  satisfies  us  that  the  witness's  statement  that  de- 
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fendant   paid  his  rent   after  that   date   is  "baaed  not  upon   any  knowl- 
edge of   the  witness  but  upon  his    suppositions   and    conclusions.      The 
Jury  were   fully  justified  in   finding  from  the  testimony  of  Margaret 
Arlington,   plaintiff   and  Henry  3.   Reiehard  that   defendant   did  not 
pay   any   rent   after  February,   1930.      Defendant  had  full  opportunity 
to  proye   suoh  payment  if  he  made  it.      He  did  not  do    so. 

"A  tenancy  from  year  to  year  cannot  be  inferred  from  the 
mere   fact   of  a  holding  over   by  the   tenant;    the  landlord  must   in 
some  manner  recognize  the  tenancy.      The  acquiescence  of  the  land- 
lord in   the  holding  over  may,  however,   be  inferred  froia  the   circum- 
stances,   the  question  being  one  of  fact.      The  acceptance  of  rent   in 
accordance  wtsA  the   terms  of  the   lease   is   evidence  of  such  recogni- 
tion,  hut  a  mere  denand  for  rent  which  is  not   co^lied  with  is  not 
conclusive  of  consent.      Ihe  mere  fact  that   the  landlord  takes  no 
steps  after  the  lease  expires  by  its  own  terns  to   regain   the 
possession   is  not  an  act  from  which   the  inference  of  the  new 
tenancy  may  be  drawn,   unless  the  landlord  has  permitted  the 
occupancy  to    continue   for   such  a  length   of  time   as  to   imply  assent." 
(35  C.    J.    1103.) 

*A  tenancy  from  year  to   year   can  not  be   inferred  from  the 
mere  fact  of  holding  over;    the  landlord  must,   in  some  manner, 
reoognize  the  tenancy.      If,   after  the  lease   expired,    the  landlord 
a.ould   ugree  upon   a  term,    or  receive   rents,    or  recognise   the  party 
holding  over  as  his   tenant,    these  and  kindred  facts  might  be  re- 
garded ae  facts   from  which  a  tenancy  might   be   created.      But  the 
mere   fact   that   the   landlord  takes  no    steps,    after  the  lease  ex- 
pires by  its  own   terms,    to   regain   -..he  possession,    can  not  be  re- 
garded  as   an  aet   from  which   an   inference   of  a  new  tenancy  could 
be   drawn. "        (Cairo   &  St.   L.    h.    h.    Co.   v.    Wiggins  .Ferry  Co..    82  111. 
230,    233.) 

**•  Weber  v.   Powers.    213   111.    370,    332,    it   is    said:       »Where 
a   tenant   for  a  year  or   years  holds  over  alter  the   expiration  of  his 
lease,   without  having  made  any  new  arrangement  witn  his   landlord 
under  Which   such  holding   over   ta^es  place,    the  landlord,    at  his 
election  ,   may  treat  the  tenant   as  a  trespasser,    or  as  a  tenant   for 
another  year,   upon   the   same   terms  as   in   the   original  lease,    and 
this  though  the  tenant  has  no   intention  of  holding  over  for  a  year, 
or  of  paying   the   same   rent.      The   law  fixes   the  tenant's  liability 
for  holding  over* independent  of  his  intention.      The  legal  presump- 
tion  of   a  renewal    from  the  holding  over   cannot  be   rebutted  by  proof 
of  a  contrary  intention  on    the   part   of  the   tenant   alone.      ( Clinton 
Wire   Cloth  Co.    v.    Gardner.   99   111.    151.)      The  right   of  election   as 
to  whetaer  the   tenant,    regaining   la  possession  after   the   expiration 
of  the  lease,   is  holding  over  uion   the   same  terms  as  in  the  original 
lease   is  a  right,  which  belongs   to   the  landlord,   and  not   to   the 
tenant.      It   is   the  landlord   alone,   who  Be   intention   on   the   subjeet 
is   to  be   ascertained,    as   it    is  he   alone,   who  may   elect   to   treat   the 
tenant  as  holding  over  under   the  terms  of  the  old  lease.      (£sepan  v. 
Kinnaro.   123   111.    280.)'"      (Weiss  v.   Danilcsik.    262  111.    App.    551, 
556.) 

The  argument  of  defendant   thai  plaintiff,   by  lapse  of   time,    is  pre- 
cluded from   electing  to   treat   defendant   as  a  trespasser,    is  without 
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merit.      (See  Cairo  &  St.  L»  R.  ft.   Co.   t.    Mkrjiib  Jerry  Co,.    supra. ) 
Moreover,   the  record  conclusively  shows  that  plaintiff  has  endeavored 
for  a  number  of  years  to   dispossess  defendant  and  that   the  latter 
has  retained  possession  of  the  apartment  not  because  of  any 
equitable  right  he  has,   but   solely  because  of  tne  ingenuity  of 
his  counsel. 

In   the  instant   case  one   of   tne   interrogatories  filed  by 
plaintiff  reads:      "With  respect  to  this  apartment,  were  you  ever 
a  tenant  of  William  M«  Kiahards?"   to  which,  defendant  answered, 
"ho.*     Counsel  for  defendant,    in  his  opening  statement  to  the 
jury,    stated  that   the  evidence  would   show  that  plaintiff  was  not 
defendant's  landlord.     As  defendant  denies   the  fact   of  tenancy, 
forcible  detainer  would  lie  against  him  even  though  there  had  been 
no  notice  to   quit  or  demand  for  possession  made  before  beginning 
the  action.      (See  Qentle  v.  Butler.    278  111.    App,    371,    375-6;    TeJLe 
v.    Tole.   149   111.    Apo.    311,    315-6.) 

Defendant   contends  tnat   the   court  erred   in  refusing  to   give 
instructions  tendered  by  him  and  in  giving  instructions  tendered  by 
plaintiffs    After  a  consideration  of  the   said  instructions  we  have 
reached  the  conclusion  that   there  is  no  merit  in  the  contention. 

fleither  in  the  first  proceeding  nor  in  the   instant  one  did 
defendant  offer  any  evidence  or   interpose   any  equitable  defense. 
As  plaintiff   strenuously  argues,   defendant   seems  to   rely  solely  uoon 
the   ability  of  his   counsel  to  find   technical  defects   in   the  proceed- 
ings by  means  of  which  defendant  raay  retain  possession  of  another 
man's  property  without  paying  any  rent   for  the  same.     Defendant'! 
attitude  does  not  appeal   to   our  cense  of  justice. 

The   Judgment  of  the  Municipal   court  of  Chicago   is  affirmed. 

JUBGJilHT   AFFIRMED . 

Sullivan,   P,    J.,    una  iriend,    J.  #    concur. 
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KCPOSXTIOH    3ATE1AY  PARiOHO 
CORPORATION,  a  corporation, 
et  al.» 

Defendants* 


EXPOSITION   GATEWAY  PARKING 
CORPORATION,  a  corporation, 
Appellant. 


APP2AL  WM<U  CIRCUIT 
COURT,   COOK  COUNTY. 

28  7I.A.621 


3fR,  JU3TICT.:  SCANIAir  DELIVERED  THE  OPINION  OF  THE  COURT. 


Plaintiff,  by  her  next  friend,  sued  defendants,  Exposition 
Gateway  Parking  Corporation,  a  corporation,  Joel  Johnson,  Charles 
Powell  and  Mabel  Powell,  in  case.   The  only  defendant  served  was 
Exposition  Gateway  Parking  Corporation,  a  corporation,  hereinafter 
called  defendant.   A  jury  returned  a  verdiot  finding  defendant 
guilty  and  assessing  plaintiff's  damages  in  the  sum  of  $40,0O0. 
Defendant  appeals  to  reverse  a  judgment  entered  upon  the  verdict. 

The  first  count  of  plaintiff's  declaration  charges,  in 
substance,  that  plaintiff,  on  August  11,  1933,  was  a  pedestrian 
on  Columbus  Trive,  at  or  near  the  l?th  street  entrance  of  the 
Century  of  ProgreBs  Exposition  Grounds,  Chicago  J  that  she  was  then 
and.  there  and  at  all  times  in  the  exercine  of  due  care  and  caution 
for  her  own  safety;  that  defendant  and  Joel  Johnson  were  then  and 
there  driving,  operating  and  managing  a  certain  motor  vehicle  in  a 
northerly  direction  on  said  drive  and  that  it  was  the  duty  of  said 
defendants  while  driving,  operating  and  aanarring  the  motor  vehicle 
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to  do  ep  with  due  car*  and  caution,   bu:    that  defendants   so  care- 
lestl/,    r   ckleesly  and  negligently  drove,  operated  and  managed   the 
said  motor  vehicle    that   the    same   rati   .ux |#j  ^gains t  and  upon  plain- 
tiff,  causing  injury   to  her,    etc.     The   e.-cond  count,   aftei      13 1  :*"g 

l|  oe.ution  on  the  part   of  plaintiff,  charges,   in  snb- 
et^noe,   that  d.fend  at  WU  driving  a  certe.in  motor  vehicle   over 
End  ftp**  Soluiabue  Prive  by  and   through  ite   -gent,   employee  or  ser- 
vant, Joel  Jcbruon,  ><hc    ./at    then  and   there  acting  within  the    scope 
of  his  e^lcyia.nt,    and   that  defendtnt,    through  its    Mil   agent,    etc., 
so  carelessly,   recklessly   and  negligently  dic-ve,   operated  and  uanaged 
the  automobile   that  it  ran  into,  ftgalftftt  and  upon  plaintiff,  causing 
injury  to  htr»   etc     The   third  count  «m  directed  against  defendant 
Johnson  only.       Defendant  filed   a  plea  of  general  is^ue   and  a  special 
plea  in  which  it  averred  that  at   the    time  of   the  committing  of    the 
grievances  laid   to  its  charge  in  febf    declaration  defendant  did  not 
own,  control,  manage   or  operate   the   automoc-ile  at    alleged,    "nor  was 
the  person  operating  the  automobile   ae   alleged  by  plaintiff  in  the 
employ  of   or  subject  to  any  direction  or  supervision  of   this  defendant 
and  was  not  engaged  in  th«  furtherance   of  any  business  for   this  defend* 
ant.H       Plaintiff  filed  a  replication  to  the   special  plea* 

Defendant  offered  no  evidence  but  tendered  a  written  motion 
for  an  instructed  verdict  of  not   guilty*  which  was  denied.  So  point 
is  raised  ae   to  the  pleadings.       Defendant  admits   that  plaintiff 
was  very  seriously  injured,  and  eoes  not  question  tiu    amount  of   the 
verdict* 

Defendant  contends   that  the    trial  cour;,  should  have  allowed 
defendants  motion  for  a  directed  verdict  becuuee   the  uncontraeicted 
evidence  shows   "that  Joel  Johnson,   the  colored  poiUr,  in  the  general 
enploy  o:    the   I  .     nt,  was  not  at    M*   time  of   the   occurrence  of 

thie  accident  engaged  in  the  maBter's  business,   since  he   Mi   at   that 
time  and  place  acting  outside  of   the   scope   of  his  employment,     in 
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order  to  determine  whether  or  not  Joel  Johnson  was  aoting  in  or 
outside  the  scope  of  his  employment,  reference  need  he  had  to 
the  evidence  of  two  witnesses  only  -  Truman  H.  Miner,  an  officer 
of  the  defendant  corporation  and  Joel  Johnson,  the  driver  of  the 
automobile."   It  may  he  conceded  that  in  determining  the  instant 
contention  only  the  testimony  of  Miner  and  Johnson  need  he  con- 
sidered. Both  witnesses  were  called  hy  plaintiff,  under  Bection 
60  of  the  Practice  act*  Truman  H.  Miner  is  an  attorney  at  law, 
practicing  at  the  Chicago  har,  hut  at  the  time  in  question  was 
an  officer  and  manager  of  defendant  corporation.  Defendant  con- 
tends that  Johnson  was  not  a  party  to  the  suit  hecause  he  was  not 
served  with  summons j  that  when  plaintiff  called  him  as  a  witness 
she  vouched  for  his  testimony  and  his  evidence  no  to  the  nature 
and  scope  of  his  employment  is  "binding  on  plaintiff.  Assuming, 
for  the  purposes  of  this  case,  that  Johnson  was  not  a  party  to 
the  action,  nevertheless,  plaintiff  was  not  hound  by  his  testi- 
mony.  (See  Chance  v.  Kinaella,  310  111.  515,  523.   See  also 
Kovell  v.  Horth  Rpaeland  Motor  Sales,  275  111.  App.  566  [certiorari, 
denied  hy  the  Supreme  court,  id.  xiii],  and  cases  therein  cited.) 
Johnson,  a  colored  hoy,  had  oust  completed  his  first  year  in  high 
school  at  the  time  of  the  accident.  He  was  employed  hy  Miner  early 
in  July.  The  accident  happened  August  11,  193;:,  hut  Miner  retained 
him  in  the  employ  of  defendant  until  he  voluntarily  left,  about 
September  18,  to  again  enter  school.   Miner  testified  that  he  hired 
Johnson  to  act  as  porter  on  the  lot*  "he  was  a  watchman  on  the  lot, 
to  see  that  no  cars  were  stolen,  mainly;  that  was  his  main  joh.  The 
next  job  was  to  keep  the  lot  cleaned  up,  keep  the  papers  and  the  tin 
cans  and  lunch  boxes  cleaned  up,  and  humed  up  or  thrown  away  I  and 
keep  the  parking  office  clean.  That's  what  he  was  hired  for  and 
those  were  his  duties.  He  was  told  never  to  drive  any  cars  for 
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customers;"   that  at  the  time  he  employed  Johnson  he  told  him 

not  to  drive  oars  and  repeated  that  direotion  to  >Hm  many  times* 

Johnson  testified  that  hie  duties  were  to  clean  the  parking  lot 

and  to  direct  the  "customers"  where  to  park;  that  he  did  not  have 

anything  to  do  with  the  driving  of  automobiles,  that  Miner  had 

instructed  him  not  to  drive  them,  and  when  he  drove  the  Powell 

automobile  upon  the  occasion  in  question  he  knew  that  he  did  not 

have  any  right  to  drive  it.  If  this  testimony  of  Miner  and  Johnson, 

which 
upon^defendant  is  forced  to  rely  in  support  of  its  contention,  were 

all  the  evidence  in  the  case  as  to  the  nature  and  scope  of  the  em- 
ployment of  Johnson*  there  would  be  merit  in  defendant's  position, 
hut  plaintiff  succeeded  in  eliciting  from  iliner  and  Johnson,  hostile 
witnesses,  facts  and  oircumstanees  that,  in  our  judgment,  clearly 
rebut  the  theory  of  fact  of  defendant  as  to  the  nature  and  scope 
of  Johnson's  work.  Defendant  employed  a  number  of  white  boys,  and 
Miner  admitted  that  they  were  allowed  to  solicit  business  in  front 
of  the  parking  lot  of  defendant?  that  if  parties  in  automobiles, 
when  they  stopped  in  front  of  defendant's  parking  lot,  would  not 
immediately  drive  into  the  lot,  these  hoys  woulu  then  get  on   the 
automobiles  and  accompany  the  parties  until  they  reached  an  entrance 
to  the  Pair,  whereupon  the  boys  v/ould  give  a  receipt  to  the  parties 
and  bring  the  automobiles  back  to  the  parking  lot;  that  that  happened 
"cuite  often,"  "nearly  every  day,  but  with  no  authority  assumed  on 
the  part  of  the  Exposition  Gateway  Parking  Corporation."  But  Miner 
finally  conceded  that  the  white  boys  "drove  oars  with  my  knowledge 
and  consent »*    Colored  people  patronized  defendant's  lot  and 
Johnson  was  the  only  colored  hoy  employed  by  defendant.  Johnson 
testified  that  he  "drove  cars  back  from  the  -orld's  fH&X  to  the 
parking  lot  a  great  many  times,"  "pretty  nearly  every  day."  It 
appears  that  he  had  parking  tickets  in  his  possession  and  he  gave 
one  to  the  Powells,  the  owners  of  the  car  in  question,  after  they 


- 


I 


::-.   oil  mm.  tad* 

■     .  .  :. ,;      .    .  3  ■•■:  :.        :.■'.:     ;  v- .'  - '       l'v'       .  OH 


jfat    O  6    C  #X3 

■<••■ 

I 

I    LLa 


8*o*l  ,  aeaasrtfJfcw 
Li*  aiaw  x"*1 

i 


■  ■ 


, 

off* 
. ._  .    baboon©© 

'•  ■.•  UCo8 

a  xotf  bcToloo  v;Ino  «wtt  aav  a< 
r  ■     "   ox£  #jbj£; 

i"   H<«MaiJ  /xa  *  Jol     . 


-5- 

got  out  of  their  automobile  at  the  Pair  entrance.  Miner  admitted 
that  a  few  days  after  he  employed  Johnson  he  learned  from  the 
white  hoys  that  Johnson  was  riding  on  cars  to  the  entrances  of 
the  Fair  and  then  driving  the  cars  back  to  the  lot|  that  on  sub- 
sequent occasions  prior  to  the  accident  he  learned  that  Johnson 
was  oontinuing  that  practice.  He  testified  that  whenever  he  was 
told  that  Johnson  was  driving  cars  he  would  tell  him  that  he  must 
not  do  that,  that  he  must  not  touch  the  cars;  that  he  told  him 
this  a  dozen  different  times,  "a  good  many  times;"  that  "Johnson 
was  never  allowed  to  go  off  the  lot,  so  far  as  his  instructions 
were  concerned  .j|   After  the  accident  Johnson,  upon  returning  to 
the  parking  lot,  told  Miner  all  about  the  accident,  but  Miner  kept 
him  in  the  employ  of  defendant  until  he  voluntarily  left,  about 
the  middle  of  September,  although  Miner  admitted  that  he  knew  that 
Johnson,  after  the  accident,  was  still  driving  oars  for  "customers." 
Miner  testified  that  on  the  day  in  question  he  saw  Johnson  "go  out 
and  talk  to  the  colored  people  [Powells]  in  the  car"  and  saw  him 
get  on  the  running  board}  that  he  expected  the  colored  people  and 
Johnson  would  go  around  24th  street  to  the  rear  of  the  lot  where 
they  could  enter  and  park,  that  when  he  saw  them  go  "toward  the  23rd 
street  gate"  he  assumed  that  Johnson  was  going  to  the*  gate;  that 
Johnson,  accompanied  by  several  South  Park  officers,  came  back  in 
about  an  hour  to  the  parking  lot  in  the  Powell  automobile,  which 
was  then  parked  en  the  lot,  where  it  remained  for  several  days; 
that  Johnson  upon  hie  return  told  him  that  he  hit  somebody.  Defend- 
ant argues  that  the  police  officers  drove  the  car  back  to  the  lot, 
but  Johnson  finally  admitted  that  he  drove  the  oar  back  to  the  lot. 
He  also  testified  that  upon  his  return  to  the  lot  he  told  Miner 
"what  happened.-   Although  Miner  testified  that  he  had  told  Johnson 
not  to  handle  cars,  nevertheless,  it  is  apparent  that  he  permitted 
him  to  solicit  the  business  of  the  Powells,  and  he  made  no  effort 
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to  prevent  him  from  accompanying  the  Powells  as  they  drove  away 
from  the  front  of  the  premises  of  defendant. 

Defendant  argues  that  their  "business  was  only  receiving 
cars  for  parking,  "but  the  evidence  shows  clearly  that  when  it  was 
necessary t  to  secure  the  patronage  of  automobiliste,  defendant 
offered  them  the  additional  service  of  delivery  of  the  ear  from 
the  Fair  entrance  to  the  lot.   Indeed  Miner  admitted  that  this 
was  true  as  to  the  services  rendered  by  the  white  boys*  It  ie 
evident  that  defendant  could  not  have  secured  any  considerable 
number  of  automobilists  to  park  with  it  if  they  were  forced  to 
walk  from  its  lot  to  the  various  entrances  of  the  Fair  located 
north  of  the  lot.  The  Powells  are  colored  people.  Members  of 
that  race  patronized  defendants  lot*  and  the  jury  might  reasonably 
infer  from  the  evidence  that  Miner  thought  that  Johnson  was  more 
likely  to  secure  the  patronage  of  colored  people  than  the  white  boya* 
It  ie  somewhat  significant  that  defendant  did  not  see  fit  to  oall  any 
of  the  white  boys  that  were  employed  in  its  service. 

In  determining  whether  a  servant  is  acting  within  the  scope 
of  his  employment  all  of  the  facts  and  circumstances  sur .rounding 
his  relationship  with  his  employer  must  be  considered.  The  jury 
were  fully  justified  in  finding  that  Johnson,  notwithstanding  the 
alleged  instructions  he  received  from  Miner,  was  allowed  by  Miner 
to  solicit  patronage  in  the  same  way  that  the  white  boys  did,  and 
that  it  was  part  of  the  regular  service  given  patrons  by  defendant 
to  have  the  boys,  including  Johnson,  drive  cars  from  the  parking  lot 
to  the  entrances  of  the  Fain  and  the  jury  were  also  justified  in 
finding  that  defendant,  knowing  the  services  that  Johnson  was  render- 
ing to  its  patrons,  received  the  benefit  of  the  business  he  obtained. 
Johnson  testified  that  he  did  not  know  the  Powells,  and  there  is  no 
contention  that  he  was  engaged  on  a  personal  errand  when  he 
accompanied  them  to  the  23d  street  entrance.   It  would  be  a  strange 
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rule  of  law  if  defendant,  under  the  facts,  could   escape  responsibili- 
ty for  the  act  of  Johnson  merely  by  showing  that  it  often  instructed 
him  not  to  drire  the  cars.  The  facts  in  the  instant  case  illustrate 
the  wisdom  of  the  old  adage  that  "actions  speak  louder  than  words.* 
Johnson  was  not  discharged  after  he  had  injured  plaintiff,  although 
Miner  knew  that  he  v.  as  still  disregarding  the  alleged  instructions, 
and  he  left  the  employ  of  defendant  of  his  own  volition  about  September 
18,  about  the  time  his  school  term  commenced. 

In  support  of  its  position  defendant  cites  such  cases  as 
Nelson  v.  Stutz,  341  111.  387 1  Bupp  v.  .ialgre^n^Co^  270  111.  App. 
346  J  ReUl.y  ▼»  Connable.  214  if.  Y.  586,  and  Fogel  v.  1324  Sorth 
01ark_St.  Bldft»_Corj3.g  278  111.  App.  286.   These  cases  differ 
materially  from  the  instant  one  on  the  facts,   ft  are  satisfied 
that  the  instant  contention  cannot  be  sustained. 

Defendant  does  not  contend  that  Johnson  was  not  guilty  of 
negligence  at  the  time  and  place  in  question,  but  it  insists  that 
"plaintiff  was  guilty  of  contributory  negligence. ■   Plaintiff  was 
fourteen  years  of  age  at  the  time  of  the  a  coiricnt  and  lived  at 
Hollis,  Oklahoma,  where  she  was  a  pupil  in  the  grade  school.  In 
August,  1933,  she,  together  with  Helen  Brifcoe,  her  teacher,  and 
Aline  :;totts,  a  schoolmate,  also  residents  of  Hollis,  came  to  "hieago 
to  attend  the  <orld*s  Fair.  Mone  had  ever  been  in  Ohic-vo  before  that 
time.  They  stopped  at  the  Flamingo  hotel,  on  the  south  side.  On 
Friday,  August  11,  they  went  to-  the  Fair  and  about  two  o'clock  P.M. 
they  left  it  at  the  18th  street  entrance*  intending  to  go  to  the  hotel. 
Directly  west  of  the  Fair  grounds  is  Columbus  Drive,  used  only  for 
aorth-bound  traffic.   west  «f  Columbus  Drive  is  South  Parkway5  used 
for  south-bound  traffic.  At  the  18th  street  entrance  to  the  Fair  there 
jfas  a  viaduct,  or  bridge,  over  Columbus  Urive.  At  the  same  entranoe 
iihere  was  a  stairway  that  led  to  the  Columbus  Drive  rtreet  level. 
plaintiff  and  her  party  descended  the  stairway  intending  to  catch  a 
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south- sound  bus  "back  to  their  hotel.  Upon  a  prior  trip  they  had 
entered  the  Fair  at  the  13th  street  entrance  and  in  reaching  the 
entrance  they  had  ascended  the  same  stairway.  None  of  the  party 
knew  that  Columbus  I'rive  was  used  only  for  north-bound  traffic 

ana   the  party  reached  the  street  level  they  looked  for  a  bus  sign, 
bub  saw  none,  and  they  then  sought  a  policeman,  to  make  inquiries* 
and  they  saw  one  on  the  west  side  of  the  street,  "walking  hack  and 
forth."   Miss  Briscoe,  711  ■  a  itotts  and  plaintiff  all  testified  that 
traffic  upon  Columbus  Drive  was  very  light  at  the  time*  It  was  a 
bright,  aunny  afternoon.  Mis.  Briscoe  testified  that  when  die 
started  westward  across  Columbus  'Grive,  "there  wasn* t  an  automobile 
•r  a  vehicle  of  any  kind  within  a  block  or  two  of  the  18th  street 
entrance  and  I  started  walking  straight  across  west;'*  that  plaintiff 
was  walking  across  a  few  feet  behind  her|  that  she,  the  witness,  was 
just  across  the  street  when  she  heard  a  noise,  looked  back,  and 
plaintiff  was  pinned  under  the  car*  that  when  she  reacheu  the  west 
curb  plaintiff  nu  right  close  behind  her?  that  at  the  time  she  did 
not  sea  any  other  automobile  around  there,  although  she  looked  |  that 
the  car  in  c;uestion  was  the  only  ona  "anywheres  near;H  that  men  who 
came  up  after  the  accident  had  to  raise  the  oar  to  get  plaintiff  out* 
Aline  Stotto  testified  that  she  saw  Mis3  Briscoe  crossing  the  street 
and  plaintiff  "was  right  behind  her;"  that  they  were  walking  west 
s.nd  facing  west?  that  as  thsy  crossed  "there  were  two  or  three  cars 
far  down  the  street,  a  block  or  two  awayj"  that  she  "didn't  see  a 
car  anyvThere  around  near  tbemj"  that  when  ehe  first  saw  the  car  in 
question  "it  was  about  a  half  or  two-thirds  ef  a  block  away*  It  was 
probably  farther  than  that|"  that  when  she  first  saw  that  ear  plain- 
tiff and  Miss  Briscoe  were  about  three-fourths  of  the  way  a  cross  the 
derive;  that  no  horn  was  blown;  that  she  saw  His g  Briscoe  get  across 
and  thoucbt  nUfctftf*  was  across;  that  she  "glanced  up  and  the  oar 
had  struck  her  that  ^uiokj"  that  she  then  saw  plaintiff  "under  the 
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car  right  alongside  of  the  vest  curia."  Plaintiff  testified  that 
she  started  across  Columbus  driveway  with  Mies  Briscoe;  that  "before 
doing  so  she  looked  up  the  street  "both  ways  and  saw  no  car  very 
olose;  that  3he  could  see  a  block  but  did  not  see  any  automobiles 
coming  in  the  block  south  of  her;  that  "there  were  no  cars  there 
at  all;"   that  she  did  not  see  the  automobile  before  it  struck  her. 
Columbus  Drive  is  a  fou::-lane  driveway.  Johnson  tertified  that  after 
he  left  the  Powells  at  the  23d  street  entrance  he  tried  to  turn  south 
at  that  point  to  return  to  the  lot»  but  a  police  officer  told  him  to 
continue  northward  and  he  did  so|  that  he  drove  northward  in  the 
westerly  lane  at  the  rate  of  ten  or  fifteen  miles  an  hour;  that  he 
intended  to  turn  south  again  at  the  stadium  and  return  to  the  parking 
lot;  that  the  traffic  on  Columbus  Drive  at  that  time  was  heavy,  - 
traffic  ahead  of  him,  behind  him»  and  on  the  side;  that  because  of 
it  he  did  not  see  plaintiff  until  she  was  about  four  feet  in  front 
of  his  car;  that  at  the  time  he  first  saw  her  she  was  "ahout  six  feet 
from  the  west  curio;"   that  he  did  not  have  time  to  sound  his  horn  out 
he  "put  on  the  emergency  and  foot  "brakes"  and  "topped  the  car  in  about 
ten  feet;  that  when  he  got  out  of  his  ear  he  found  plaintiff  between 
th  tv.o  wheels;  that  he  has  good  eyesight,  does  not  wear  glasses, 
and  that  prior  to  the  accident  he  did  not  see  plaintiff  nor  anybody 
else  cross  the  street  although  he  was  looking  up  the  road  all  the  time* 

The  jury  were  fully  warranted  in  "believing  the  testimony  for 
plaintiff  as  to  the  traffic  situation  on  the  street  at  the  time  of 
and  just  prior  to  the  accident.   It  is  a  reasonable  inference  from 
the  evidence  that  "because  Johnson  was  not  permitted  to  turn  the  su  to- 
mobile  southward  at  the  23rd  street  entrance  end  was  compelled  by  the 
order  of  the  officer  to  go  northward  as  far  as  the  stadium  Vfore  he 
could  turn  southward,  he  drove  his  car  at  a  high  rate  of  speed  in  his 
haste  to  return  to  tkl  parking  lot.   Miner  testified  WfcittB 
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that  the  "customers"  sometimes  gave  tips  to  the  hoys  when  the  latter 
drove  the  oars  hack.  Tftien  Mies  Stotts,  standing  on  the  east  curb, 
first  saw  the  car  coming  it  was  about  a  half  or  two- thirds  of  a  block 
away  and  plaintiff  and  Miss  Briscoe  then  had  only  ten  feet  to  walk 
before  they  reached  the  west  curb,  yet  the  automobile  was  upon  plain- 
tiff when  she  had  coTered  only  four  feet  of  that  distance.  Accord- 
ing to  plaintiff* s  evidence  this  four-lane  driveway  was  practically 
free  from  traffic  at  the  time,  and  no  person,  however  careful  she 
might  be,  could  anticipate  that  she  would  be  run  down  in  the  westerly 
lane,  a  few  feet  iron  the  curb,  by  a  north-bound  automobile.  The 
conduct  of  Johnson  in  striking  plaintiff,  when  he  had,  according  to 
plaintiff's  evidence,  abundant  space  available  to  pass  to  the  right 
of  her,  amounted  to  gross  negligence.  Plaintiff  and  her  companions 
had  a  right  to  cross  the  street  at  the  place  in  question,  and  they 
started  across  at  a  time  when  it  seemed  perfectly  safe  to  do  so.  The 
jury  found  that  plaintiff  was  not  guilty  of  contributory  negligence 
and  we  are  in  accord  with  that  finding* 

The  sole  other  contention  of  defendant  is  that  the  court 
erred  in  giving  what  defendant  calls  plaintiff's  given  instructions 
Hos#  1,  2  and  5.  The  law  relating  to  the  giving  of  instructions,  in 
force  at  the  time  of  the  trial,  was  as  follows  (Cahill*s  111.  Rev. 
St.  1933,  par.  195,  ch.  110) I 

"The  court  shall  give  instructions  to  the  jury  only  as  to 
the  law  of  the  case.  They  shall  be  in  writing,  in  the  form  of  a 
continuous  and  connected  narrative  and  not  a  series  of  separate 
instructions.   To  assist  the  court  in  fully  and  accurately 
instructing  the  jury  as  to  the  law,  the  parties  may  at  any  time 
submit  to  him  suggestions  orally  or  in  siting,  and  before  the 
case  is  argued  to  the  jury,  the  parties  shall  be  given  an  opportunity 
out  of  the  preBenee  of  the  Jury  to  read  the  instructions  which  he  pro- 
poses to  give,  and  then  to  make  other  or  further  suggestions  as  to 
matters  omitted.  *  *  *"   (Italics  ours.) 

There  were  no  plaintiff <s  instructions  nor  defendant's  instructions 

given.  Each  party  suggested  to  the  court  principles  of  law  to  be 

given,  but  the  court  gave  one  written  instruction.  The  r ecord 
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Bhows  that  the  court  numbered  the  suggestions  "for  ready  reference 
to  indicate  itfiat  portions,  if  any,  might  be  objected  to."  Defend- 
ant objected  to  that  part  of  tli  ■  oourt*  e  single  instruction  marked 
1»  "(1)  because  it  failed  to  include  the  question  of  contributory 
negligence;  (2)  it  failed  to  state  the  negligence  as  charged  in 
the  declaration}  (3)  it  failed  to  state  that  it  must  be  proved  by 
preponderance  of  the  evidence.'*  The  court's  single  instruction 
fully  and  fairly  covered  all  of  these  principles  of  law.  As  to 
that  part  of  the  single  instruction  given  that  the  court  a&rJcad  2» 
it  is  somewhat  difficult  to  understand  the  objections  that  were 
interposed  to  it  by  defendant.  However,  after  0.  consideration  of 
the  part  objected  to  vre  find  nothing  ^substantially  wrong  in  it. 
That  part  of  the  single  instruction  marked  5  by-  the  court  r©ad3 
as  follows* 

"5.  In  determining  whether  or  not  .Toel  Johnson  was 
acting  within  the  course  of  his  employment  by  the  defendant 
corporation  in  driving  the  said  motor  vehicle  at  the  time  of 
the  acts  complained  of  in  the  declaration  in  this  case,  you 
may  also  consider  his  acts  and  doings  in  the  course  of  his 
employment  before  that  time,  the  instructions  given  him  by  the 
manager  of  the  defendant  corporation?  Johnson's  At ily  conduct 
and  the  acts  and  doings  he  actually  performed  with  the  knowledge 
of  his  employer,  and  you  may  aXno   consider  in  this  same 
connection  the  duration  of  his  employment •  ■ 

We  think  that  under  the  facts  of  this  case  the  above  part  of  the 

single  instruction  was  proper. 

The  trial  court  seems  to  have  tried  the  case  ably  and 

fairly.  The  verdict  of  the  Jury  ia  a  Just  one  and  the  judgment 

of  the  Circuit  court  of  Cook  county  is  affirmed. 

AFFIRMED. 

Sullivan,  P.  J.»  and  friend,  J.,  coneur* 
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MARY  C  .  BRAHDLt 

Appellant , 


VILLA  CSS  OF   WTmFSKA}   a 

Municipal  Corporation* 

Appellee* 


APPEAL  FROM  SUPERIOR  COURT 
OF  COCK  COUMTY. 

28  7I.A.  622 


MR.  JUSTICE  SCAHLAM  DELIVERED  THE  OPIisflQH  OF  THE  COURT. 

Mary  C.  Brandl  filed  her  complaint  against  the  Village 
of  Wlnnetka,  a  municipal  corporation,  in  whioh  she  prayed  that 
an  injunction  issue  restraining  the  Village  from  enforcing  a 
certain  zoning  ordinance  as  amended  against  her  property  located 
in  the  Village.  The  Village  filed  a  "motion  for  judgment"  and 
also  a  "motion  to  dismiss,"  both  of  which  motions  were  overruled. 
Defendant  then  pleaded  to  the  merits,  but  in  its  answer  renewed 
the  objections  which  were  the  basis  of  the  two  motions  that  had 
been  overruled.    hen  the  cause  was  called  for  trial  the  trial 
court,  at  defendant's  request*  allowed  it  to  again  argue  the  said 
objections  and  then  ruled  that  plaintiff  waB  not  barred  by  certain 
former  mandamus  proceedings  but  that  she  had  an  adequate  remedy 
at  law  and  was  therefore  not  entitled  to  equitable  relief.  ^fter 
the  complaint  had  been  amended  an  Oider  was  entered  that  the 
former  order  overruling  the  motion  for  judgment  and  the  motion  to 
dismiss  be  vacated  and  that  the  said  motions  stand  iio  the  amended 
complaint  as  amended.  The  trial  court  then  entered  a  decree 
overruling  the  motion  to  dismiss  based  upon  the  mandunus  proceed- 
ings, but  further  ordering  "that  the  motion  of  the  defendant  for 
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Judgment  on  the  ground  that  the  facts  stated  in  the  amended  complaint 
this  day  filed  herein  are  insufficient  to  giro  this  court  equitable 
jurisdiction  since  it  appears  from  the  facts  stated  in  such  complaint 
that  there  is  an  adequate  remedy  at  law  for  the  alleged  injuries  set 
forth  in  the  complaint  as  this  day  amended  is  hereby  allowed  and  the 
plaintiff  declining  to  plead  further  and  electing  te  stand  on  her 
complaint  as  this  day  amended ,  the  ctmplaint  as  this  day  amended  Is 
accordingly  hereby  dismissed. H  Plaintiff  then  appealed  to  the  Supreme 
court*  whereupon  defendant  filed  a  motion  in  that  oourt  for  an  order 
trausf erring  the  uau;>e  to  this  court,  and  in  support  of  the  motion 
cited  the  final  order  of  the  trial  court  and  contended  that  "the 
order  appealed  from  is  limited  solely  to  the  dismissal  of  the  complaint 
in  chancery  on  the  ground  that  the  facts  stated  in  the  complaint  showed 
that  the  plaintiff  has  an  adequate  remedy  at  law,41  and  that  the  trial 
court  in  passing  upon  the  motion  of  defendant  for  judgment  predicated 
his  ruling  solely  upon  the  ground  that  plaintiff  had  an  adequate  remedy 
at  law.  The  Supreme  court  thereupon  found  that  the  case  was  "rrang- 
fully  appealed  to  that  court  and  ordered  it  transferred  to  tue  appellate 
court  of  the  first  District. 

In  this  court  defendant  contends  that  "this  appeal  present* 
te  the  court  solely  a  question  of  pleading  -  whether  or  not  there 
is  an  adequate  remedy  at  law  for  the  injury  alleged  in  the  rjsended 
complaint.  If  this  court  considers  the  validity  of  the  ordinance 
independently  of  these  ple*>\i»gs,  i*  will  be  doing  so  as  a  matter 
of  original  jurisdiction?*  v  rat  '.v*  trial  court  did  not  consider 
the  question  of  the  validity  of  t*   ordinance  an-?  thst  therefore 
this  court  is  without  jurisdiction  to  consider  that  question!  that 
"the  remedy  by  mandamus  is  a  complete  and  adequate  remedy  a*,  law 
fer  the  injuries  complained  of  by  the  plaintiff  md  therefore  fa* 
junctiye  relief  should  be  denied  to  the  plaintiff  I*  that  "the  romedy 
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of  mandamus  would   give  to  the  plaintiff  what  she  requires •" 

She  complaint  alleges*   in  detail,   that  the  amended   ordinance 
as  amended, in  so  far  as  it  applies   to  the  immediate   surroundings  in 
question*  singles  out  plaintiff* &  property  an  one  to  toe  regulated  toy 
a  different  law  then  other  properties  in  the  immediate)  vicinity,  tout 
in  view  of  defendants  position  in  this  court  it  is  not  necessary  for 
us  to  state  in  detail  all  of   these  allegations.     Iron  the  complaint 
it  appears  that  plaintiff  owns  oertain  px-operty  located  on  the  corner 
of  Scott  and  Linden  avenues  in  the  Tillage  of  Winnetkaf   that  on 
August  30,  1934,   she  entered  into  en  agreement  with  the  Sinclair 
Refining  Gompany,  a  corporation,  wheretoy  she  agreed  to  sell  and   the 
Sinclair  Refining  Company  agreed  to  "buy  part  cf  her  property,  viz., 
the  westerly  100  feet  thereof,  for  #20,000,   the  sale  to  toe  completed 
as   soon  as  she  should  ototaim  an  occupancy  permit  under  the  zoning 
ordinance  or  should  otherwise   secure  the  right   to  erect  an  automobile 
filling  station  thereon I   that  the  Village  refused  to  iseue  a  building 
permit  for  the  construction  of  a  gasoline  filling  station  or   to  issue 
Its  occupancy  permit  allowing  the  use  of  plaintiff's  real  estate  for 
such  purpose,   on  the  sole  ground  that  section  5  of   the  zoning  ordinance 
&f  the  Villagcf ortoids  such  use  of  the  premises  toy  reason  of  its  loca- 
tion within  200  feet  of  buildings  used  or  constructed  for  use  for 
residence  purposes}  that  the  original  Honing  ordinance  was  adopted  toy 
the  Village  on  January  17,  1922,  and  created  five  dietriots,  which 
LncludPd  all  of  the  property  in  the  Village?   that  on  January  17,  1928, 
the  Village  adopted  an  amend:.;. ^t  to  the  oroinanoe  wheretoy  automobile 
filling  stations  were  allowed  only  -^  the  MJ>«  Industrial  District; 
that  on  December  18,  1930,   the  Village   adopted  a  further  amendmext    to 
the  ordinance  wheretoy  automobile  filling  stations  were  allowed  in  the 
■C"  Commeroial  Distriot,   subject,  however,  to  a  proviso  as  follows i 

"Provided,  however,   that  no  person,  firm  or  corporation 
Bhall  locate,   build,  construct  or  maintain  an  automobile  filling 
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station,  within  two  hundred  feet  of  any  building  used  as  and  for 
a  hospital,  ohuroh,  library,  community  or  parish  house  or  public 
or  prirate  school  or  kindergarten  and  provided  further  that  in 
measuring  said  minimum  distanoe  of  two  hundred  feet  such  portion 
of  said  distance  as  lies  within  the  "boundaries  of  any  public 
street  shall  be  counted  twice." 

The  complaint  further  alleges  that  on  November  7,  1933,  the  Village 
adopted  a  further  amendment  to  the  ordinance  which  prohibits  the 
location,  builaing,  construction  or  maintenance  of  automobile  filling 
stations  within  200  feet  of  any  building  used  or  constructed  for  use 
in  whole  or  in  part  for  residence  purposes;  that  this  amendment 
affects  plaintiff's  property.  The  complaint  further  alleges  that 
if  plaintiff's  property  can  be  used  for  an  automobile  filling  station  it 
is  the  most  valuable  piece  of  property  in  the  Village  for  that  pur- 
pose? that  it  ia  not  at  this  time  salable  or  usable  for  any  of  the 
other  commercial  purposes  permitted  in  the  "C*  Commercial  Eistrict 
nor  will  it  become  salable  or  usable  for  such  purposes  for  a  long 
timej  that  if  her  property  cannot  be  used  for  the  purposes  of  an 
automobile  filling  station  it  does  not  have  any  market  value  for  any 
purpose  and  cannot  be  sold*  The  complaint  further  alleges  that  the 
restriction  contained  in  section  I  of  the  zoning  ordinance  "has  caused 
plaintiff  great  and  irreparable  injury  by  depriving  her  of  the 
immediate  sale  of  her  property,  constitutes  a  continuing  cloud  upon 
plaintiff's  title  to  the  premises  owned  by  her  and  so  long  as  such 

restriction  remains  in  force  she  will  be  unable  to  sell  or  dispose 

and 

of  her  prober tyAill  suffer  irreparable  injury  unless  the  enforcement 

of  said  Section  5  of  the  Zoning  Ordinance  ia  restrained  by  this  oourt." 
The  complaint  prays,  inter  alia* 

»(b)  That  the  Village  of  rfinnetka,  a  Municipal  Corporation, 

its  officers 9  agents,  and  employees  maybe  perpetually  restrained 
from  enforcing  said  ordinance  in  so  far  as  it  prohibits  the  locations 
building,  construction  ox  maintenance  of  an  automobile  filling 
station  upon  the  property  above  described  by  reason  of  its  location 
within  two  hundred  feet  of  any  building  used  or  constructed  in  tfhole 
or  in  part  for  resldenee  purposes  or  from  threatening  to  enforce 
such  terms  of  said  ordiuance  against  such  property. 
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M(c)  That  the  Village  of  Winnetka,  a  municipal  corporation* 
its  officers,  agents,  and  employees  may  be  perpetually  restrained 
froa  interfering  with  the  looation,  building,  oonetruction  or 
maintenance  of  an  automobile  filling  station  upon  th'3  property 
above  described  by  the  plaintiif  or  by  anyone  claiming  by,  through 
or  under  her  by  reason  of  said  property  being  located  within  200  feet 
of  any  building  used  or  constructed  in  whole  or  in  part  for  residence 
purposes  or  froa  threatening  any  suoh  interference. 

"(d)  That  the  plaintiff  may  hare  such  other  and  further 
relief  as  the  premises  may  require. 

"That  a  writ  of  injunction  may  issue  to  restrain  the  Village 
of  Winnetka,  a  Municipal  Corporation,  its  officers,  agents  and 
employees  from  in  any  way  interfering  with  the  looation,  building, 
construction  or  maintenance  of  an  automobile  filling  Btation  upon 
the  property  mentioned  in  this  complaint  a3  amended  by  reason  of 
the  location  of  said  property  within  two  hundred  feet  of  any  building 
used  or  constructed  in  whole  or  in  part  for  residence  purposes," 

Plaintiff  contends  that  "1.  The  Court  erred  in  sustaining 
the  motion  for  judgment,  2.  The  Court  erred  in  holding  there  was 
an  adequate  remedy  at  law.  3.  The  Court  erred  in  holding  that  it 
was  without  equitable  jurisdiction.  4.  The  Court  erred  in  dis- 
missing the  complaint  for  want  of  equity." 

The  trial  court  and  counsel  for  the  Village  hare  miscon- 
ceived the  purpose  of  the  complaint.  Plaintiff  does  not  ask  therein 
that  the  Village  be  ordered  to  give  her  a  building  permit.  She  wants 
no  permit.  fJhe  wishes  to  sell  a  part  of  her  property  to  a  purchaser 
who  will  pay  -f 20, 000  for  it  if  it  can  be  used  for  filling  station 
purposes  and  she  asks  the  court  to  restrain  the  enforcement  of  the 
zoning  ordinance  as  applied  to  her  property,  so  that  she  may  be  enabled 
to  sell  the  Ecane.  rhe  alleges  that  her  property  is  practically  value- 
less at  the  present  time  for  any  other  purpose;  that  the  ordinance 
operates  to  destroy  the  value  of  her  land  and  its  marketability,  and 
that  the  zoning  ordinance  is  arbitrary,  unreasonable  and  confiscatory 
as  applied  to  fee*  property.  That  such  a  complaint  is  maintainable 
in  equity  see  Rsschke  v.  Village  of  innetka,  363  Til.  478,  wherein 

it  was  held  (p.  486) • 

"In  determining  whether  the  invasion  Sf  property  rights 
under  a  purported  police  power,  is  unreasonable  and  confiscatory, 
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the  extent  to   which  property  values  are  diminished  "by  the 
provisions  of  a  zoning  ordinance  mtist  "be  given  consideration. 
[State  Bank  and  Trust  Co.  v.  Village  of  dllraotte,  uupra  [353 
111.  311 1 1  Forbes  v.  Hubbard,'  supra  1348  111,  leeTTf-^The 
reasonableness  of  the  ordinance  is  necessarily  determined  by 
the  facts  in  the  particular  oase.  Tews  v.  oolhiser,  supra 
[352  111.  212]."  — — 

bee  also  Ehrllch  v.  TlllfifT  tf  HiklTttPa  361  T11#  213»  wherein  the 
court  stn.ted  (p.  222)  t 

"A  oourt  of  equity  will  direct  its  restraining  power  against 
the  enforcement  of  an  ordinance,  if  ground  exists  therefor,  to  pre- 
vent irreparahle  injury.  A  zoning  ordinance  may  be  valid  in  its 
general  aspects,  and  yet  as  to  a  particular  state  of  facts  involving 
a  particular  owner  affected  thereby  Toe  so  clearly  arbitrary  and 
unreasonable  as  to  confiscate  his  property  and  justify  the  inter- 
position of  a  court  of  equity  to  restrain  the  enforcement  of  the 
ordinance.  TUlJJre  flf  Jaclld  v.  Ambler  Realty  CoJJL   272  U.  St  365 1 
at.  Andrew  Society  v.  Kansas  City.  58'  Jed*'""  ( 2d )  (U .  3.  Oir.  Ot.  of 
App.  593.)  599?  geotpw  v.  Cityjpf  Cambridge,  277  U.  -.  183; 
Kennedy  v.  City  of  ^vanaton*  348  111.  426 }     fhipps  v.  Gity  of 
Chicago,  339  id.  315?   ve stern  Theological  eminary  v.  City"  oT" 
Svanston,  325  id.  511  ••• 

We  have  not  stated  all  of  the  allegations  of  the  complaint 
for  the  reason  that  defendant,  by  its  position,  concedes  that  the 
complaint  made  out  a  prima  facie,  case  for  equitable  relief  if  it 
does  not  appear  from  the  complaint  that  mandamus  would  give  plain- 
tiff all  that  she  requires,  and  it  is  apparent  from  the  complaint 
that  mandamus  would  not  afford  plaintiff  the  relief  she  seeks. 

The  decree  of  the  Superior  court  of  Cook  county  is  r eversed 
and  the  cause  is  remanded  with  directions  to  the  trial  court  to  over- 
rule defendant's  motion  for  judgment  on  the  ground  that  the  facts 
stated  were  insufficient  to  give  the  court  equitable  jurisdiction* 
and  for  further  proceedings  not  inconsistent  with  this  opinion. 

D30KSE  KETSBKBD  AJ*D  0JOM1  SBMUBI  1  tSM    ■■!  ■   STICKS. 
Sullivan,  P.  J«>  »nd  friend  §   J.»  concur* 


- 

-■■(■"■ 


- 


<  ,■,... 

...        - 

..  .    i  ,  8 

■  ■  ■  . 


- 


■   •   .      ,  «  .  I    ,  -i    , 


38861 

OLGA  SHOUKANOyF, 

Appellant, 

VS. 

WILLIAM  C.   WALDBAUER   et   al. , 
Appellees. 


Ai'PEALJfHOM   SUPERIOB 
OJfCOOK.   COUHTY. 

28  71X622 
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MR,   PRESIDING   JUSTICE  MATCHETT 
DELIVERED  THE   OPINIO*   OP  THE   COUHT. 

Plaintiff   Snoukanoff   is   tho  owner  of  a  principal  note 
lettered  *Utt   on  which  there  is,   at   she   claims,    a  balance  unpaid  of 
#300,   and  another  of  the   earn*  series  of  notes  lettered  "LL*   for 
$100,   and  one  lettered   W33SM   for  $800.      These  were  part  of  a 
series  of  97  notes  issued  by  John  A.  Westland  and  Ellen  Westland 
on  April  10,   1928,    in   the  aggregate  amount  of  $35,000,   to   secure 
the  payment  of  which  the  makers  on  the   same  day  conveyed  certain 
premises  in  Cook      county,   Illinois,    to   the  Chicago   Title  and  Trust 
Company  as  trustee.     After  the  execution  of  the    trust  deed  and 
about  October  27,   1923,   the  Westlands   conveyed  the  premises  to 
Dimiter  G.    Ducoff   and  Kallopia  Ducoff ,    subject,  however,    to    the 
lien  of  the  trust  deed. 

July  19,   1932,    default  having  been  made   in   the  payment   of 
these  notes,  plaintiff,    in  behalf  of  herself  and  all  who  were 
holders  of  these  notes   so   secured,   filed  a  bill  to  foreclose. 
The  bill  was  duly  verified,  made  the  Westlands  and  the  Ducoff s, 
the  trustee,    and  unknown  owners  of   the  notes,   parties  defendant. 
The  bill   alleged  that   the  premises,   which  are  located  at   5700 
liorth  Maplewood  avenue,    Chicago,   and  improved  by  an  eight  flat, 
two   story  building,  were   scant  security  for  the  debt;    that   the 
makers  of  the  notes  were  insolvent,    and  prayed  for  the  appointment 
of  a  receiver  to   collect   the  rents  pending  the  suit  and  for  fore- 
closure. 

On   the  motion   of   solicitors   for   the   complainant,    the   court 
on   July  29,   1932,    appointed  Theodore  0.  ifemoyer  receiver.      The 
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receiver,   however,   failed  to  qualify  by  giving  bond  as  required, 
and  Ducoff ,    in  the  meantime,    collected  the  rentals  from  the  prop- 
erty. 

August   3,    1933,  William  C.   Waldbauer  et   al.,    owners  of 
similar  notea,    secured  an  order  from  the   court   giving  them  leave 
to   intervene,    and  August  15,   1933,  filed   their  answer   to   the  hill, 
in  which,   while  admitting  the  execution  of  the  notes  and   trust 
deed,   etc.,    they  denied  that  plaintiff  was  the  owner  of  the  notes, 
denied  that  there  was  a  balance  due  thereon  as  alleged,   and  denied 
that  the   same  were  a  valid  lien  against  the  premises  under  the 
terms  of  the  trust  deed.      On  the  contrary  they  averred  that  Ducoff , 
owner  of  the   equity,   in   fact  owned  these  notes,   and  that  the  notes 
were  paid  and  delivered  up   to   the  owners  after  the  maturity  of 
same,    and  that  plaintiff  was  merely  the  nominal  holder  of  them; 
they  prayed   that   the  bill   of  complaint  might  be  dismissed* 

September  11,    1933,   defendants  Waldbauer   et   al.,   filed  a 

to 
cross  bill   alleging  the   same  f^ots  as/the   alleged  ownership  of  the 

notes  by  plaintiff.      They  asserted  tnat  plaintiff  purchased  the 
notes  from  Andreas  Schultheia  before  the  filing  of  her  bill,    and 
that  the  bill   to  foreclose  waa  not  filed  in  good  faith  hut  in   col- 
lusion  and  fraud  with  the  Ducoff s  for  the  purpose  of  controlling 
the  foreclosure  proceedings,   and  to  prevent  the  true  owners  of  the 
notes   from  protecting   their  interests,    and   to   compel    them  to   accept 
an  inequitable  plan  of  reorganization  of  the  property. 

They  averred   that   they  were   the  owners   of  more   than   50$  of 
the   entire  issue  of  the  notea,    set  up  the  material  facts  as  to   the 
execution  of  the  notea   and  trust   deed,    the  ownership   thereof,    the 
conveyance   of  the  premises,    and  defaults  of  those  obligated   to  pay, 
and  prayed  that  the  trust  deed  might  be  foreclosed. 

Plaintiff   answered   the   cross  bill,    denying  its   allegations 
as  to  non-ownership,   payment,    etc.,    of  the  notes  held  by  her,   and 
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denial  the  alleged  collusion  with  the  owners  of  the  equity.   The 
cause  was  put  at  issue  and  referred  to  a  master,  who  filed  his  re- 
port finding  in  favor  of  cross  complainants, recommending  a  decree 
of  foreclosure  in  their  favor  and  that  the  original  bill  be  dis- 
missed.  The  cause  was  heard  by  the  chancellor  upon  exceptions  of 
plaintiff  to  the  report  of  the  master.   These  exceptions  were  over- 
ruled and  a  decree  entered  in  favor  of  the  cross  complainants  on 
July  25,  1935.   It  finds  a  total  of  $36,9  58.70  to  be  due  to  thirty- 
five  different  owners  of  the  notes  and  directs  the  sale  of  the 
premises.   To  reverse  that  decree  the  plaintiff  has  perfected  this 
appeal.   The  decree  finds  that  Dimiter  Dueoff  and  complainant  were 
guilty  of  collusion;  directed  that  the  indebtedness  represented  by 
the  notes  held  by  plaintiff  should  be  cancelled  as  a  lien  against 
the  property  and  enjoined  the  plaintiff  or  any  persons  acquiring 
the  notes  thereafter  from  bringing  proceedings  to  establish  any  such 
lien  thereunder.   The  decree  further  provided  that  the  order  "shall 
in  no  way  preclude  Olga  Shoukanoff  or  any  other  persons  from  enforc- 
ing the  collection  against  the  makers,"  the  decree  ordered  that  the 
bill  of  complaint  be  dismissed  for  want  of  equity,  and  that  Dueoff 
(who  is  now~dead)  should  account  for  the  sum  of  $1808. 12,  which 
was  the  amount  of  the  rentals  from  the  premises  collected  by  him 
as  a  result  of  the  failure  of  the  receiver  to  qualify. 

Plaintiff  contends  that  the  court  erred  in  sustaining  the 
findings  of  fact  set  forth  by  the  master,  and  also  erred  in  enter- 
ing a  decree  as  recommended  by  him  oanoelling  the  lien  of  the  three 
notes  held  by  the  plaintiff,  while  at  the  same  time  providing  that 
the  notes  themselves  should  not  be  cancelled,  but  that  the  owners 
might  prooeed  against  the  makers  thereof.   Complainant  contends  that 
regardless  of  how  the  notes  were  acquired,  she  was  entitled  to  main- 
tain a  representative  suit  to  foreclose  on  behalf  of  all  the  note 
holders,  and  that  it  was  improper  for  the  court  to  permit  a  cross 
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bill  to  "be  filed  and  to  allow  solicitors'  fees  and  expenses  to 
cross  oomplainants.  These  fees  and  expenses ,  it  is  alleged , 
should  have  been  allowed  to  the  plaintiff • 

We  hare  examined  the  evidence  and  find  that  it  supports 
the  findings  of  the  master  and  of  the  decree  and  Justifies  the 
conclusion  of  the  chancellor  that  the  suit  by  complainant  to  fore- 
close (ostensibly  brought  in  the  interest  of  and  for  the  benefit 
of  all  the  holders  of  the  notes)  was  in  fact  brought  in  collusion 
with  and  for  the  benefit  of  the  owners  of  the  equity.  Thlo  con- 
clusion is  compelled  by  uncontradicted  evidence ,  which  shows  the 
close  friendship  between  the  Shoukanoffs  and  the  Ducoffs;  the 
promise  of  the  husband  of  complainant,  John  K.  Shoukanoff,  to  help 
out  the  Duooffsj  his  purchase  of  the  notes  in  the  name  of  his  wife 
when  the  same  were  past  due  and  without  investigation  of  the  worth 
of  the  security;  his  personal  employment  of  a  lawyer  to  act  in  her 
behalf  in  the  foreclosure  proceedings;  the  fact  that  the  attorney 
thereafter  acted  in  the  interest  of  the  Ducoffs  as  against  the 
owners  of  the  notes,  in  that  he  secured  an  order  appointing  a 
receiver,  who  did  not  qualify,  and  who  has  not  since  been  found, 
thus  deceiving  the  owners  of  the  notes  and  permitting  the  Ducoffs 
to  retain  control  of  the  mortgaged  premises  from  August  1,  1933» 
to  October  1,  1933,  during  which  time  they  collected  rents  to  the 
amount  of  $1808.12,  which,  if  the  matter  had  been  properly  pressed, 
would  have  been  collected  for  the  benefit  of  the  owners  of  the 
notes.  The  plan  of  reorganization  of  the  property  prepared  by 
this  attorney  was  decidedly  favorable  to  the  owners  of  the  equity. 
All  this  with  the  absence  of  material  exhibits  from  the  record 
maker,  it  quite  impossible  for  us  to  hold  that  the  findings  of  the 
decree  are  in  this  respect  contrary  to  the  weight  of  the  evidence. 
On  the  contrary,  we  hold  the  evidence  justifies  the  finding  of  the 

decree  that  the  suit  was  collusive,  a  court  of  equity  will  not 
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permit   such  abuse  of  its  process.      He  who    comes  into   equity  must 

come  with  clean  hand*.      He  who  is  guilty  of  iniquity  with  respect 

to   the  very  matter  concerning  which  he  prays  relief  will  not  he 

allowed  to  prevail.      In  Pomee  y's  Equity  Jurisprudence,    5rd  ed. , 

toI.    1,    sec,    39  7,   page  657,    comparing  the  maxim  tnat    "He  who    comes 

into   equity  must   come  with  clean  hands"  witi*  the  other  maxim  that 

"He  who  seeks  equity  must  do  equity"   says: 

"On  the  other  hand,   the  maxim  now  under  consideration,    'tie  who   comes 
into   equity  must   come  with  clean  hands, '   is  mucn  more   efficient   and 
restrictive  in  its  operation.      It  assumes  that  the   suitor  asking 
the   aid  of  a  court  of  equity  Has  himself  been  guilty  of  conduct 
in  violation  of  the  fundamental   conceptions  of  equity  jurispru- 
dence,   and  therefore  refuses  him  all  recognition  and  relief  with 
reference  to  the  subject-matter  or  transaction  in  question.     It   says 
that  whenever  a  party  who,    :.s  actor,    seeics   to   set  the  judicial 
machinery  in  motion  and  obtain   some  remedy,   has  violated  conscience , 
or  good  faith,   or  other  equitable  principle,   in  his  prior  conduct, 
then   the  doors  of  the  court  will  be   shut   against  him  in  liming;    the 
court  will  refuse  to  interfere  on  hie  behalf,   to  acknowledge  his 
rijht,   or  to  award  hin..  any  remedy." 

The  decree  therefore,   insofar  as  it  dismissed  the   com- 
plainant's bill,  was  proper  and  will  be  affirmed. 

But  a  different  principle,  we  think,    controls  as  to  the  re- 
lief granted  to  the  complainants  en  their  cross  bill.      These  com- 
plainants were  asking  equitable  relief  and  to   them  the  maxim  that 
"he  who    seeks  equity  must  do   equity"  was  applicable*      The  decree 
we  think  went  too  far  in  adjudging  the  cancellation  of  the  complain- 
ant's lien  under  the  trust  deed  as  the  owner  of  the  three  notes  in 
question,    va&  enjoining  her  furtner  resort  to   the  courts  to   seek  hex 
rights  thereunder,    except  by  way  of  a  suit   at  law  against  the  makers 
of  the  notes.      The  uncontradicted  evidence   showed  complainant  was 
the  owner  of  the  three  notes  described  in  her  bill;    that  the  same 
were  dtie   and  unpaid;    and  that  they     ere   secured  by  the  trust  deed 
upon  which   the   cross-bill  was  presented,      one   is  equitably  entitled 
to  receive  her  share  of  the  proceeds  of  the   sale  undsr  the  fore- 
closure decree. 

It  was  error  to   remit  her  to  a  suit   at  law  against   the 
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makers,  who,    the  evidence  shoe's,    are  no  longer  owners  oi'  the  premi- 
ses  and  whom  it  may  to*  most  unjust   to   compel   to  make  payment  of 
these  notes.      The  master  should  therefore  have  found  that   complain- 
ant,   as   cross  defendant,  wan  the  owner  of  the  three  notes;    further, 
the  amount   due  to  her  thereon  with  interest;    that  she  was  en  titled 
to  have  the  same   satisfied  pr$_  tan  to.  out  of  the  proceeds  of   the 
sale.      He   should  have  included  the   amount   due  to  her  with  that  of 
other  owners  of  the  notes.      For  this  error  the  decree  will  he  re- 
versed nxi*   the  cause  r warded   to   the  trial   oourt  witti   directions 
that   the   chancellor   cause   each  computation   of   the  amount   due   to 
cross  defendants  on   these  notes  be  made,    and  the  amount   bo  found 
he  included  in  the  decree  with  directions  tuat  the  owner  "be  allowed 
to  participate  equitably   in  the  proceeds  of  the   sale. 

AFFIRMED  El  PART,    REVERSED  IK   PaRT 
AMD  RSi4ASDSD  WITH  DIRECTIONS. 

O'Connor  and  KcSurely,   JJ. ,    concur, 
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ADVANCE  HEAT IB G   CGMPAfiY, 
a  Corporation, 

Appellant , 

vs. 

CATHOLIC  BISHOP  OF  CHICAGO, 
Appellee. 


mom  ciacraiGw COURT 

OE  COOK  PMHfl] 

28  7I.A.  62Z 


..    PRESIDING   JUSTICE  MATCHETT 
DELIVERED  THE  QPIfclOK  05"   THE   COURT. 

December  17,   1930,    the  defendant   (a   corporation    sole) 
entered  into   a  contract  with   complainant ,    a  contractor,  whereby 
it  was  agreed  that  plaintiff   should   furnish  material   and  labor   to 
install   a  heating  plant   on  defendant's  premises  at  4846  West 
Montana  street,   Chicago.      Specifications  prepared  by  defendant's 
architect,    James  Burns  &  Company,   were  made  a  part  of    the   contract. 
In   January,   19  31,   plaintiff  began  work  under  the  agreement,    and 
completed   the  work  and  furnished  materials   as   called  for  by  the 
contract,  plus  extras   anounting  to  #845.      The  origixial    contract 
called  l'or  the  payment  of  #3550.      Assuming   that  the  work  has 
been  properly  completed  in   compliance  with   the   terms  of  the   con- 
tract,   there  is  a  balance  unpaid  to   the   amount  of  $495. 

Plaintiff  brought   suit   for   this   claimed  balance  in   the  ^-u- 
nicipal   court  of  Chicago,   which  was  afterward,  while   this  present 
suit  was  pending  in   the  Circuit   court,    dismissed  by   stipulation  of 
the  parties.        The  present   bill  was  filed  May  4,   1935,    to    establish 
a  lien   against   the  premises  for   the  alleged  balance  with  interest 
from  May  4,   1931.      Defendant   answered  setting  up   certain   defenses. 
The   cause  was  referred   to   a  master,   who   took  the   testimony  and 
filed  his   report,   recommending  tnat   the  bill  be  dismissed  for  want 
of  equity.      The   cause  was  heard  on   exceptions    to   the   report,    which 
were  overruled,    and  on  May  5,   1936,   a  decree  was   entered  dismissing 
the  bill. 

The   controversy  between   the  pariies   concerns  a   "^orriasey" 
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oil  burner,    called  for  by  the   specifications  and  installed  b>   tne 
manufacturers  under  a   subcontract  with   complainant,      May  S,   1931, 
an   explosion  occurred  on  the  ureases,  which  caused  cloud©  of 
smoke  laden    soot   to  penetrate   the   entire  building,    ruining   tho 
furnishings,    paintings,    etc.,   and   causing  damages  to   HI  amount 
of  $575,    for  which  defendant   seeks  to   recoup  in   this  litigation, 
on   the  theory  that  the  burner  furnished  was  defective  and   com- 
plainant negligent  in  the  operation  of  it. 

One  of  the  defenses   interposed  by  defendant   is   tnat 
plaintiff's    claim  was  released  by    an   accord  and   satisfaction.      As 
Rlready  stated,    at  the   time  of  the  filing  of  the  bill   in   this   case 
a   suit,  brought  by  plaintiff  against   defendant  based  upon   the   same 
claim,  was  pending  in   the  Municipal   court  of  Chicago,     it  ay  9,   1933, 
this   suit   at   law  was  dismissed  by   stipulation  of  the   attorneys 
for  the  respective  parties.      The  stipulation  did  not  mention  the 
suit  pending  in  the  Circuit   court,  which  had  been  filed,  but   ser- 
vice of  summons  had  not  been  obtained,   although  there  is  evidence 
tending  to    show  that   defendant's  attorney  was  aware   that   the   suit 
was  pending   at   tne  time   the   stipulation  was  entered  into.      Evidence 
was  offered   in  behalf  of  defendant   tending  to    show  that   the  attor- 
ney  for  defendant  understood  that   the   claims  of   both  parties  were 
to  be  dropped;   but  there  was  no  proof  of  any  valid  agreement  to   that 
effect,  nor  proof  of  authority  given   to   its  attorney  by  complainant 
to  make  any   such   settlement,      The  master  found  against   the   conten- 
tion,  the  chanuellor  approved,    and  we   SMUtft   say  that  the  finding 
•f  the  master  in   this   respect   is  against   tne  evidence. 

The   complainant ,    on  iiareh  9,   1931,    executed  a  waiver  of 
lien,    and  defendant  argues  that   complainant   is   thereby  estopped 
from  now  claiming  a  lien.      Such,   undoubtedly,  would  be   the   effect 
of  the  waiver  as  to  work  done  and  material   furnished  prior  to   the 
date  upon  which  the  lien  was  executed  and  delivered.      The  waster. 
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however,    finds  and  the   proof  tends   to    snow  that   after  that  rtime 
complainant   furnished   equipment   and  labor  to   the   total    tffliYUdft  of 
$471.65.      Complainant   is   therefore  not  precluded  by    the  waiver. 

It    claim  for  lien  wmM  filed  in   the  office  of  the   clerk  of 
the  Circuit    court,    and  no    sworn   statement  as  to   subcontractor's 
material,   men,    etc.,    as  provided  lor   in   sections   5  and   7  of  the 
Liw  Act.      (See  Illinois  State  Bar  Stats.,   1935,    chapter  82,    sec- 
tions  5  and   7,    and  the   same  sections  in   chapter  82  of  Smith-Kurd' » 
Illinois   Statutes.)      Defendant  argues   that    complainant's   suit   can 
net  be  maintained   for  failure   to   comply  with  these   sections  of   the 
statute,    and    cites  Gllmore  v.    Courtney.   158  111.    432;   'fleiska  v. 
lauroth.   43   111.   App.    357;   Hart  v.    Carsley  &f«.    Co..    221  111.   444; 
Knickerbocker  v.  flaleey  Bros.    Co..   262  111.    241.      i'he  Cilimore  case 
and  the  Welska,  case  were  both  decided  under  the  Lien  Statute  of 
1887,    and  were  based  upon  a  provision  in  that   statute  TJhieh  does 
not   appear  in   the  present   statute.     Hall  V.   Harris.    242  111.   App. 
315.      The  other   cases   cited  are  not  in  point.      Complainant,  is    not 
precluded   from  maintaining  its   suit   for   these  reasons. 

Defendant   also   contends   tftat  plaintiff   cannot  maintain   the 
suit  because  there  was  no   final   certificate  from  the  architect,    and 
oit®8  Michael it  vs.  Wolf.   136  111.   68.      This  point  was  not  raised  in 
the   trial   court.      The  defense  was  not    set  up   in  defendant's  plead- 
ing and   it   cannot   avail  here,  when  presented  in  this   court   for   the 
first  time, 

Tnis  apoeal,   therefore,    seems  to  turn  upon  the  issue  of 
fact,    as   to  whether  the   finding  of  the  master,    as   approved  by  the 
chancellor,    that  defendant  was  liable  for  the  damages  resulting 
froni  the  explosion  which  occurred  May  3,   19  31,    should  b©  permitted 
to    stand.      There  iR  no   doubt,    as   complainant  pei   ts  out,    citing 
many  cases,    that   the  burden   was  upon   the  defendant   to   establish  his 
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claim  of  recoupment  by  a  preponderance  of   the   evidence,   nor  is 
there  any  doubt,    as  complainant  points  out,    that  the  report  of  a 
master  (where,   as  here,  no   evidence     was  taken  before  the  chan- 
cellor)   is   only  advisory      to    the   cnancellor,    and.  while  prima  facie 
oorreot  is  not  entitled  in   this   court  to  the   same  weight  as  the 
verdict  of  a  jury  or  the  finding  of  a  chancellor  where  the   evidence 
has  been  taken  in  open  court.      It  is  M  held  in  ^allln.ger  vs. 
Shapiro.    329   111.    629,    and  Stasch  v.    Stasch.    355  111.    581. 

The  contract  between   the   complainant  and  defendant  provided 
that  defendant  agreed  - 

"To   furnish   and  install  a  complete  Low-pressure  steam  heating  ap- 
paratus in  a  convent  building  to  be  erected  for  St.    Gertrude's 
Parish,   located  4846  W.   Montana  St.,    Chicago,   Illinois,    according 
to   the  plans,    specifications  and  drawings  (w.ich  are  declared  to 
be  a  part  of  this  agreement),  made  by  James  Burns  a;  Co.,  Architect 
(aeting  as  agent  for   said  owner),   in  a  good   and  substantial   and  work- 
manlike  manner,   to  the  satisfaction  of  and  under  the  dire ot ion  of 
the  Superintendent. " 

The  specifications  thus  made  a  part  of  the  contract  pro- 
vide that: 

"Contractor  must  guarantee  the  perfect  operation  of   this  plant   in 
every  detail;    that   it  will  be  noiseless  in  operation.      Contractor 
shall   also  guarantee  that  he  will  make  good  any  defects  in  work- 
manship, material  or  effectiveness  of  plant  within  one  year  after 
completion  of  same  without   cost   to  owner." 

Specification  as  to   the  oil  burner  was  that   the   contractor 
should  "furnish  and  install  one    'Morrisey*  #6  Jfuel  Oil  Burner, 
mercoid  thermostat,   making  job   completely  automatic  in   operation, 
burner  to  be  of  sufficient   size  to  operate  #8295  Pacific  oil  burning 
boiler,   full-rated  capacity  ***  boiler  to  be  set  by  others,   as  oil 
burner  contractor  may  specify." 

The  installation   of  the  heating   system  was  begun  in   January 
1931,    and  the  master  finds  that  it  was  flnisiied  on  Bay  9,   19  31.    The 
contract  for  putting  in   the  oil  burner  was   sublet  by  plaintiff  to 
the  iiorrisey  Oil  Burner  Company,   whicn  installed  it.      tfrank  Lessnau, 
an   employee   of  the  korrisey  Company,   .nade   the  installation.     Mr. 
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McLean  ras   superintendent  ol'  the   job  for  the   contractor,    and  the 
Burns  Company,    architect,    representing  the  defendant  a^ner,   were 
in    oharge  for  him.      The  burner  was  put   in   sometime  in  February. 
Immediately  thereafter  defendant  made   complaints   about   the  opera- 
tion  of  the   system,   tmi   to  Lesenau   seems  to  have  been   committed  the 
duty  of  making  any  necessary  adjustments  in   conformity  with  the 
contract. 

The  master  finds  that   the  nozzle  of  the  oil  burner  was 
removed  and  a  larger  nozzle  Installed  in  order  to   supply  more 
oil   for  fuel  when  all   the  radiators  had  been  connected;    that  after 
the  installation  of  the  larger  nozzle  there  was  an  accumulation  of 
carbon  and  soot  in  the  oil  burner  which  interfered  with  the  proper 
mixture  of  air  with  the  oil,   thereby  preventing  the   complete  com- 
bustion of  burning  of  the  oil   supplied  by  the  larger  nozzle  as  fuel; 
that  as  a  result   the  explosion  occurred  on  May  8,   19  31,  blowing 
greasy  soot   through  the  building,    injuring  the  paint,    curtains   and 
the  inside  of  the  building.      The  master  further  finds  that  on  the 
day  of  the   explosion   the   representatives  of   the   complainant   and 
Lessnau,    the    employee  of   the  ^orrisey  Oil  Burner   company,    examined 
the  building  and  the   extent  of  the  damage;    that  Leesnau  removed  the 
nozzle   supplying  the  oil   for  the  burner,    stating,    "Here  is  ehere 
the  trouble  is;"     that  he  replaced  the  nozzle,    since  which   time  no 
trouble  has   occurred  in   operating  the  heating  plant. 

The   conclusion   of  the  master  was  that   the  damage  to   de- 
fendant's building  was   "occasioned  by  the   defective  operation  of 
said  oil  burner,"   lor  which  the   complainant  is  liable. 

The  plain   terms   of   the   contract  Kfctii   the   facts  as  recited 
would   seem  to   justify  the   conclusion      of  the  master.      Plaintiff 
nevertheless   contends   that  it   cannot  be  held  liable  for  the  reason 
that   the   "Morrisey"  Oil  Burner    /as  purchased  by  defendant   under  a 
trade-name,    and  plaintiff   relies  upon   section  15,   paragraph  4,    of 
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the  Uniform  Sales  Act   (Illinois   State  Bar   Stats.,   1935,   oage  2307; 

Smith-Hu-rd  Illinois   State.,    chap.    121,    section  In),   wbj  eh  prorides: 

"In   case  of  a   contract   to   sell  or  a  sale  of  a  specified  article 
under  its  patent  or  ether  trade  name,    there  iB  no  implied  war- 
ranty as  to   its  fitness   for  any  particular  purpose." 

Complainant   cites  a  large  number  of  cases  in  the  Supreme 
and   Appellate   courts  of   this   state,    suco.  as  ffuch m  v.  .Kittredge  & 
Co.,    242  111.    S8;    Santa  Rosa-— V»lle.1o   l'anT    Co.    v.   Jlronausr  &  Co.. 
223  111.   App.    236,    and  fleigenfind  v.    Singer.    227  111.    App.    493, 
construing  that  paragraph  of   this   section   of   the   statute.     We  hold 
that  neither  the   statute  nor  any  of  the   cases   cited  are  applicable 
where,    M  here,   the   contract  between    the  parties  provides  not   only 
for   the   sale  of  the   article  but  its   installation  in  a  manner 
satisfactory    to   the  purchaser,    and  promises   to   wake  good  any  de- 
fects within   one  year  after   completion,   witnout   cost   to   the   owner. 
Eot   the   statute  but   the   contract   is  here    controlling. 

The  findings  of   the  Blaster   seen   to  have  been  based  upon   the 
testimony  of   the  assistant  pastor  of   the  church   and  the  architect, 
Walter  J,   Burns,    as   to    conversations  with  ffrank  Lessnau,    the  em- 
ployee of  the  korrisey  Oil  Burner  Company,    on   trie  day  on  which 
the  explosion   occurred.      The   complainant  objected  to   the   evidence 
at   the   time  it  was  offered  and  contends  here   tnat   it  was   error   to 
admit   it   for  the  reason   that   the    conversation   took  place  out  of 
the  presence  of  any  representative  of  the   complainant,    the  Advance 
Heating  Company,      Defendant   cites  in    support  of   this   contention 
eight   cases,    all   of  which  we  have   examined.      These  cases,    under 
the  various    circumstances  appearing  in   eacn  of  them,   nold  tnat   a 
party  is  not  bound  by   statements  of   a  tuird  party,   who  is  not  uia 
agent,   unless   the  party   sought   to  be  bound  or   some  person   authorized 
to    represent  him  is  present.      Defendant's   counterclaim  here   does  not 
rest  merely  upon  oral    statements  made  by  JLeasnau  but   ratner  upon 
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testimony   showing  wnat  .ueesnau,    an    employee  of  tne   subcontractor 
actually  did  in   the   course  or  nis   duties  under   the   terms   ui'   tne 
contract  "between   complainant   and  defendant.      It   is  not   contended 
that   the   testimony  as   to  what  hessnau   did,  was  incompetent,    and  we 
are   quite  at   a  loss  to  understand  why  testimony   as   to   the  acts 
being  competent,    evidence  as  to  wnat  he   said  while  acting  was 
incompetent.        ihe   subcontractor  was   certainly   tne  agent  oi   the 
contractor  in   the  installation  oi'   the  oil  burner,      his  employee, 
with  the   consent  and   acquiescence  oi'  all   tne   parties  in   charge  of 
the  improvement  bein&  made,    acted  for   the  plaintiff  in   carrying 
out   the  terms  of  the   contract.      It  would  seem  on   the  plainest 
principles   that  what  he   said  and  did  within   the   scope  of  his 
duties  was  admissible  in   evidence.      While   the   amount  here   in- 
volved ie   comparatively   small,    the  record  arid  briefs   are  volumin- 
ous,   and   every  possible   contention   seems   to  be  presented  by  the 
parties.      We  have  given   these  contentions   careful    consideration, 
but   the   issue   seems   to  narrow  down   to    a  question  of  fact   as  to 
whether    the   complainant   carried  out   the  terms  oi   tne   contract   as 
agreed,    and_if  not,  whether  it   is  liable  for   the  damage  resulting 

from  defects  in   the  heating  plant  which  was  installed,      ft  think 

so 
complainant   i.sAiable.      The  master  has   so   found;    the   chancellor  has 

approved  the   finding;    and  an  examination  of  tne    evidence  leads   this 

court  to  the   same  conclusion,      Ihe  decree  of  the  trial  court  is 

therefore  affirmed, 

AffnMHL 
O'Connor  and  McSurely,    JJ, ,    concur. 
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MR.   PRESIDING   JUSTICJS  MATCHETT 
DELIVERED   THE  GPI&IOJK   OP  THE   COURT. 

Meyer  brought   an   action   against  Conn   for  damages  for 
failure  to  buy  certain   real    estate  ae  agre  d.      The  declaration 
eet  up  the  alleged  contract  verbatim,  which  was   in  writing,   al- 
leged ability  and  willingness  on    the  part   of  plaintiff  and   re- 
fusal  to  perform  by  defendant.      The   common   counts  were  added. 
Defendant   filed  the  general  issue  with  certain   special  pleas. 
The   cause  was   submitted   to   a  jury.      At   the   close   of   all   the   evi- 
dence the   defendant  moved  for  an   instructed  verdict   in  his  favor. 
The   court,    in   conformity  with  section   68  of  the   Civil  Practice 
Act,   reserved  its  ruling  and  submitted   the  cause  to   the  jury, 
which  returned  a  verdict   for  plaintiff   in    the   sum  of  £23, -^  0. 
Defendant  first  moved   I    or  a  new  trial,    then  withdrew  that  motion 
in   order  to  move  for  a  judgment   in  his  favor  notwithstanding  the 
verdict.      The   court  allowed   the  motion   and   entered  judgment 
against  plaintiff  and  in   favor  of  defendant,    and  plaintiff  appeals. 

The   alleged   contract  was   executed  Hay  11,   1926.      Xiie  real 
estate  in   question  was  JStes.    4900-02-04-06 West   Giicago   avenue,   was 
In  fact   the  northwest   corner  of  West  Chicago   avenue  and  Laraon   street. 
The  premises  were  improved  by  one-story  buildings  designed  for 
business  use,  were  owned  by  Meyer  and  in  part  occupied  by  Tony 
iomtarfio,  who   carried  on  a  fruit   business,      Meyer   became   the  owner 
of  this  property  on  March  19,    1926.      A  man  named  Corad   ran  a  drug 
atore  just  across  the   street   from  the  premises.     A  new  theater 
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building  was  about  to  be  erected  on  Chicago  avenue  in  this  iiumedi- 

ate  neighborhood,   which   some   supposed  would  add  to   the  value  of 

real    eetate  in   that  vicinity  .      An   old  building  stood  on   the   site 

of   the   oroposed  theater.      A  permit   Tor  wrecking  this  building  was 

issued  fray  12,   1926.     A  contract  J  or  the    'erection  of  the  new 

building  was   executed  July  14,   1926.      ^ri  was   started  July  30th 

thereafter  and  continued  until  October  :<Lst,  when  it   was  temporarily 

stopped  to  be  begun   again   June  30,   1927,    and   completed  in  August 

of  that  year. 

Meyer,    the  plaintiff  owner,   lived   it:  iSlmhurst.      He  had 

not   prior  to    this   transaction  known   the  defendant,   who  lived  at 

750  Kennesaw  terrace,    Chicago,   and  was  an    investor   in    stocks, 

often 
bonds  and  mortgagee.     He   seems/to  have  been   at   the  officeof 

Charles  Sincere  and  Company  in  Chicago.     Defendant  for  about 
fifteen  years  had  been  acquainted  with  H,  L,    Siegel,  who   con- 
ducted an   automobile  business  at   3806  Roosevelt   road,    Chicago. 
Siegel   says,    and  defendant   does  not   deny,    that   sometime  in 
April,   1926,   he  and  Siegel  met   at  V#St  Baden,   when   defendant   asked 
him  about  i'ae  new  theater  to   be   erected   and   asked  aim  if  he  knew 
of   some  property  out  of  which  he   could  make   some  money.      Siegel 
owned  a  piece  of  ground  just  125  feet  west  of  these  premises 
owned  by  Meyer.      In  fact  Siegel   at  one   time  rented  part  of  the 
premise*  from  Meyer  for  use  in  the  automobile  business.      Siegel 
also  knew  William  J.   Klibanow,   who  had  for  many  years  been   in 
the   real   estate  business  and  who ,    at   this   time,   had   a  partner 
named   Stein.      K'libanow  was  a  licensed  broker  and  operated  two 
real   estate  offices  in  Chicago,     Klibanow  says  Siegel  introduced 
him  to    Conn   at  West  Baden,   but   Cohn   says  he   does  not   recall   the 
introduction.     Klibanow  says  that  at  Weet  hader,  he  talked  with 
defendant   about  property  in  Chicago  and  told  nim  that  he  would 
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be  glad  to   submit  some  properties  for  his   consideration.     L»,ter 
Klibanow  "by  appointment  met  defendant  at   the   office  of  Charles 
Sincere  and  Company.     Mr,   Siegel   came  with  him  and  Klibanow  says 
defendant  was  driven   to  the  property  arid  went  through  it  for  the 
purpose  of   examination.      Siegel    says  that     hen  he   came  "back  to 
Chicago  Klibanow  brought   defendant   to  his   store,    and   that   defend- 
ant then   said  he  was  buying  this  property  and  would  like  to  hare 
Siegel   go  with  him  to   look  at   it;    tnat  he,  Klibanow  and  defendant 
then  drove  to   it  by  automobile  and  from  there  to  plaintiff's  house 
at  Elahurst   about  4  o'clock  p.   a,    of  the  day  the   contract  Hf  made. 
It   appears  that  on  their  way  to   the  property  these  parties  visited 
a  tavern  where  they  bad  beer;    that  upon  arrival   at  Slmhurst   they 
were   taken   to   plaintiff's   cellar  where   they   sampled   soma  four  or 
five  casks  of  wine,   and   that  afterward  plaintiff's  daughter  served 
further  liquid  refreshments.      It   is  agreed  that  they  talked  about 
the  price;    that  defendant  off  fired  $80,000  for  the  property.  Plain- 
tiff wanted  more.      Plaintiff's  brokers,   however,    took  him  aside   and 
persuaded  him,   as  he  says,   to  accept  $33,000. 

Defendant   says   that  Klibanow,   3iegel   and  Stein    oame  over 
to   the  office  of  Charles   Sincere  and  Company,   where  defendant 
was  on  May  llth,    in  the  forenoon;    that  he   told  them  that  if  they 
would  wait  until   two  o'clock  aVt  would  go   wit b.  them  to  look  at   the 
building.      Xhey   came  tnat   afternoon   in   an   automobile   and  drove 
first   to   the  Independent  Realty  Company  office,     Klibanow  told 
defendant   that    the  premises  were  occupied   in  part  by  Lombard©,    who 
did  not  have   a  lease  but  was  paying  $400   a  month  rent;    that  tax, 
Gorad  had  agreed   to   take  a  25  foot   comer   and  pay  a  rental   therefor 
of  #250  a  month   for  a  term  of  five  years;    that  Lombardo  was  willing 
to   take  a  20  foot    store  at   the  west  end  of   the  building  and  to   pay 
#1500   a  year  for   five  years;    that  he  figured  that  when   remodeled  at 
a  cost  of  #5200   the  building  would  bring  a  gross  revenue  of  $9000 
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a  year.     He   says   they  drove   to   the  building  but   did  not  gi   In,    and 
that  from  the  hull  ding  they  were   driven   to  Meyer 'a  home   In   .ilmhurst 
aa  heretofore  reoited.     When   the  price  Ml   finally   settled,   defend- 
ant  asked  about   the  tax  bills   and  was  told   they  were   in  a  safety 
deposit  vault.      He   asked  about   special   assessments   and  was   told 

there  were  none.      He  asked   about   the  leasee  from  iombardo   and  Gorad 

told 
and  was  given   the   same   assurance  and/that  he   should  not  worry. 

Klibanew  asked  him  for  a  check  for  #5000   to   close    the   deal,    .and 

defendant   toli  him  he  would   see  about   it   the  following  day.     Kli- 

banow  than   called  him  aside   and   told  hi»   in   a  confidential   way  that 

there  were  many  people  interested   in   the  property  and  he  had  better 

make   the  deal    "right  here."     Defendant    told  nim  he  did  not  have 

anyone  to   represent  him,    and  tuat  he  wouldn't  give  aim  $BfK)0, 

Klibanow  replied, 

"I   will   tell   you  what  you   do.      live  me  &  c^eok  for  4l,0~O.      *'e  will 
use   that  as   a  binder,    and  tomorrow  morning  you  bring  me   the   addi- 
tional $4,000.      I  will  have  here   the  tax  bills;    i  will  have   the 
receipt*;    I  will    show  you   the  leaseholds;    1  will    show  you   everytning 
to    that." 

Defendant   Bays  he  agreed;    that  Klibanow   took   the   contract 
from  his  pocket,    sat   down  at   the  desk,   filled  in  the  paper,   and 
that   that  plaintiff  then  signed  it  and   tendered   it   to   defendant, 
who   also    signed.      He   then  asked  Klibanow  if  he  hid  a  blanls    check. 
klibanow  said  he  did  not.      Plaintiff  then  tendered  him  one  of  his 
cheeks,   so  he  wrote  out   a  cheek  for  #1000   and  handed  both  the 
paper  and   the   check  to  Klibanow.      Defendant    says     hat  tne   contract 
was  net  in  the   same  condition  then  >ts  it  7*3  when  offered  in  evi- 
dence;   that  he  understood  he  was  merely   pigiiing  what  he   calls  a 
"binder."     He   says  he  was  to   receive  a  written   oontract   the  next 
day,   when  he  was  to  bring  in   an  additional  $4000.      Klibanow  then 
drove  defendant  home. 

The  following  morning,   with  Mr.   Durell   and  Mr.   Barney  Lewin, 
defendant  visited  the  building  whion  he  was  to  purchase,    saw  Lombardo 


V 


I 

,  -    .  -v#n»x£  est 

X*  ■"*  *«» 

„»aon  ©isw  *3ftiitt 
•irp   JbCUS 

onmtf 
Y»w  ©?«/{* 

v  iff     , 

- 

; 

■■         ■  $091 

. 

Jo-  ; 

tj.  Uiq  ^*di   tori* 

.Mt  '.wiB*   as***.*   »H  fcf    oaIa    orfw 

...        •■    ,  ■    . 
a$»e   -  fen*  1® <*•»<! 

j,  fc  'sia  a*«  •    ;©»«©*> 

^x#i  u  ovi.  v  ««w  ©rt  e\;A«   ©it 

msit   wo.*:  •  &•«•*..  «•#*    «X«* 


and  Gorad,    each  of  whom  told  hin  that   the   representations  Sftlfl  "by 
plaintiff's  agents  to  him  concerning    their  leases  were  untrue. 
Defendant   then   called  up   the  "bank  and    stopped  payment   on   tne   check 
he  had   given   them.      Then  he   caller!   plaintiff   and  asked  him  to    come 
and  see  him,    and  plaintiff   came  a  few  days  later,      Defendant  tes- 
tifies that  Meyer   said   to  him  at   that   time, 

"•Why  did  you   stoo  payment  on    that   cheek?'      I    said  to  aim,    'mat 
is  the  reason  I  asked  you  tc   come  over  hsrcit   Hy,  Meyer,  '     I    said 
to  him,    'Mr.  Meyer,    I    can't  understand   the   raasun   *ihy  you  aave 
tried   to  put  through   a  crooked  deal   of   that  kind, *     he   says  to  me, 
'What  do   you  mean? '      I    said,    'Exactly  what   I   ^  can.      Xae   deal  is 
crooked,    and  you  know   tnat   tne    leal   is  crooked.     You  were   present 
right   there  when  Mr.   Klihanow  told  me  taat  *-.r.   uorad  had  agreed  to 
take   space  in   t  ia t    store   and.  pay   a  rental   of   £250  a  raoatn  and  you 
said  nothing,    Mi  you  were  present  when  hli'banow  told  me   that  Mr. 
Lombardo  had   agreed   to    take   twenty   feet  if    space  in   taat    store   and 
pay  a  rental   of  $125  a  month   and  you   said  not.  lag.      You  heard  all 
these  things   that  Mr,   hlibanow   told  iue,  *      '»?ell,'  he    said,    'I 
didn't   tell   you   that,   did  I?'      1    says,    'iio,    but   your  agent   told  me 
that,'     he   said,    'I   am  not  responsible  for  what  real    estate  agents 
tell  you, *     I   got   so  hot  under  tne   collar  that  I   felt  1   oould  not 
control  myself  add  I  just  walked  out  of  that  room," 

Defendant   de  ied  that  he   spoke  tc  plaintiff  about   the 
matter  after  the  12th  day  of  May,   and   denies   the  testimony  of 
plaintiff  that   several   days   thereafter  defendant  told  plaintiff 
he  hadn't   decided  whether  he  wanted  the  property,   and   tnat  he 
hadn't   called   the   deal   off  yet,    or  words  to   that   effect*      De- 
fendant denied  that  he  ever  saw  iilihanow,    Siege!  and  Meyer  together 
at  his  office  after  kay  12th,   or  had  the   conversation   to  which  they 
testified.     He  admitted,   however,  he  could  not   recall  whether  he 
had  testified   on  another  trial   that  Jilioanow  came  to   see  aim  a 
number  of  days  alter  he   stopped  payment  on   the  cheok,    and  Henner,    a 
witness   called  "by  defendant,    says  that  he   saw  plaintiff  at 
Sin eyre's   office   a  number  of  times  after  that  date,    and   also  the 
court   reporter  who   took  the  evidence  in  a  former  trial  of  another 
oase  based  on  the   check  testified   that  defendant  was  asked  uow  many 
times  in  all  he  had  seen  hlihanow  and  replied   that  hlibanow  came 


,•'  -tie 

Jto"  .     baited      •  nbaa*»C 

.aad*  mrx%  bud  art 

fca»   ,«lrf  ea«  6  ns 

t*a    a»i{;9M  **xi#   8©i. 

*-•  .■:  A'1  ■ 

.•ox  6»*  «x 

®v  ,*exa*  .^A»    , 

,«&  .useJb  Aai-ooio  a   ri$> 

'  voeaoi  «ox  cb  ;*«£** 

.  til  a»sto(  9%»ai   tdgtr 

i 

■; 

*  X*% 

<a9tL3 
'  ibtb 

■    '/98   tfju  J e Lc 

<w  ari  a«^J*iiw   teiioftt    J '  afemi  »xi 

'. 

*"U   •oi'ito   »Jtrf   ta 

ig  c                        i-oeo   wo  •   ac   bai'tiJasi   bari 

m   %t'                      ,  art  •jeJ'tB  ax«i>  'to  *t»)rfaua 

J  a^«s    ,  tasbaatafc  t^  ballao    seertfiw 

•iii                            <  ~>tilB 

y.s  ortw  wticiti   *•• 

*%*  aaw  JH#aaalaa   J*-'  9«»° 

•acs   wo..*oi.U  J-ara    beilqa*  fen*  wottftrflJU  naai  bad                               U* 


over  «  number  of  times  after  he  stopped  pay-meet  on  the  cheek. 

Plaintiff  and  i.libanow  in  rebuttal  gave  evidence  defying 
defendant's  testimony  as  to  statements  made  concerning  the  leases 
to  Lombardo  and  (lorad. 

Defendant  contends  that  his  motion  for  judgment  notwith- 
standing the  verdict  was  justified  because  there  was  no  evidence 
tending  to  show  tnat  plaintiff  was  ready  and  willing  to  perform  his 
part  of  the  agreement  to  convey,  because  at   did  not  offer  an  ab- 
stract of  title,  a  guaranty  ooiicy,  a  Torrens  certificate,  cr  a 
warranty  deed  as  required  by  tne  contract,  all  of  whicn  it  is  said 
were  conditions  precedent  to  sustai  ing  this  action,   he  cites  a 
large  number  of  cases  whicm  are  not  apolicacle  because  the  uncon- 
tradicted evidence  shows  (assuming  a  valid  contract)  that  defendant 
first  breached  it  by  stopping  payment  on  nia  ciieck,  thus  repudiating 
and  disavowing  the  contract.   Where  one  party  to  »  contract  has 
thus  breached  and  repudiated  (as  defendant's  own  testimony  here 
shows  he  did;,  tne  other  party  is  not  obligated  to  perform  his 
obligations  under  the  contract  before  bringing  aio  suit  for  damages. 
As  is  stated  in  Lang  Xa   hedenbur^,  277  111.  368,  "If  a  contract 
calls  for  successive  acts,  first  by  one  party  and  tnen  by  the 
other,  there  is  no  breach  by  one  if  the  precedent  act  nus  not  been 
performed  by  the  other."  When  defend tmt   stopped  payment  on  the 
check  he  unequivocally  repudiated  the  contract. 

Defendant  also  contends  that  the  judgment  notwithstanding 
the  verdict  was  proper  because  plaintiff  failed  to  prove  his  title 
to  the  premises  in  question.   There  ?as  proof  tending,  to  show 
possession  under  llaia  of  title.   Ihere  was  no  proof  to  the  contrary. 
Defendant  did  not  base  his  refusal  to  carry  out  the  contract  upon 
any  supposed  deficiency  or  defect  in  plaintiff '  >*  title.   It  made 
no  objection  to  the  title  ana  cannot  be  neard  to  ur^e  that  objection 
now#   Asb.D&ttgh  v.  Murphy.  90  111.  162;  Smith  v.  feeler,  151  111. 
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518;    dpengler  v.  giger.   255  111.   Ac  p.    322.     koreover,  when  plain- 
tiff offered   to  prove  his    title  "by   a  warranty  deed  duly   ac-Knowi«dged 
and  recorded,    conveying  the  premises  to  nim,   defendant  objected 
and   the   court   (erroneously)    sustained  the  objection,      defendant   is 
now  estoppeS   to  assert  any  lack  of  proof  in  that  respect.      Bigelow 
o.n  .Sstoppel.    5th  ed. ,    page  720;   Modern  *oodfltn  of  .America  y 
Anderson.    71  111.   App.    351;    S&&BBL1B3  v.  UlStgi    4i   Ual.    Mfc« 

A  more   nerious  queccioii   is   raised  by  dfcle»iuant '  s   contention 
that  plaintiff  failed   to  prove  bj    competent   evidence    that  he  sus- 
tained  substantial   fftragH  by  reason  of  defendant's   alleged  breach 
of   contract.      Plaintiff  undertook  to  prove  nis  damages  by   tne 
testimony  of  Klibanow.      lite  full    record  of  the   testimony  of  Kli- 
banow  material  to  this  ft lit  is  as  follows: 

"kr.   Kalin  (attorney  for  plaintiff):     Mr.  hlibanow,   based 
upon  your  experience   and  knowledge  of  real   estate   transactions   in 
that  vicinity,    that   iMttlati  vicinity,   and  your  knowledge  of  the 
conditions   that  existed,   have  you   an  opinion   as    ts    the  value  of  the 
property  known  as  4900-02-04-06  West   Chicago   avenue  in   tne  latter 
part  of   Jane,    1936? 

Mr.   Tannehaus)  (attorney  for  defendant):      I  object   to  the 
question,    it   is    too   indefinite,    the  witness   is  not   competent. 

The   Court:      You  mean   the   fair   cash  market  value Y 

Mr.  Kahn;      ifes;   X  meant  the  fair  cash  market  value  of  a 
front  foot   or  any  way  you  know  how   tt  figure  it,   particularly  on 
the  property  in  19  26. 

The  Court:     Objection  overruled. 

Ufa    Kaon:      have  ycu   M   opinion? 

•  *••  X  @3  j      811  i 

4,      What   is  yo it     opinion? 

Mr.   Tauxiabaum:      I  object    to  that. 

The  uourt:      Objection  overruled. 

A.      I  was  offered,   tht   best  effer-- 

kr.  Kaon:     iiot  what  you  were  offered. 

A.      The  property  has  depreciated* 

Mr,   Aahn:      That  may  go   out.      You   arc  net   answerir.g  my 
question.      The   question  is,   what   your  opinion  was  ol    tue  value  of 
tnis  particular  property.   4900-06  j est  Chicago  aveu u e  j.x  the  lat- 
ter part  of   'June.   1926 . 

~aI     #60,  coo, 

Mr.    Tannebaum:      I  move   the  answer   oe   ■  ■WJQlrtM  out,   your 

Honor. 

The  Court:      Objection  overruled." 

This  is   the  only  evidence  in   the   record   tending  to   snow   the  amount 

of  plaintiff's  damages. 

Defendant   contends  that   it   is  in   several   respects  insuffi- 
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cient,      flart$^l»  that    the   question  asked  called  for   the  past  rather 
than   the  present   opinion   oi'  txie   expert  witness  as    to   the  value  of 
the  property,      Seoond,    that    it  was  indefinite  in    ktet    it    o^ildd 
only  for  the  value   of  the  property  without  liiflitation   as  to    the 
fair   cash  market    value  thereof.      As   to    tae   first   objection,    uefendant 
cites  Lyofl3  v^    Chicago   City  riy.    Go,.    25a  111.    75,      It   aee*as  to    sus- 
tain nis   contention,      as   to   the   seeuad,   gi.c.«.son  v.    Turner.   149   111. 
App,    394,    and  i)adv  v.    Condit.    209   111.    438,   which   also   MMM     to   be 
in  point.     We   tnink,    also    the   evidence  #as  incompetent  for   tne 
reason  that  it  purported  to  fix  the  value  of  the  land  at  an  indefi- 
nite time  in  June  instead  ©f  fixing  it   as  of  the   i2th  day  of  May, 
1926,    at  which,  time  the  breacn  of   tne    contract   {assuming   such  "breach 
as   the  jury  found)    actually   occurred.      Ine   cases  last   cited  hold   that 
the  true  measure  of  damages   in   an  action   for  failure    ou   convey   real 
estate   as   agreed   is  the  difference   between   tne  fair   cash  uarket 
value  of  the  land  and  the   contract  price   on   the   day  upon  which   the 
contract  was  breached.      There  is  no    testimony  in   this  record  which 
can   .fairly  be   said   to   establish   the  fair   cash  market  value  of  these 
premises   on   the  12th  day  of  i*ay,   1926,   wiien  the  defendant   repudiated 
the   contract,    stopping  payment  on  nig   check  and   charging  that   the 
contract  had  been  obtained  from  him  oy  false  representations. 

We  may  udd  that  »;,ilc  on   the  issue   of  fraudulent   representa- 
tions there  MM  unadoubtedly  a   qpt—ti—   of  fact   for    the  jury,    an 
examination  of   the  evidence  hes    convinced  us   (notwithstanding   some 
inaccuracies  in  defendant's   evidence)    that    these  representations 
were  made;    that  defendant  relied  upon  them,    and  that   the  verdict  of 
the   jury  upon   this   issue  was  against   tne  manifest  weight  of  the 
evidence.      It   is  unreasonable  to   suppose  that  defendant  would  have 
executed  the   contract  under   the    jircumetanoes  here   shown  unless 
induced  by  representations   such  as  he   relates   and  high  pressure 
salesmanship  which   the   evidence   snows  was   applied.      It   is  hardly 
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credible  that    the   cash  value  of  these  premise*  fell   26  per  cent   in 
a  few  days,    as  plaintiff's   evidence   teuds   to    show. 
The   judgment   is  affirmed. 

0 'Conner  and  MeSurely,    JJ. ,    concur. 
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RICHARD  L.    milTTOJS, 

Appellee, 

VB. 

OUTDOOR  ADVERTISING  AGENCY 
QF   AiORICA,    Inc.  , 

Appellant, 


MUNICIPAL   ( 
MO. 

28  7  I.A.!6d 


MR.    PRESIDING   JUSTICE  MATCHETT 
DELIVERED  XHB   tKIZOS   OF   THE   COURT. 

In  an   action  on   contract   for   coaufaxssions   claimed   to  be 
due,    and  upon   trial  by  jury   there  was  a  verdict  in   favor  of  plain- 
tiff for  the  whole  amount   claimed,  naaely,   42353.53,   upon  wnich 
the   court,   overruling  motions  of   tie  defendant  2  or  a  new  trial, 
and  lor  judgment,   notwithstanding   the  verdict   entered   judgment 
which  defendant   asks  us   to   reverse,    contending  first    tnat   the 
judgment   should  be   reversed  without   remanding,   but   in   any  case 
reversed  and  remanded  because    it   is  manifestly  against   the 
evidence,   because   the   court   erred  in   its   rulings  upon   the  admis- 
sion  and  exclusion  of  evidence   and   in   giving  and  refusing  in- 
structions. 

Defendant   corporation   is  an   advertising  agency   engaged  in 
procuring  outdoor  advertising  accounts   irosa  national    advertisers 
and  carrying   the   same   into   execution   througn  artists,    lithographers 
and   others  for   "plant  owners,"    that  is  persons  who   own  and  operate 
poster  display   arid  paint   display   structures  and  locations  upon 
which  may  be   appropriately   erected  and  maintained   electric  adver- 
tising displays.      Defendant  maintains   an   olJice  in    Chicago,  i*ew 
York  and  other  large   cities  in    the  United   Stages,     L.   Pa    Scoville, 
Jr.,    is  president,   Porter  f«   Leach,   ¥ice  president,    in   charge  of 
the   Chicago   office;    John  Lutzen,    service  manager  and  assistant 
secretary;   R.    T,  M«  kcCready,   general   counsel  and  organizer,    and 
one  of  its  director!;   I,    W.    Stevens,    sales  manager  of   the  Chicago 
branch  of  the  business;   Raymond  B.  Lawrence,    secretary  and   treasurer. 
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In   the   spring  of  1932  plaintiff,    through  Mr.  Leaeh  of  the 
Chicago  office,    entered  into   an  oral   agreement  with  defendant  by 
the  terms  of  which  it  was   agreed  that  he   should  accept   employment 
by  defendant,    acoording  to    the  version   of  plaintiff,    as  a  ^salesman 
or   solicitor,"  but  according  to   defendant   as  an   "account   executive. " 
The  Vusiness  of  defendant  was   conducted  upon   such  a  basis  that   it 
was   supposed  to  receive  in  full   compensation  for  its   services  as 
intermediary  b  tween   the  advertisers   and   the   "plant  owners" 
16-2/3?$  of  the   total    charge   for   such  advertising.      The   salesman, 
solicitor  or  "account  executive,"  whose  principal  duty  it  was  in 
tht?   first  instance  to   secure  the  account  of  the  advertiser,   received 
a   commission   of  1\%  of  the   total   amount  received  by   the  defendant 
from  the   customer  in  full    compensation  for  his   services.      Defendant 
in  March,   1932,    employed  plaintiff  upon   that   basis   to  perform  such 
services.      As   already   stated,    the  agreement  was  oral    and  it  would 
appear  did  not    cover  all  possible   contingencies.      It   is  agreed   that 
plaintiff  was   to   pay  his  own   travelling  and  hotel    expenses;    that 
the   contract  was  not  for  any  fixed  period  and  was  not   to  be  de- 
termined at  any  particular  agreed   time.      Compensation  was  to  be 
computed  entirely  upon   the  basis  of  such   customers  as   should  be 
secured   for  defendant  by  plaintiff.     Plaintiff  entered  upon  his  em- 
ployment  and  continued  in   that  relationship   to  defendant  u >   to    about 
March   25,   1935.        On   that   date  he  wrote   Joan  Lutzen    that  he  would 
send   in  no  more  order*  under  the   former  arrangement;    that  he  had 
consummated  a  new  arrangement   for  handling  his  business,    and  that 
future   commitments  would  go    through  this   channel.      The  letter  ex- 
plains  that   the  reasons  for   changing  his  relationship  were  wholly 
financial;  he   asks  Mr.  Lutzen  to   thank   the   officials  of  the   cor.vpany 
for  their  uniform  courtesy  and  requ-sts   tnat  if  new  business   should 
come   into   the  office  in   connection  with   tainted  displays  for  De- 
troit or  Houston   that  Lutsen  would   see   that  it  j_;ot   into   the  handt 
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of  Mr.    Thomas  Scrutohin   oi'  624   S.   Michigan  avenue,    Chicago*      The 
evidence   shows   that   a  few  days  prior  to   this    time  plaintiff   entered 
into   a  copartnership  with   Scrutohin  by  which   they  agreed  to   carry 
on   an   advertising  "business   as   copartners. 

The   controversy  between  plaintiff   and   defendant   concerns 
aocounts  which  he  obtained  for  defendant  prior   to   tnat   time. 
Plaintiff  procured  for  defendant   two   orders   for  poster  advertising 
from  the  Paige  Motor  Company,    one  for   $11,941.10   and   another  for 
$14,682.72.      Plaintiff   also  obtained  from  the  Brown-Williamson 
Tobacco   Company  est  May  21,   1934,   an  order  for  an  advertisement 
through  an   electric   spectacular  display  to    be  made   in   the   city  of 
Mew  York.      The  advertisement  was  to   continue  for  a  period  of  three 
years  beginning  August  1,   1934,      i'or  the  first   twenty  months  the 
Tobacco    company  was  to  pay  #2400   a  ivionth  arid  for  the   re;  fining 
months  of  the   contract  $1728   a  month.      The  Motor   company  daring 
April   and  May  paid  to   defendant   on  account  of  these   contracts  ob- 
tained "by  plaintiff  #26,623.80.     Plaintiff   claims   a  commission   on 
account  thereof  amounting  to  $1996.79.      Prom  April   to   September, 
193S,    the  Tobacco   company  paid   to   defendant   on  account  of   the   con- 
tract  obtained  for   defendant  by  plaintiff  $14,400,    on  which  plain- 
tiff  claims  a   commission   of  #1080.      The   total   claimed  by  plaintiff 
under  these    two   accounts  is  #3076.79.      The  parties   are  agreed  that 
defendant  at  plaintiff's  request  made   an   advancement   to  nim  of 
$723.86,  which   should  be   credited  upon   any   suia  found  due   to  plain- 
tiff.     This  leaves  a  balance  ©f  ,"52353,53,    the   amount  of  the  verdict 
upon  which  judgment  was   entered. 

Defendant   contends   ths.t  plaintiff   forfeited   any  payments 
which  miftht  have  accrued  on   these  accounts  because  he  resigned  his 
employment  and    entered  into    competition  with  defendant.      It   contends 
that  plaintiff  was  obligated   to   give  an   m  tire  as  distinguished   from 
a  partial    service  with  reopect   to    tueae  accounts,    and  that  payment 
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©f  his   commission  was   conditional  upon   the  rendering  by  him  of 
such  complete   service,      The  officials  of  the   company  and  certain 
expert  witnesses   engaged  in    the  advertising   ousiness  gave    testi- 
mony  to  the   effect   tnat  in   the  usual   course  of   easiness  such  en- 
tire performance  would  he  proper,   usual   and  customary. 

Plaintiff  meets   this   contention   in   two  ways;      .First,  he 
testified  that    there  was  nothing  in   tne  oral   agreement  which  re- 
quired such  continued   service  on  his  part,    as  a  condition  prece- 
dent  to  parent  of  his  commissions,   hut,    second,   he  gave  testimony 
tending  to   show   that  as  a  matter  of   fact  he  was   and  has  been  at 
all   times   able,    ready  and  willing  to  give   such   continued  service 
as  to   these   two   accounts,      he   says   tnat  ne   told  &r«  Lutzen  when 
quitting  that  he  was  at   tneir  service  insofar  as  any   accounts  he 
had  created  for  them  were  concerned. 

Defendant  has  argued  tnat  under  the  evidence,    as  a  matter 
of  law,    the  judgment   should  be  reversed  without   remanding  because, 
as   it   says,    the  judgment   is  manifestly  against   the  weight  of  the 
evidence,   and  because   the  proofs   show   that  plaintiff  was  an   agent 
of  defendant  who   abandoned   the   continuing  duties  of  his   agency  with 
defendant  and    entered  into   competition  with   it  before   tne   comple- 
tion of  nis   duties,    and,  moreover,   because,    it   says,    tnat   the 
state  of  the  proof  is    such   that   a  new   trial  will  not   result   in   the 
production  of  different   evidence,   hence   an   absolute   reversal  with- 
out remanding  is  proper.     Defendant   cites  &iessivt   Block  &  huh^ 
Co.,    205  111.    App.    167,    to    this  point,    and   calls   our   attention    to 
the  provisions  of   the  Oivil  Practice  act.      (bee  Smith's  Illinois 
iitats.   1935,    chapter  110,    sections  63  (b)    of   subsection  3  and 
paragraph  (f)    of  section  92,   pages   2434   and   2447.)      The  opinion 
in   the  iliess   case   is  only  abstracted,    and   the  abstract  does  not, 
as  we  understand,    correctly   state  the  law  on   this  point. 
Neither  do   the    sections  of  the  tiiwil  Practice  act   authorise,   as 
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defendant   contends,    a  reversal  without  remandmeni   in   *my   case 
where  an  issue  of  fact  has  been   oroperly  subiaitted  to   a  jury.      In 
oases  of   trial  without   a  Jury  this   court  may   consider   the  facts 
and   enter  in   this   court   the   oroper  judgment  without  remanding  the 
cause  for  a  new  trial,  but  that   rule  is  not  applicable  where  the 
trial   is  by  jury, and  the   Civil   Practice  act  has  not   changed  the 
law  in  this  respect.      Illinois  Tubercular  Association  .v.    Springfield 
Marine  Bank.    282  111.   App.   14;    Capelle  t.    C.   &  t.  W.    Ky.    Co..    280 
111.   App.    471;   McCarthy  v.   Rorrison.    283  111.    A|>».    129. 

Defendant,   however,    further  contends  that  at   any  rate  the 
judgment   should  be  reversed   and    the   cause   remanded  for  another 
trial.      One  of  itB   contentions  in  this   respect  is   that  the  trial 
court,   over  the  objection  of  counsel   for  defendant,   permitted  ap- 
pellee to   testify  that  Mr.  Leach,   vice-president   of  defends;  t,    said 
to  him  in  July  or  August,    1935,    in    substance  that  he  was  eiititled 
to    the  commissions   claimed;    and   that  under  his  contract  he  was  only 
required  to  brin^  in  the  orders   to    entitle  him  to  his  commission. 
Defendant   says  that   there  was  no  proof   that  Leach  had  anyt   ing   to   do 
with  paying  plaintiff's   commissions  or  passing  upon    the  question  as 
to  when  his   commissions  were   earned;    that  he  was  not  hired  by  Leach, 
but   that  his   employment  was   determined  upon   at  a  meeting  of   the 
directors  of  the   defendant   group  held  in  fiew  York,   where  the  ac- 
counting office  of  defendant  was  located. 

The   testimony  probably  had   considerable  weight  with  the 

jury  for  the  reason  that   the   conversation  was  not   defied  by  Leach, 
a 

although  he  was/witness  for  defendant*      Defendant   cites  ffffif  f 

Harriaburg  Hospital.    Inc..    231  111.   App.    247,    and  3coville  Mfg.    up. 
v.    Oassidy.    275  111.    462,    cases  we   think  clearly  distinguishable. 
Leaeh,    as  a  matter  of  fact,   was  in   charge   of  the  Chicago   office, 
where  plaintiff  had  his  headquarters,   and   plaintiff's  work  was 
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carried  on  largely  under  his  direction  during  the  three  years  plain- 
tiff  served    the  defendant,     Leacm  =..leo   conducted  uie  negotiations 
which  resulted  in  the   employment   %t  plaintiff,     Plaintiff  had  been 
referred  tc  Leach  in   that   regard  "by  the  president   of   defendant,    and 
Leach  communicated   to  plaintiff   the   decision  of   the  board  of  direc- 
tors that  he   should  toe  employed,     &o   evidence  was  introduced  tending 
to   chow  that  the  authority  of  Leach  was  limited  in  regard  to  the 
matter  in   controversy,    and  we  uold  that  in  tne  absence  of  the  presi- 
dent  and  under  all    the    circumstances  the   conversation  was  admissible, 
its  weight  being  for   the   jury.      Vincent  v,    Soper  Lumber  Oo...   113  111, 
Ape.    46G;    Uhion  Surety  ft  Guaranty  Oo.    v.   Senney.    et   al. .   102  Ill.App. 
95;    affirmed  in  200   111.    349, 

Defendant  also   contends  that  the   court   erred  in   sustaining 
an  objection   to   the  testimony  of   one  Harsh  aw,    called  by  defendant. 
The   court   sustained  an  objection   to  a  hypothetical   question  pro- 
pounded to   this  witness   calling  lor  his  opinion  as  to  how  long  an 
"Account  l>.ecutiveM  or   solicitor  or   salesman   "must   service  that 
account,"        As  a  matter  of  fact,    the  witness  had  in   response  to   a 
prior  interrogatory   answered  the   question   in    substance,      .ihere  is 
some   question  as   to  whether   the  -fatness  was   quaiil'ied  as   an   expert 
concerning  the  Outdoor  Advertising  business,   and  we  uold  tne  court 
did  not   err  in   sustaining  an  objection    to    this   question. 

It  is  contended  that  the  court   erred  in  giving  at  the  re- 
quest of  plaintiff   the  15th  instruction,   whicii  was   to   the   effect 
that   if   the   jury   snould  find  the  issues  in   favor  of   the  plaintiff, 
"then  you   should  assess  the   plaintiff's  damages  in   the   sum  of 
$2353.53."        If   the  plaintiff  was   entitled   to   recover   at   ail,    the 
amount  was  not   in   dispute.      The  fact   tnat  plaintiff  obtained  tnese 
orders  from  advertisers  wuo   tneretofore  had  not  been    customers  of 
defendant   and   the   amount  paid  by   Ifean  to   defendant   are  undisputed. 
There   is  no   dispute  as   to   the   computation   or    the   credits     nioh   snould 
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be  allowed.      Defendant  offered  no    evidence   from  which   the  jury 
might   find   that  it  had  been  damaged  by  the  alleged  failure  of 
plaintiff  to   service   the  accounts,   and  therefore,   if  the  jury  was 
of  the  opinion,    as  a  matter  of  fa«r^,    that  plaintiff  was   entitled  to 
recover,   there  was  no   question  as   to  the  amount  of  its  verdict. 
There  was  no    error  in  giving  this  instruction.      Defendant   also    con- 
tends that   the   court   erred  in   refusing  to   give,    at  defendant's  re- 
quest,  the  following  instruction: 

"The   court  instructs  the  jury  that   if  you  believe  from  the 
evidence  that  plaintiff's   contract  of  employment  not   only  required 
him   to  obtain   contracts   for  advertising  but   that   it   required  him  to 
render  various   services  until   the   expiration   and   completion   of    said 
advertising   contracts,    arid  if  you  further  believe   frw  the  evidence 
that   the  advertising  contracts  in   question  in   t  lis   case  required 
further  service  to  be  performed  by  the  plaintiff   after  he  quit    the 
employ  of  the  defendant,    and   that    said  resithation  was  without 
cause  on   the  part   of   the  defendant,    and  if  you  further  find  that 
the  plaintiff  offered  to   render   said   services  but   that  he  placed 
himself  in   an   improper  position   so    tnat  he  was  unable  to   render 
said   services  by  entering  the  employ  of  a  competitor  of  the   de- 
fendant,   then   and  in   that    event   Hi  pi  kin  tiff   cannot   recover  com- 
missions accruing   after  he  quit   the   employ   of   the  defendant   and 
your  verdict   should  be  for  the   defendant." 

The  court  refused  to   give  this  instruction,  which  refusal 
was  one  of  the  reasons  urged  by  defendant   upon   the  luotio^   for  a  new 
trial   and  for  judgment  non  obstante  veredicto...      1 'ais   instruction 
was  in    substance   covered  by  given   instructions*:).    4   and  fto.    5.      It 
was  not  neeessary  that   the   court   should  instruct   the   jury   t^?ice  as 
to   the  same  propositions  of  law.      Suoh  instructions  tend  to   confuse 
rather  than   to   clarify  the  isBue      submitted   to   the  jury. 

Defendant,  however,    earnestly   contends   that   the  verdict 
and  judgment   are  manifestly  against   the  weight  of   the  evidence. 
It   is   said   that   the  appellee  was  nis  own   sole  witness;    that  his 
evidence  was  in   some   respects  contradictory,    and  that  upon   e^^xy 
issue  in   the   case  he  was   contradicted  by  from  four  to    ei^nt  witnesses, 
Defendant   cites   cases   such  as   Ponelson  v.   JSast  St.  x>ouis  ay.    Co.. 
235  111.    625;   Mabel  v.    C.C.C.    &  Stf  .Louis  ti.ji.Co.t    264  111.    App. 
532;    and  Walters  v.    Checker  Taxi   Co..    265  111.   App.    329,    to   xhe 
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point  that   it   ie   the  duty  of   the   trial   judge  to    set   aside  ft  \fcrdict 
whioh  is  manifestly  against   the  weight  of   the   evidence.      There   is 
no      doubt  oi'   that   rule.      It  has  been  followed  in   this   court  in   in- 
numerable cases.      The   evidence  in   this   case   is  not,   however,    30    one- 
sided  as  defendant   seems   to   think.      There  is  a   sharp    conflict   in   the 
evidence  as   to  whether,  while  discontinuing  his   agency  for  the    com- 
pany, plaintiff  offered  to  perform  any  services,    the  need  of  which 
would  arise   thereafter  in    connection  with  these  accounts,   but   the 
evidence  to    the   effect   that  he  was  not    waited   to   render  any   such 
services  is  uncontradicted.      There  is  a  very  clear   reason  why   such 
request  was  not   and  would  not  be  made  which  is,    that  requests  for 
such   services   furnished  to   solicitors   fine  opportunities   for   securing 
other  and  future  orders  for   thenselves.      .Any  further  orders  plaintiff 
might   secure  were  to   gs        to   the  new   agency  with  which  he  had  become 
connected.      There  is  no   evidence  in   the  record    cending  to   show  that 
it  was  agreed  between  the  parties  at   the   time  plaintiff  was  hired 
that  upon  quitting  the   services  he   should  forfeit    commissions  on 
accounts  already  taken  unless  he  continued  to  render   ttiese   services 
with  relation   thereto.      Ther     is  much  testimony   to    the   effect   that, 
generally  speaking,    in   t   is  business  one  who    acted  as  a  salesman  or 
solicitor  was  expected  to   supply   ^ueh   service     when  nesded.    ^uite 
naturally  for  the  reason     already  given,  namely,   the  opportunity  of 
obtaining  other  and  further  contracts,    such   services  would  be  per- 
formed upon  request  with  alacrity. 

We   think   the   situation  wnich  arose  was  not  in   contemplation 
of  the  parties   at   the   time  of   the  making  of   the   contract,   nor  pro- 
vided for  by  any  of  its   terms.      The  parties   are  agreed   there  w*s  no 
provision  in  the   contract   as  to    the  duration   of  the   employment,    and 
that   it   could  be   onded  by   either  party  at   any  thee.      The  law  of   con- 
tracts with  reference  to   conditions  where,    as  here,   performance  of 
one  promise  extends  over  a  period  of   time   and  the  otner  does  not, 
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is   stated   in   the  Restatement,    Contracts,    Section   270,   tc  the  sf- 
feot   that   "the  duty  to   fulfill    the  latter  promise   is,    except   as 
stated  in   Bection   268  (2)    conditional   on   the   completion  of   the 
former,    if  the   contract   does  not   indicate   the  contrary  toy  fixing 
dates  or  otherwise,"       In   conformity  with   tiiat  rule,    the   courts   of 
Illinois  imve  held  in  numerous   cases   cited  in   the  Illinois  Annota- 
tions  to    the  Restatement,    Section   270,   that   a  plaintiff  may  not 
recover  for  labor  performed  when  he  has  wrongfully  failed  to  work 
out   the  entire   contract  period.      Here,  however,   no    contract  period 
was  named  by  the  parties.      Ihe   contract   in   the  V3ry  nature  of 
things  was   divisible   as   to    each   account.      Plaintiff   contends  that 
under  the  terras   of   the   contract  payment    vas   due  without  regard   to 
future   services  on   the  account.      He  also    contends   Ifcai  he  offered 
to  perform  such   services.      Issues  of  fact  in   these  respects  were 
submitted  to   the   Jury,   which   saw  and  hear!   the  witnesses,    aid  the 
trial   court  has   approved  the  verdict   of   the  jury.      The  fact   that 
there  was  only  one  witness   called  for  pi  -.tin  tiff  while   several   tes- 
tified  for  defendant,    is  not   at   all    conclusive  as   to   the  weight   of 
the   evidence.      We  have  often    said  that   in   this   court    the   evidence 
is  not   counted  hut  weighed.      We  have  already,   in   connection  with 
another  objection,  pointed  out   that  the   13 talent  of   the  vice- 
president,  KV.  Leach,    in  which  liability  of  defendant  was  practi- 
cally conceded,    is  not  denied.     Many  of  the  witnesses  for  defend- 
ant  testified  to  matters  which  we  think  wholly  immaterial.     De- 
fendant offered  no  evidence   tending  to   shew  that  it  was  damaged 
by  any  failure  of  plaintiff  to   service  the   contracts   for  which  he 
sues.     We   cannot    say  that   the  verdict   is  manifestly  against   the 
evidence. 

Rule   7  of   this   court   requires   that    "except   on    the   cover* 
the  parties   snail   bo  designated  plaintiff   and  defendant,    as  in 
the  trial  court.        This  rule  was  not  followed  in  the  briefs  filed 
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In   this   case.        Compliance  with   the   rule  would  have  lessened 
the  labors  of  the   oourt. 

The  Judgment  is  affirmed, 

O'Connor  and  McSurely,    JJ, ,    concur. 
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Mil.    JU3XIGB  kcSUK&LY  DiiLi'/iiKui;   ZSB   OPINIO*   Ui1   XJitt   OOUiiT. 

Plaintiff   sought   to   recover   rental   of  $90   for  November, 
1935,    for  an   apartment   vacated  by  defendant    in  October;   upon 
trial  plaintiff   suffered   an   adverse  verdict   and   appeals  from  the 
judgment. 

Plaintiff's   case  rests  upon   a  orovision   in   a  written 
lease  to  defendant   expiring  April   30,   1935,   that  the  lease  would 
be   extended  from  year  to  year  after  its  expiration  unless   either 
party  gave   the  other  not  less  than   sixty  days  previous  notice  in 
writing  of  his  intention   to  terminate   the  lease  u  jon  its   expira- 
tion.    No  written  notice   of  termination  was  given   and  defendant 
continued   to    occupy  until   October   30,   19  35,   paying  all   rent   to 
November  1st. 

Plaintiff  argues   that   the  lease  was  by   this  provision 
automatically  extended   for  a  year.      Defendant    contends   that   there 
was   an  oral   agreement   between   the   parties   that   after   the   expiration 
of  the  lease  the   tenancy  would  be  on  a  month   to  month  basis. 

The   evidence  before    the   jury   showed    that   defendant   first 
leased  the  premises  from  plaintiff  in  October,   1931,    and   signed  a 
one  year  lease;    at   the   expiration   of   that  lease   another  was   signed, 
and   again,    at   the  expiration  of   that   lease  defendant   signed  another 
for  a  year,   which  expired  September  30,    1934.      Defendant   testified 
that   at   this  latter  date, ,    when   the  matter  of  another  yearly  lease 
was  under  consideration,  he  told  plaintiff  he  did  not  wish  to  obli- 
gate himself  for  a  period  longer   than    six  months  as  he  was  looking 
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around   for  a  homo  and  whon  ho  found  a  eatiefactory  place  ho  would 
more  from  the  apartment;    that  because  of  this  it  would  not  be 
necessary  for  plaintiff   to   do   any  decorating  in   the   apartment; 
that  plaintiff  thereupon  prepared  the  new  lease,  which  was  executed 
by  both  parties,    running  from  October  1,   1934,   to  April   30,   1935, 
a  period  of  seven  months. 

About  March  1,    1935,   plaintiff  left   another  form  of  lease 
at  defendant's  home,    leasing  the  apartment   for  a  year,   commencing 
May  1,   1935,    ending  April   30,   1936;    thereupon  defendant   told 
plaintiff  he  was  still  looking  for  a  home  and  did  not  care  to  obli- 
gate himself  on  any  lease  and  that  as   soon  as  he  found  a  home  he 
would  move;    that  plaintiff   said  this  was   "satisfactory."     The  form 
of  lease  for  a  year,    commencing  May  1,   1935,  was  never  signed  by 
defendant  and  no  request  was  made  to  fcUbs  to   sign   it.      In  September, 
19  35,   defendant  notified  plaintiff's  wife  that  he  was  going  to 
move  and  told  her  to   inform  her  husband;   later  defendant   told 
plaintiff  he  was  going  to  move  and  plaintiff  objected,   and   some 
argument  followed  as  to  whether  defendant  was  responsible  by  virtue 
of  the  sixty  day  provision  in  the  written  lease  from  October  1, 
1934,   to  April   30,   1935,   upon  which  plaintiff  is  suing.     Defendant 
moved  October  30,   1935,    and  returned  the  keys  by  registered  mail. 

The  jury  could  properly  believe  that  there  was  an  oral 
agreement  between  the  parties  that  after  the  expiration  of  the 
lease  on  April   30,   1935,    defendant   should     occupy  on   a  month  to 
month  tenancy.      It   is  well    settled   that   it  may  be   shown  by  parol 
that  the  parties  have  agreed  to  terminate   the  obligations  of  a 
written  lease.     McSeill  v.  Harrison  &  Sons.   Inc..   286  111.   App.    120; 
Jacob     v.   Mundell.    267  111.    App.    160;   Weber  v.   Powers.    213  111.    370; 
Hymen  v.    Anschicks.    270  111.    App.    202;  London  Guarantee  &  Accident 
Co.   v.    Steinberg.    264   111.    App.    31. 
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Plaintiff  asserts  it  was  error  to   admit  in  evidence,   at 
the  instance  of  defendant,   a  letter  sent  from  plaintiff's  attorneys 
to  defendant  prior  to   the  institution  of  the  suit.      It   is  contended 
that   it    prejudiced  plaintiff  before   the  jury  in   that   the  letter  im- 
plied that  plaintiff   in  October,   1935,  prior  to   the  date  defendant 
vacated   the  premises,    did  not  believe  defendant  was  occupying  under 
the  extei  sion  provision  of  the  lease  upon  which  he  is  relying  in 
this  suit.      The  letter  was  written  by  the   same  attorneys  who  pre- 
pared the  statement  of  claim  and  who  tried    the   case  iu  the  trial 
court.      It  purported   to  state  plaintiff's   theory  of  his  claim,    and 
if  this  was  not   consistent  with  the  claim  made  in  his   statement  of 
claim  in    this   action   defendant  was  entitled  to    shew  this.      Stave  y. 
Great  A.    &  P.    Tea  Go. .    262  111.   App.    221. 

The  question  involved   is  orineipally  one  of  fact.      The 
jury  accepted   the  evidence   of  the  defendant   and  found   accordingly. 
We  cannot  say  this  is  against   the  manifest  weight  of  the  evidence. 

The  judgment   is  affirmed. 

AFFIRMSB. 

Matchett,  P.    J.,    and  O'Connor,  J.,    concur. 


itivaett  't'tltni 

•to  -  o   *en  8»w  eii: 

... 


,,       .1   ,*£e>. 


39006 

ALICE   OALTKR   (LIGHTER) , 

Appellant// 

vs. 

LOJIo   UALTlsR, 


Appellee 


,    1 


HinaK 

■y6F  cook  ccuety; 


2S7I.A.  623; 


mR.    JUSTICE  MeSUKfiLY  'Dii^IVjiRiiiD   ME  OPliVlOJtf   OF  TUB  COURT. 


Plaintiff  appeals   from  a  decree  which  modified  a  former 
decree  touching  the  custody  of  a  minor  child  about  four  years  eld. 

January  25,   1954,    a  decree   of  divorce  was   entered  in   the 
Superior  court   dissolving  the  marriage  relation  "between   the  parties, 
and  the  custody  of  the  child,  Rachel,   during  minority  was  awarded 
to   the  mother,    except   that   defendant   should  have   the   right   to  visit 
and  be  with   the   child   at  least   three   Sundays  of   each  month  and   also 
have   the   rifht   to  her  care  and   custody  during  the   summer  vacation 
©f   each  year. 

Plaintiff  remarried  January  31,    1935,    arid    is  now  known   as 
Alice  Lighter.      June  12,   1935,    defendant   filed  14s  verified  peti- 
tion  setting  forth  the  provisions  of  the  decree  with   reference   to 
the   custody  of   the   child  and   alleging  that  plaintiff  was  no   longer 
*  fit  person   to  have  custody  ef  the   child  because  of  her  new  marital 
status;    that  her  husband,    Stephen  Lighter,    is  not  a  fit  person   to 
reside  in  the   same  household  with   the  minor   child;    that   certain  in- 
fluences have  changed  plaintiff's  mentality   to   the  point  of  mental 
abberations,    and  that   she  has   threat eiied   to   take   the   cnild  out   of 
the  jurisdiction   of  the   court  in  order  to    defeat  defendant's  visi- 
tation privileges.      Petitioner  asked  for  a  modification  of  the   de- 
cree  of  January  25  and  that   the   custody  of  the   child  be  awarded   to 
him,    or  that   the   terras  of  the   decree  be   sc  modified   that  defendant 
would  have   custody  of  the   child   at   certain   specific   and   reasonable 
periods  of  time   each  week  and   during  the   summer,    and  particularly 


■v    \       -1 


■■ 


— * 

torn 

i 


, . 


gsa.A.1? 


-roftb 

■ 
:  . 

1 
- 

-lalv   I     .  **** 

■^jL.  ^m    ,t«  k1^  <*9W  no*»  •***  lo  •  »£* 


over  the  w?ek-ends. 

After  hearing  efeidence  the   court  modified  the  decree  with 
respect   to   the  visitation   rijcnts   of   the   defendant   and  ordered    that 
he   should  have  the  child  under  his  care  and  custody  during  the 
first   three  week-ends   of   each  month  until    the  further  order  of 
court,    and  also   during  one  month  of   each   summer  vacation  period, 
defendant   to    select   the  month,   notifying   plaintiff  of   the   time 
thirty  days  in   advance.      Both  parties  were  restrained  from  taking 
the   child   out   of  Illinoie   for   other  than  vacation  periods  without 
the  written   consent  of  each  other  or  an  order  of  court.     Plaintiff 
appeals  from  this   order  and   argues   tuat   the   court   in  making  these 
modifications   abused  its  discretion. 

In   such  a  proceeding  the   court  may,   on   application   from 
time   to   time,   make   such  alterations  with  reference  to    the   custody 
of   children    as   shall   appear  reasonable   and  proper.      111.    State  Bar 
Stats.    1935,    chap,    40,   par,   19.      Stafford  v.    Stafford,    299   111.    438. 
And  where  conditions  havs   changed   since  the   entry  of  the  original       /    . 
order,   the   court  has  discretion   to  modify  it.     .|homas_v,  .Thomas, 
233   111.    App.    488. 

It   is  unnecessary  to   relate   at  length  the   testimony  presented 
on   the  hearing.      For   the  moat   oart   it   consists  of  recriminations. 
Defendant   testified   that   in  February,   1935,  he  was   told   that  he   could 
not    take  the   child   any  more,    and    that   from  that   time  until    June, 
19  35,   he  was  unable  to    see  her;    that   although  he  attempted   to  have 
the   child   during  the   summer,    as  provided   lor  in   the  original   deoree, 
yet  he  was  unable  to   do   so;    that  when  he   called  for  the   child   in 
August  plaintiff   told  him  he   could  not  have  her;    that   atone  time 
he   attempted   to   talk  with  the   child  over   the  telephone   and  plaintiff 
told  him  she  was  Tery  ill   and   could  not    come   to   the   telephone; 
thereupon   defendant   announced   that  he  was   going  immediately  to    see 
the    child   and  plaintiff  replied,    "I  won't   let  you  in";    that  when  he 
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went   to  plaintiff '*  horn*  he  was  not   allowed  to   enter  or  to  be  alone 
with   the   child,   plaintiff   saying   that   ahe  must   consult  her  Husband, 
meaning  Mr.   lighter;    that  in  February,    1935,  plaintiff  told  defend- 
ant he   could  not   take   the   child   any  con;    that  he  might   call   and   set 
her  for  a  few  minutes  once  in  aw.  rile;    tnat  on  one  occasion  when  he 
called  he   found   that   the   child   could  not  stand   arid,    inquiring  of 
plaintiff  as    to   the   cause,   was   told    that  the   child  was   "cranky  » 
she  wants   to   have  her  own  way";    defendant  was  told   that   she  had 
been     sitting   on   the   floor,    refusing   to    stand  up,    for  about   two 
weeks;  upon  defendant's  insistance  the   child  was   taken  to  a  hospital 
and  X-rayed  and  definite  fractures  of   the  bones  of  a  leg  were  found; 
that  plaintiff  neyrtr  explained  how   this  happened* 

On   one  occasion   a  sister  of   defendant,    as  was  her  habit, 
sent   the  c   ild  a  gift  which  was  returned  with  a  note  from  plaintiff 
saying,    "we  hare  no  use   for  any  gifts  from  you."     Another  sister  of 
defendant   testified   that  when  in  Boveiaber,   19  35,    she   came  to   Chicago, 
she   telephoned    to   plaintiff   that    she  would  like   to    speak  with  Rachel, 
the   child,    as   ahe  had  not    seen  her  for  over  a  year,    and  was   told 
she  could  not   see  the  child,  but  to  get  in   touch  with  plaintiff's 
lawyer;    that"  she  replied  she  was  coming  to   plaintiff's  home  to    see 
the  child  but  was  warned  not   to  do    so. 

The   chancellor   also  heard    evidence   tending  to    show   that 
Stephen  Lighter,  husband  of  plaintiff,   was   an  unfit  person   to   asso- 
ciate rith  a  young  child.      On  one  occasion  when  defendant   called  for 
the   child  Lighter  abused  him  with  swearing  and  obecene  epithets  and 
threatened  to  have  him  "bumped  off"   if  he  did  net  leave  the  house. 
Counsel   for  defendant   asssrts   tnat   the   court   also   considered  a   re- 
port of  the  Bureau  of  Public  Welfare,  but  we  do  not   find  it   in   the 
reeord. 

The  question  is  whether,   upon   tiie   evidence,   of  which  we  have 
narrated  a   small  part,    the   court  abused   its  discretion   in  modifying 
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the  decree.      It  is  well    established   tnat  where   the  evidence  is 
conflicting    the   conclusion     of   the   trial   court,   who  neard   the 
evidence   and  observed   tne  witnesses,    should  not  be   reversed 
unless  manifestly  against   the  weignt  of   tfte  evidence,      | arvy  v . 
Garvy.    282  111.   App.    485;    J'lobcrk  v.   i'loberg.    358  111.    626. 

The  modification  wiiieh  is   challenged  is  not   drastic  but 
reasonable,    and  tne   chancellor  did  not  abuse  nis  discretion   in 
•ntering  the  order.      It  is  affirmed. 

imNBfc 

Matchett,  P.    J.,    and  O'Connor,    J.,    concur, 
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ELLA  KOLB,  )  /  / 

Appellant,      )       /  / 

)       APPEAL   FROM   CIRCUIT    COUJtT 


)       APPEAL   FROM   CIRCUIT    COUJtT 

OF  COOK  COUKTY. 
ttKRTKUDE  KOLB,   nee  )  . 

uS£  ««*Wmi    ) ,       2  8  7  I  .A.  6  2  3y 
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MR,    JU3TICB  lioiiUBiSLY  BBLIVISKBD  Tttei  9X1X01  OF  THE   COURT. 

This  1b  an  alienation  of  affections   suit,    tried  by  the 
court,    in  which,  after  hearing   the   evidence   the   court   found  for   the 
defendant,    and  plaintiff   appeals  from  the  judgment. 

Plaintiff's  brief  has  wholly  disregarded  Rule   7  of  this 
court   and  might  well  hare  been  stricken.      However,    in   the  interests 
of  economy  to    the  litigants  we  have  considered   the  case  on  its  merits. 

Only   questions  of  fact  are  presented,     fiorbert  1.   Kolb      and 
311a  Kolb,   plaintiff,   were  married  October  10,    1921;    it  was  not   a 
happy  marriage;    the  couple  were   "scrapping  and  fignting"   constantly; 
Kolb  testified  that  his  wife  would  not  have   children,      iiolb,  while 
continuing  to  live  with  his  wife,   was  unfaithful   to  her  end  had 
illicit  relations  with  other  women;   in  1931  he  lived  for  about   six 
months   in  Indianapolis,  having   improper  relations  with  another 
woman;   he  first  met   defendant,   Oertrudtt  Gabriel,   in  January,   19  32; 
he  told  her  his  name  was  Tcm  Rourke  as  he   did  not  rant  her  to  know 
he  was  married;    in   July,   19  32,   he  first  told  her  he  was  a  married 
man  and  that  his   right  name  was  ftorbert  &.olb,   but  he   also   told  her 
he  was   separated  from  his  wife;    that  divorce  proceedings  were  in 
process   and   t-.at   as   soon   as  he   obtained  a  divorce  he  would  marry 
her.      iiolb   testified   that  when  defendant'  learned  he  was   a  carried 
man   she   and  her  mother  told  him  to   quit  paying  attention   to   de- 
fendant,   and  that  he   threatened  to    shoot  her  if   she   snould  quit  htaa. 

In  October,    19  32,  Mr.    and  Mrs.   Kolb   apparently  agreed  upon 
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a  divorce   and  December  1,   1932,   an   agreement   in  writing  was  entered 
into  by  them  reciting  that  they  were  separated,  not  liviug  together 
as  husband  and  wife;    that   it  waa   their  desire  to  settle  the  property 
rights  of  each  and  it  was  agreed  that  Norbert  Kolb  should  pay  to 
Ella  Kolb   |19,000  in   full    settlement  of  all    claim  she  might  have 
againut  him  by  virtue  of   the  marital  relation.      Apparently  it  was 
agreed  that  Kolb   should  go   to  Reno,  Nevada,    to  obtain   a  divorce, 
and  it  was   stipulated  that  attorneys  in  Reno   should  file  Ella 
holb's  appearance   in  the  divorce  proceeding.      After  he  had  been 
in  Reno   a  few  days  he   received  a  telegram  from  plaintiff   saying 
the  house  had  been  robbed,    and  he  returned   to   Chicago,   not  having 
obtained   a  divorce.      He   then   told  plaintiff   about  defendant  and 
brought   defendant   and  her   sister   to  meet  his  wife;    all   the  parties 
had  dinner  together  at  Kolb'e  home;    at   another   time  what  was 
called  an   "engagement   party"  was  held,    at  which  L.rs.   Kolb  and 
defendant   and  other  members  of  both  families  were  present;    at 
this  party  Kolb  gave  defendant   an   engagement   ring,      Kolb   testified 
that  Mrs.  Kolb  never  raised  any  protest   to  his  going  with  defend- 
ant or  becoming  engaged  to  her;    that   she  was  willing  he   should 
marry  defendant  provided  she,   plaintiff,    could  get   another  nusband; 
t   at  Kolb  was  active  in   fth&i   and  matrimonial   advert i semen is  were 
placed  in  a  newspaper  and  prospective  husbands  were  interviewed 
by  plaintiff,    accompanied  by  her  husband,     krs.   Kolb  denied  the 
testimony  of  Mr,  Kolb  that   she  was  interested  in  getting  another 
husband.      Plaintiff  procured  a  divorce  from  Kolb  in   January, 
19  34,    and  he  married  defendant  in  February. 

Defendant   argues   that   the   record   shows   tnat  long  prior   to 
the  time  defendant  met   the  husband  he  had  lost   all   love  and  affec- 
tion  for  his  wife  and  was  living  a  life  of  unfaithfulness  toward 
her;    that  there   is  no    evidence  of  any  acts  ov   the  part  of  defendant 
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tending  to   alienate  the  affections  of  the  husband,    and  that   the  ac- 
tions of  the  husband  in  wooing  defendant   and  becoming  engaged  to 
her  were  with  the   consent  of  plaintiff. 

The   trial    court   in  his  opinion   finds    that  defendant  was 
socially  accepted   in   the  fa.r&ly   §f    che  plaintiff,   knowing   that   -  olb 
expected   to  marry  her,    and   that  no  word  waB   said  to   defendant   that 
she  was   doing  an   injustice   to   the  wife.      Plaintiff  did   testify  that 
at   one   time   she  went  to  defendant  and  ffrftfrtl  her  to   release  her 
husband   or  let  him  alone.      This  was   denied  by  defendant,    and  thtre 
was  other  definite  testimony  tending  to    discredit  plaintiff's   story 
in   this   respect. 

When  plaintiff  procured  her  divorce   she  received,    in  addi- 
tion  to   the  $19,000  previously  received  by  n.er,    the   SttM  of  #6500 
paid   to   her  by  the  husband.      The   trial   court   found  tteift  plaintiff 
had  willingly  parted  from  her  husband  for  a  consideration,    tuat 
what  was   done  by  defendant    could  not    oossibly  have  been   done  without 
the  aid  of   the  wife,    and  that  if   there  was   a  conspiracy  the  wife 
participated  in  it. 

We   are  of   the  opinion   that  this   conclusion  was   ju stilled, 
and   the  Jud^ent  is  affirmed. 

AFFIRMS!). 

Matchett,   P.    J.,    and  O'Connor,    J.,    concur, 
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GBORGE  A.    GILES,                                 )  A*-}         / 

Appellee,        )  /      J      / 

)  APPEAR' JfR^lMfclClPAL    CO 

vs.                                            )  f 

OPVfilttCAGO. 
GRADY  &  NISARY.    IKK  CGLPAHY,         ) 

.o.«.,.ti«.   Appeiiant>  |  28  7I.A.  624 


MR.    JUSTICE   O'COKHOR  DELIVERED   THE   QPI1II0M   OP   THE   COURT. 

Plaintiff  brought    suit   against   the  defendant   to  recover 
$86.75  for   "wages  and   commissions  for   services  rendered  "by   the 
plaintiff  to   the  defendant   as  a  salesman."     Plaintiff  also   claimed 
$25  for  his  attorney's  fees.     Defendant  was  defaulted  for  want   of 
appearance   and  plaintiff's  damages  were   "assessed  by  the   6ourt   on 
Affidavit  of  Claim"   at     $111.75.      Store   than   30   days  after   the   judg- 
ment was   entered,    the   court   on  defendant's  motion  opened  up  the 
judgment  and  gave   it  leave  to  defend,     Plaintiff  appealed  from  thi» 
order   to  this  court  where  the  order  of  the   trial   court  was  reversed. 
(.Ko.    38587,    Giles  v.    G-racty  &  fceary  Ink  Company.)      In   the  opinion 
there  filed  we   said,    "In  th«  instant   case   the  record   discloses  that 
defendant  neglected  to   appear,    although  it  was   served  with  summons; 
therefore  the  court  was  not  warranted   la   opening  up  the  judgment. 

"And  while   the  record  discloses   that  the   court  was  not 
warranted  in   entering  Judgment   against   defendant  on  his   statement 
of  claim  because   it  was  not  verified,    yet  th.vt  question   is  not  "be- 
fore us  on  this  appeal.      And  a6   said  in   the  Lynn   case   (279   111. 
App.    210  -   214):       'Defendants  may  have   some  relief,   hut  it  is  net 
"by  a  proceeding  such  as   this.1" 

Subsequently  defendant  filr.d  a  petition  in   this  court   for 
leave  to   appeal,   which  we  have  heretofore  granted.      And,   as   stated 
in   our  former  opinion,   plaintiff's   gtntfmt  of   claim  was  not 
verified.      Defendant  was   served  with  summons  but   failed  to   appear, 
it  was  defaulted  for  want   of  appearance,    and  the   court   assessed   the 
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damage*  on  plaintiff 'a  "Affidavit  of  Claim."     There  was  no   affida- 
vit of  olaim  filed  on  behalf  of  plaintiff,    as  required  by  hul* 
111  of  the  Municipal   court,    and  the  judgment  was  erroneous. 

iiut  plaintiff  contends   that  the   judgment  was   entered  in 
accordance  wit  a   the  provisions  of  the  Civil  Practice   act.      If  we 
assume  that  the  Civil  Practice  act   applied,  which  we  do  not  decide, 
there  is  no  merit   in  plaintiff's   contention.      Section   57  of  the 
Civil  Practice  Act,    chap,    110,   111.    Stats  Bar  Stats.    1335,   provides 
that  whsre  plaintiff  brings   an   action  upon   a  contract,    express  or 
implied,   and   files   "an   affidavit  *  *  •   of   the  truth  of  the  facts 
upon  whicii  his  complaint   is  based   and  the   amount   claimed  (if  any) 
over  and    above   all   just   deductions,    credits   and   set-offs  (if  any), 
the   court   shall,   upon  plaintiff's  motion,    enter  a  Judgment   in  his 
favor  for  the   relief   ao   demanded,   unless   the  defendant   shall,  by 
affidavit  of  merits  filed  prior  to  or   at   the   time  of  the  hearing 
on   said  motion,    show   tuat  he  has  a  sufficiently  good  defense  on 
tne  merits   to   all   or  some  part   of  the  plaintiff '  u   claim  to   entitle 
him  to  defend    the  action. " 

i*ro   affidavit  to  his   claim  having  been  filed  by  plaintiff, 
it  was  error  for  the  court   If  enter  fttilgpMmt, 

The  judgment  of  the  kunicipai   court  of  Chicago   is  reversed 
and    the  cause   is   remanded  for  a  trial   on   the  merits. 

KBvTSHSaD  iM  HEkAWftifia. 

Matchett,   P«    J.,   and  MoSurely,   J.,   concur. 
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PEOPLE  OF  THE    STATS  OS1   ILLIN0I3,    /)l 
Defendant  in  Error, 

▼  8. 


OR  TO  MUHItfPAtf 
OF  CHICAGO. 


PETER  G.   DeMBT, 

Plaintiff  in  Error.        )         O  8  7    I  .A,    624 

MR.    JUSTICE  0»COfltfOR  DELIVERED  THE   OPIKIOE  OF  THE    COUKT. 

An  information  was  filed  charging  that  defendant,  Peter 
0.   DeMet,   was  president  of  the  Publix  Profit  Sharing  Cafeteria,   a 
corporation,  which  was  conducting  a  restaurant  in  Chicago,    and 
that  it  failed  and  refused  to  file  a  return  with   the  Department 
of  Finance  of  the   State  of  Illinois,   as  required  by  the   statute 
()see.   3,    chap.   120,   111.    State  Bar  Stats.);    that  DeMet  directed 
and  controlled  the  business  of  the  restaurant   corporation  and 
aided,    assisted   and   encouraged   it  in  the  violation  of  the  law. 
There  was  a  trial  before  the  court  without   a  jury,  Deiiet  was  found 
guilty  and  sentenced  to  confinement  at  labor  in  the  House  of  Cor- 
rection  of  Chicago   for  a  period   of   six  months  and  a  fine  of  $5000 
was  imposed;  he  prosecutes  this  writ  of  error. 

Defendant   relies  for   reversal  on   the  law  as   announced  in 
the   case  of  People  v.   Duncan.    363  111,    495,  where  it  was  held  that 
one   cannot  be  imprisoned  as   an  accessory  before  the  fact  under  the 
provision     of  the  Criminal  Code  for  violation  of  the  Motor  Fuel 
Tax  Act,  where  the  principal  is  a  corporation,  because  an  accessory 
before  the  fact  cannot,  under  the  law,   be  more  severely  punished 
than  hi 8  principal. 

In  that  case  an  indictment  was  returned  against  Duncan 
charging  that,   as  an  accessory  before  the  fact,  he  was  guilty  of 
violating  the  Motor  Fuel  Tax  Act   in   that  his  principal   failed  and 
refused  to  report   to   the  Department  of  Finance  the   sales  of  each 
month.      Duncan  was  president   of  the  Blue  Rose  Oil   Company,    a  cor- 
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poration,    and  virtually  controlled  its  policies.      The  Court  said 
that   the  Accessory  Statute,    sec.    2,   div.    2,    chap,    33,  which  de- 
fined andaccessory,   provided  tnat  he  "shall  he  considered  as 
principal,   and  punished  accordingly,"  and  that  the  penalty  for  a 
violation  of  the  Motor  Fuel  Tax  Act  by  the  principal  was  a  fine  not 
to  exceed  $5000  or  imprisonment   in  the  penitentiary  for  not  less 
than  one  year  or  more  than  five  years,  or  by  both  such  fine  and 

imprisonment.      The  Court  also   said  (p.   498):      "The  penalty  pro- 

a 
visions  of  the  Motor  .Fuel  Tax  act   cannot  be  applisd  to   imprison/natural 

person  who   is  an  accessory  before  the  fact,  where  his  principal 

is  a  corporation.      To   that  extent  we  hold  by  this  opinion,    that   the 

accessory  statute,    dealing  with  accessories  before  the  fact,   is 

repugnant  to  and  cannot  be  harmonized  with  the  penalty  section  of 

the  Motor  Fuel  Tax  act  involved  in  this  case.* 

In  the  instant  case  Deiiet   ie   charged  as  an  accessory  be- 
fore the  fact,   and  the  penalty  imposed  by  section  13  of  the 
Retailers'   Occupation  Tax  Act  (par,   433,    chap.   120,   111.    State  Bar 
Stats.)    is  a  fine  of  not  more  than  #5000,  er  imprisonment  in  the 
county  jail  for  not  less  than  one  month  nor  more  than   six  months, 
or  both  fine  and  imprisonment,   Is  the  discretion  of  the   court. 

We  see  no   substantial   difference  between  the  provisions  of 
the  Motor  Fuel  Tax  act,    involved  in  the  Duncan  case,    and  the  section 
of  the  Retailers*  Occupation  Tax  act.     In  fact,   counsel  for  The 
People  in  their  brief  admit  that  the  Duncan  case  is  in  point,  but 
argue  that  the  decision  in  that  ease  is  wrong.     Obviously  this   con- 
tention is  without  merit  and  cannot  be  entertained  by  this  court. 

The  judgment  of  the  Municipal   court  of  Chicago  is  reversed, 

JUDGMENT  REVERSED . 
Matchett,  P.    J,,   and  McSurely,   J.,    concur. 
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HAROLD  V.    PAGB,  ) 

Apoellee,  )  f 

)         APPEAL  FROM   SUPERIOR   COURT 

j  Oi1   COOK  COUSTY. 

CHARLOTTE   C.    PAGE,  ) 

—    I        28  7  I. A.  6^  J3 


IflR.    JUSTICE  0tC0fil40R  DELIVERED  fltt   OPItflGK   01"   THE    COURT. 

Plaintiff  brought    euit   for  divorce   July   22,   19  31,    charging 
that   defendant   deserted  him   "without   any  reasonable   cause  for   the 
space  of   one  year  and  upward   and  has  persisted  in    such  desertion 
to   the  present    time."     Defendant   filed  her   answer,    denying  the 
charges  and   averred  that  plaintiff   and  defendant  had   cohabited 
as  husband  and  wife  as  late   as  August,    19  34.      The   case  was  heard 
before   the   court  without   a  jury,    there  was   a  decree   awarding 
plaintiff  a  divorce,   and  defendant    appeals. 

The   record  discloses   that   the  parties  were  married  August 
26,   1928,    separating  October  13,   1928;    that   they  again  lived  to- 
gether  July  18,   1931,    for   a  period  of   four   days,    and  plaintiff 
claims     they  have  not  lived   together   since   July   22,    19  31.      On 
the  other  hand,    defendant's  position   is   that   they  lived   together 
for   short  periods  of   time   intermittently  as  late   as  August,    1934, 
which  was   six  months  before   the   filing  of   the  bill. 

Defendant   contends   that    the  finding  of   the   court  in 
plaintiff's  favor  is  against   the  manifest  weight   of  the  evidence. 
Practically  all   of  the  material   evidence  is   the   testimony  of 
plaintiff  and   defendant. 

The    evidence   shows   that   defendant   attended   the  University 
of  Chicago   from  which   she   graduated   in  1923.      Her  mother  died 
when   she  was   a   au-all    child   and   she  was   raised  by  her  aunt,    living 

with    the   aunt,    the  aunt's  husband,    and   defendant's   father;    that 

still 
she  met  plaintiff   in   19  23  while   she  waj/at  tending   the 
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University;    that   they  kept   company  for  about   live  years   and  were 
married  August   25,    1923,    at   the   aunt's  home,      Jfroai  the  time  de- 
fendant graduated  from  the  University  she   taugnt  in   tne  public 
sc3iools  of  Chicago   and  was   thus   employed  when  married,      'ihe  coupke 
took  a  short  honeymoon   arid  returned  to  live  with  defendant's  aunt. 

Plaintiff   testified  that   after  they  returned  from  their 
honeymoon  to   the  aunt's  home   the  aunt  seemed  to  he  mueu  upset  and 
to  "be  sorry  because  of  the  marriage;    that  while  they  lived  at  the 
aunt's  home   the   aunt  would  walk  up   and  down  in   the  nail,    so   that 
they  had  little   sleep  at  ni^ntj    "she  was  very  much  worried  and  was 
very  sorry   that  my  wife  ever  got  married,    and  she  was  rery  jealous 
of  me";    that  on  October  13,   1928,  he  told    ds  wife  they  had  better 
move,  but   she  refused,    and  he  went  to   the  Y .«  M.    C,   A,    and  lived 
there  about  three  months,   and  during  that   time  saw  his  wife  occa- 
sionally;   that  in  karoo-,   1929,  he  rented   an   apartment   and  tried   to 
get  hie  wife  to   come  and  live  with  him,   but   she  refused;    that  he 
moved  from  the  apartment   and  in   January,   19  30,  went   to    Springfield, 
where  he  was  transferred  by  his  employer;    that  he  filed  a  bill   for 
divorce  in  Springfield;    that  shortly  thereafter,   in  December,   1930, 
his  wife  came  to  Springfield  to   effect  a  reconciliation,   returning 
to  Chicago  after  a  day  or  so,    and  he  afterward  dismissed  the  divorce 
suit;    that  she  came  to  Springfield  again   in  July,   19  31,    and  they 
lived  there  together  for  four  days,  when   she  returned  to  Chicago, 
Upon  her  return  she  wrote  him  a  letter,  which  is  in   the  record,    the 
substance  of  which  was   that   she  was  finally  separating  from  him  and 
suggesting  that  he  get  a  divorce.      It  seems  that  her  aunt  was  in 
part   the   cause  of  the  trouble.     Plaintiff  further  testified  that 
they  had  not  lived   together   since  July  22,    1931,   but  that  he  had 
seen   defendant  from  time   to   time;    that   "At   all   times  up  totil   the 
bill   for  divorce  was  filed,    I  have  been  willing  to  make  a  homo  and 
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provide  i'or  her  if  she  would  come  and  live  with  me*  *     On   cross 
examination  he  testified  that   after  he  left  his  wife  in  October, 
1928,  he  continued  to   see  her  and  that  they  lived  together  as  husband 
and  wife  off  and  on;    that  when   they   separated  in  October,   19  28, 
hie  wife  was  teaching  sohool   and  was  endeavoring  to    secure  a  certain 
kind  of  teacher's  certificate  which  required  that  she  teach  a  y  ar 
longer.     He  further  testified  that  from  the  time  they  separated  in 
1928  he  had  not   contributed  anything   toward  her   support   except 
during  the  four  days   she  lived  with  him  at   Springfield;    t/iat  in 
January,   1932,   he  returned  to   Chicago    and  lived   in  jiivanston;    that 
his  wife  called  on  him  there;    that  in  the  fall   of  1932  he  rented  an 
apartment  in  Bvanston  and  his  mother  came  to  live  with  him;    that  he 
did  not   ask  his  wife   specifically  to   come   and  live  with  aim;    that 
she  visited  him  there   several   times  and  had  dinner  with  aim  and  his 
mother;    that   they  went   out   together  on   their  birthdays  to  parties 
and  theaters;    went  together  to   the  World's  Fair   on    several   occa- 
sions in  1933;    that  he  never  allowed  his  wife   to    stay  with  him 
over  night  while  he  lived   in  TSvanstcn   although   she  wanted  to   do   so; 
that   the  wife  lived  on   the   South  Side  of  Chicago   and  would   call   on 
him  at  Svanston   and  he  ^ould  drive  her  back  ,*ome   in  nis  automobile; 
that  during  March,  1934,  his  wife  was  at  his  house  several   times 
and   spent   the  day  and  evening,        *%»      Arid  she  wanted  to  live  tnere, 
didn't   she?  ***  And  you  wouldn't  permit  hex ,    but  you  did  drive  her 
home?  A.      She  wouldn't   come  to   live  with  me  permanently  and 

let  her  aunt  go  and  come   to  live  with  me,"   -   that  he  asked  her  to 
do   so   on  a  number  of  occasions.  %.      When  did  you   ask  her  to 

come  and  live  with  yeu  from  1933  to  1934?  A.     iivery  time,    from 

1933  on;"      that  in  August,    1934,    his  mother  was   away  and  his  wife 
came  and  spent   the  evening  with  aim  and   they  lived   together  on   that 
occasion;    that  he  saw  his  wife  in  September,  1934,   and  told  her  she 
had  better  get  a  divorce   from  aim;    that   she   told   hi*  she   did  not 
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want  a  divorce;    that  she  wanted  to   start  over  again  but  would  not 
leave  her   aunt;    that    she  would  not  live  with  nia  in  Evanaton  or 
any  other  place  that  he   suggested.      ■%•     Did  you  ask  her  to   come? 
A..      Ho,    I   Ali   not."     He  produced  a  letter  dated  February  1,   1935, 
froii  his  wife  in  which   she   said   that   a  divorce  was  very  distaatefil 
to  her  anl   that  she  still  wanted  to  live  with  hia,   and  that  she  had 
not   deserted  him,   -    Tor  I  would  be  only  too  glad  to   start  house- 
keeping again   and  live  with  you   any   place  you   say,"      That   on  February 
9,    ten  days  before  the  divorce   suit  was   filed,    tney  met  with  their 
attorneys  and   talked  the  matter  over.      On  redirect   examination  he 
testified  that   during  the    time  they  were  separated  and  until  July, 
1931,    they  lived  together   at   different    tiues  as  husband   Mid  wife, 
and   that  he  was  willing  at   all    times  to  uake  a  -lome   for  her  and  live 
with  her,   until  he  filed  the   complaint   in    the  instant    case,   but   she 
refused   to  leave  her  aunt   and  life  with  him. 

Defendant   testified  that    she  was  34  years  old,  born   and 
educated  in   Chicago,    and  graduated  from  the  University  of   Chicago 
in  1923  with  the  degree  of  Bachelor  of  Science;    that  she  met 
plaintiff  before  she  graduated  and  they  kept  company  until   they 
were  married  five  years  later;    that  after  they  had  lived  with  her 
aunt  (at  whose  home  they  were  married)    for  about  two  months  he  left, 
and  she   supposed  he  would  have  furnished  a  home  for  her,   but  she 
wanted  to   stay  and  finish  her  teaching  so    she   could  get  her  teacher's 
certificate,   which  would  take  at  least   a  year  more,    and  that  plain- 
tiff was   satisfied  and   she   continued  to   teach  until    she  got   the 
certificate  in  19  31;    that  when   she  left  him  in  1931   at   Springfield, 
where  they  had  lived  together  for  four  days,   and  returned  to   Chicago, 
she   telephoned  him  that  night   and  told  him  her  aunt  had  been  bother- 
ing her,    and   that  he  then   came  to   Chicago  where,    apparently,    the 
matter  of  her  leaving  Springfield  was  fully  explained;    that    they 
lived   together  as  husband  and  wife  intermittently  until  August, 
1934,   although  he  would  not  permit  her  to   stay  overnight  at  his 


toa  Jbltfew  ?utf   asuiuxi  T9Tq   ii.ki*.    0.7   b»£n*w  *da  ;  rib  e,   femur 

■ 

li'iv  ;:   ellw  1 

J  J-e    3iie    J  j 

-»s  •      -    .     ' 


■ISC*- 


■;     B»Y 


frruni 


. 

;  ■  ■  ■  --       -    •      I 

■•    -  ■ 

I 

■ijeai  9i»w  \;©o:j-   saii 

,  ow  tri  i  a    1 

i 
mo    Odd*   orf  Jjauii 

; 

I    To         JlF.Pf 


Evanston  ho*ej    that   the  last    time   she  lived  with  him  as  hie  wife 
was  in  August,   1934;    tnat   they  went   out  together  several    times   te 
dinner,    theatres,    and   the  World's  Fair,    and  that   she   often  vis  J  ted 
him;    that   she  was  willing  to   return   and  live  with  him  from  1932  on, 
and  was  still  willing   to   do   so;    that  her  aunt  seenied  to  he  jealous 
of  "both  olaintiff  and   defendant;    taat   she  never  told  him  she  would 
not  live  with  him  while  her   aunt  was  alive,    out   on   the   contrary 
offered  to  live  with  him  in  his  home  and  would  leave  her  aunt;    that 
this  was   in  1933.      Both  parties   gave  testimony  to   the   effect  that 
plaintiff  was   somewhat   impotent. 

This  is   substantially  all   the  material   evidence   in   the  rec- 
ord,   and  we   think  it   falls  far   short  of   showing  that   defendant  was 
guilty  of  wilfully  deserting  plaintiff,    as   fcund  iu   the  decree.   We 
think  the   evidence   shows   that  plaintiff's   aunt  was,    at   the  beginning, 
a  cause   of   the   separation,  "but    that  it  was   agreed  between  the  par  lies 
that  defendant  would    oontinue  to   teach   for   another  yfcar   to   obtain 
her  certificate  and  live  at   the   aunt's  home   during  t^at    time. 

Counsel   for  plaintiff  argues  in  his  brief  that   the  desertion 
upon  which  tjlatntiff  relies  occrred  July  22,    19 31,    when   defendant 
left  him  at   Springfield,    and   that   t/iis  desertion   continued   for  more 
than   one  year,   which  is      all   the    statute  requires*    and  that   there 
was  no   offer  or    the  part   of  defendant   to   return   to  plaintiff  witnin 
the  year  following  July,   19  31,    md  any  offer  made  by  her  after   the 
expiration   of  that  year  was  unavailing.     We  have   referred  at   consider- 
able length   to   the  testimony  of  the  two  parties   and  we  think  it   sho^» 
that  after  July,   1931,    and  in   fact    since  their  marriage  in  1928  and 
until  August,   19  34,   neither  of  the  parties   thougnt   they  were  perma- 
nently separated.      Plaintiff  testified   taat   on  numerous  occasions, 
until  1933  and  1934,   he  asked  her  to    come   and  live  with  aim,    and  de- 
fendant  testified   ehe  was  willing   to   live  with  ixim  up   to   and  at   the 
time  of  the  hearing. 
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We   think   the  fin4lA|    oi'  tne  Chancellor   is   against   the 
manifest  weight,   of  the   evidence,    and   the   decree  oi'   the   Circuit 
court  of*  Cook   county  is   therefore  reversed   and  th«  caaee   remanded 
^ith   directions   to   dismiss    lh,e  hill, 

R3VEHSKD   4)01  fffffBHi     QQH  |UM?NI t, 

Matchett,   P.    J. ,    and  Mo3u rely,    J. ,    concur. 
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THE  MUTUAL  LIES  IBSURAKCB   COMPANY 
OF  iiilW  YORK,    a  Corporation, 

vs. 


laRY  iQRBY  BAILEY,    as  Administratrix 
of  the  Estate  of  William  J.   .bailey, 
Deceased,    and  MARGARET  GIBLBY. 


MARY  KIBBY  BAILEY,    as  Adm'x.  ,    etc., 

Appellant. 


MARGARET  GISLEY , 


APPEAL  FROM  CIRCUIT 
COURT  OF  COOK  COUBTY. 

28  7I.A.  624* 


Appellee. 


MR.    JUSTICE  0,COKiOR  DELIVERED   THE   OPIBIOB   OF   THE    COURT. 


The  Mutual  Life  Insurance   Company  filed   its  bill   of   inter- 
pleader setting  up   that  it  had  #4891, 41   in  its  possession,  being 
the  proceeds  of  a  life  insurance  policy  issued   to  William  J. 
Bailey,   and   that  the  money  was    claimed  by  each  of   the   two   defend- 
ants.      Each  defendant   filed  her  answer  setting  up  her  respective 
claim     to   the   funds,    and   the   cause  was   referred  to   a  faster  in 
Chancery.      He   tooi   the   evidence   and  made  up  his   report,    found 
that  Mary  Ginley  had  lent  money  to  William  J.   Bailey  in  his  life- 
time  and  that  Bailey  had  assigned   the  life  insurance  policy  te 
her  as   security  for  the  money  lent;    that   the  amount   due  and  owing 
to  Mary  Ginley  front  the  insured  was  $5270.01;    and  recommended  a 
decree  be   entered  awarding  the  money  to  Mrs.   Ginley.      The  court 
sustained   some  of   the  exceptions   to   the   report  after  holding   that 
some  of  the  evidence  introduced  before   the  master  was  inadmissible. 
The  decree  found  there  was  ^4547. 50   due  and  owing  to  Mrs.    Ginley 
for  money  she  had  lent  Bailey   in  his  lifetime   and  for  whicn  he 
assigned   to  her  the   insurance  policy  as   security.      She  was  awarded 
this  amount,    and   the  balance  of   the  insurance  money,    amounting  to 
$391.79  was  decreed  to  Mary  L,   Bailey  as  administratrix  of   the 
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estate  oi'  William  J,   Bailey,    deceased.      The   administratrix,    being 
dissatisfied,   prosecutes  this   appeal. 

The  record  discloses   that  on   September  29,   1929,    the  Mutual 
Life  Insurance  Company  of  Kew  York,    issued  its  policy   on   the  life 
of  William  J.    Bailey  for  $2600.      The  policy  contained  a  double 
indemnity  provision   in   case   the  insured    li  vf  as   the   result   of  an 
accident.      The  "beneficiary  named  in    the  policy  was  the   "executors, 
administrators  or  assigns"   of  the  insured's   estate,      Ootober  29, 
1929,    one  month  after   the  polic;7  was   Issued,  Bailey,    the   insured, 
assigned  the  policy  to  Mrs.    Ginley;    the  Insurance   coiupany  was 
notified,    ani   it   accepted  the  assignment. 

It  being  admitted  that   the  policy  was   assigned  to  krs, 
Ginley  to    secure  payment  of  the  money  she  had  lent   to  Bailey  in 
his  lifetime,    obviously   she   could  re. over  only  the  amount   due  and 
owing  to  her.      This   is   also   conceded  by  both  parties. 

But   the  administratrix  contend*  that   the  assignment   of   the 
policy  secured  only  the  loans  made  prior   to   the  date  of  the  assign- 
ment,   and  that  under  the  law  such   an   assignment    "cannot  be   extended 
to    cover  a  lean  ;.cad*  after  the  assignment  has  been   given  without 
obtaining  a  further  assignment  unless   it  was   clearly   the  intention 
of  the  parties  that  the  assignment   should   cover  future  loans." 
The  administratrix  further  contends  that  the  burden  was  on  fers. 
Ginley  to  prove  the  amount  of  money   she  had  lent    the  insured, 
Bailey.     We   think  this   is   a   correct    statement   of  the  law. 

The  master  found   that  in   assigning   the  policy  to  krs. 
Ginley,   it  was   the  intention  of  the  insured  to    secure  to  her  re- 
payment of  Ktoney  lent  by  her  to  him  prior   to   and   subsequent   to    trie 
date  of  the  execution  of   the  assignment,    And  by   the   decree  of   the 
Chancellor  there  was  a  finding  to   the   same   effect.      The  Chancellor 
found  that   the  exact   amount   advanced  by  Mrs.    Ginley  to  the  insured 
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before  the  assignment   could  not  be  determined  from  the  evidence; 
that  after  the  assignment   she  lent    the  insured  other  sums;    that 
the   total   amount  01'  moneys  lent  was  $3632,    as   evidenced  by  a 
promissory  note  dated  karch  25,   1^32,    executed  by  Bailey  and  de- 
livered to  Mrs.    Ginley. 

Counsel   for  the   administratrix  contend   that   the   evidence 
does  not    sustain  the  finding*  above  mentioned;    that   the   testimony 
of  krs.    Ginley,   whicn  was  heard  by   the  master,   was  later   stricken 
by  the  Chancellor  because   she  was  incompetent  to  testify,   under 
the   statute,    the   controversy  being  between  her  and   the  administra- 
trix,  and  that  the  only  evidence   remaining  in   the  record  was 
the  testimony  of  witnesses    lintzpeter  and  Wainwright. 

iintzpeter  testified  tnat  he  was  an  insurance  agent   and 
wrote   the  policy  in   question  in  September,   1929;    that  he   did  not 
know  Bailey,   the  insured,  prior  to    the  time  the  policy  was  written; 
that  in  October,    1929,  Bailey    cold  him  he  owed  krs,    Ginley   some 
money  arid  wished  to   guarantee   that;   she  would  be   repaid  fey  assign- 
ing the  policy  to  her;    tnat  tne  witness  then  prepared  the  assign- 
ment which  was  afterward  executed  by  the  insured  and  accepted  by      , 
Mrs.    Ginley.      The  witness  lurtuer    testified  that  he  asked  Bailey 
"how  much  he  owed  her.      The  amount  I    cannot   recall.     He  did   say, 
however,   that  this  woiaan  had  advanced   to  him  monies  from  time  to 
time  and   this  was   the   only  possible  way  that  he  at   that    time  could 
see   to   guarantee  her  repayment.   ••*     He   said   also   that  he   also 
wished  to   create  confidence  in   tail  individual  inasmuch   as  he 
considered  her  a  source  of  credit." 

Wainwright,    called  by  krs.    Ginley,    testified  that  he  was 
employed  by  the  Lafayette  Coal  Company.      (It  appears   that   at   the 
time  in  question  both  Bailey  and  krs.    Ginley  worked   for  that 
company.)      The  witness   then  identified  the  note   executed  by  Bailey 
to  krs.    Ginley,    and  testified  tnat  he   saw  the  note  at   the   time  it 
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was  made;    that  he   saw  Bailey   sign  it;    that  at  that   tiiua    Uie  wit- 
ness  said   the   note  was   for  a  considerable   sum  oi'  money,   to  which 
Bailey  replied,    "Yes,    it   is,    but  you  knew  yourself   that  at 
various   times  I  have  gotten  money  from  kargaret." 

Sometixue  after  the  assignment   the  policy  was  delivered 
to  Mrs.    Ginley  and  was  retained  by  her.      Counsel    for  the  adminis- 
tratrix  argues   that  it  was  unreasonable   to  believe   that  Mrs.    Ciinley 
would  accept   the  assignment  of  the  policy, which  was   for  but  $2500, 
to   secure  the  payment  of  monies   advanced  by  her  to   the    insured 
amounting  to  $3632,    as   evidenced  by  his  note,    for  the   reason  that 
although  the  policy  contained  a  double  indemnity   clause,    it   could 
not   reasonably  be   supposed  that  Bailey  and  Mrs.   Ginley  contemplated 
that  he  might  be   accidentally  killed,    as  was   the  case,   his  death 
occurring  July  15,    1934, 

There  is  no   contention   but  that  the  note  is  genuine,   and 
there  is  no   evidence  that  Bailey  could   secure   the  payment  of  the 
money  he  was  borrowing  from  tors.   Ginley  in   any  other   way  than  by 
assignment  of  the  policy.      The   evidence   shows   Miat  prior  to   the 
assignment    she  had  lent  him   sums  of  money,    the   exact   amount  of 
which  is  not    shown  by  the   evidence. 

Upon  a  careful    consideration  of  all   the   evidence  in   the 
record,  we  are  unable  to    say  that   the  finding  of  the  Master,   which 
was   sustained  by  the  Chancellor  (to   the  effect   that   the  assignment 
was   to    secure   the   repayment   to  tors.    Ginley  of  the  money   she  had 
advanced  to  Bailey  prior   to   and   subsequent   to   the  assignment)    is 
not  warranted  by  the  evidence. 

The  decree  of  the   Circuit    court  of  Cook   county  is  affirmed, 

BSCKES   AFFIRMED. 
Katchett,   P.    J.    and  kcSurely,    J.,    concur. 
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PEOPLE  OF  THE  STATE  OF  ILLIN0I3, 
ex  rel.,  JOHN  •«  RU3CH,       ST*) 

(Petitioner)  Defendant  in  Erroat/ 


ANNA  TWOHIG,  RALPH  0.  MEFFORD  and 
MARIE  KEELEY, 

(Respondent a)  Plaintiffs  in  £rror. 


ERROR  TO 
COUNTY /cOUR 
COOK  COUNTY. 


8  7  I.A.  625* 


MR.  JUSTICE  REBEL  DELIVERED  THE  OPINION  OF  THE  COURT, 

This  cause  ia  in  this  court  upon  a  writ  of  error  instituted 
toy  Anna  Twohig,  Ralph  D.  Me f ford  and  Marie  Keeley,  defendants,  to 
have  reviewed  the  reoord  of  the  County  Court  of  Cook  County,  wherein 
they  were  found  guilty  of  contempt  as  officers  of  the  oourt,  toy 
the  Honoratole  Edmund  £.  J?>reoki,  judge  presiding,  because  of  their 
mistoehavior  and  misconduot  in  offioe  as  election  officials  while 
acting  aa  judges  of  election  and  members  of  the  Board  of  Registry  in 
the  40th  Precinct  in  the  29th  nard  in  the  City  of  Chicago* 

It  appears  from  the  record  that  on  the  7th  day  of  April, 
1935,  a  verified  petition  was  filed  in  the  County  Court  of  Cook  County 
in  the  name  of  the  People  of  the  State  of  Illinois  on  the  relation  of 
John  9.  Husoh,  Chief  Clerk  of  the  Board  of  Election  Commissioners  of 
the  City  of  Chicago,  alleging  thot  on  the  17th  day  of  March,  1936,  a 
regiatration  of  the  eleotors  residing  in  the  City  of  Chicago  w?a  had 
in  the  40th  Precinct  in  the  39th  Ward  in  the  City  of  Chicago,  for 
the  primary  election  to  toe  held  on  the  14th  day  of  April,  1936,  in 
the  City  of  Chicago. 

It  was  alleged  th*t  the  respondents  while  acting  aa  memtoers 
of  the  Board  of  Registry,  wilfully,  fraudulently  and  unlawfully  per- 
mitted and  acquiesced  in  permitting  names  to  toe  placed  upon  the  two 
registry  toooks  furnished  to  them  toy  the  Board  of  Eleotion  Commissioners 

It  was  further  alleged  that  eaoh  of  the  reapondents  wilfully 
fraudulently  and  unlawfully  permitted  and  aoquiesced  in  permitting 
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names  of  individuals  to  be  plaoed  upon  the  two  registry  books,  and 
each  of  them  knowingly  and  corruptly  plaoed  the  names  and  history 
of  the  individuals  upon  the  registry  books  without  the  individuals 
being  personally  present  and  being  under  oath  by  the  respondents 
constituting  the  Board  of  Registry, 

On  April  7,  1936,  an  order  was  entered  granting  leave  to 
file  the  petition  and  ordering  that  the  defendants,  and  each  of 
them,  show  cause,  and  that  they  appear  to  answer  said  charges. 

On  April  16,  1936,  the  respondents  filed  a  joint  verified 
answer  in  whioh  they  denied  the  allegations  of  the  petition* 

Thereafter  upon  a  hearing,  the  defendants  were  each  found 
guilty  in  the  Oounty  Court  of  Cook  County  of  misbehavior  and 
misconduct  in  office  as  eleotion  officials,  and  each  of  them  wag 
sentenced  for  oontempt  of  court  for  a  period  of  six  months* 

This  court  in  passing  upon  the  question  of  the  right  of 

the  defendants  to  appear  in  this  court  upon  a  writ  of  error  will 

adhere  to  what  we  said  in  an  opinion  filed  in  case  Mo*  38847*  We 

there  said: 

"The  Supreme  Court  of  this  state,  in  the  cases  of 
People  v,  Kotwaa.  363  111*  336,  People  v.  Ford*  363  111. 
340,  People  v,  Benjamin.  363  111*  344,  and  recently  in 
the  case  of  People  v.  Brown.  364  111,  373,  has  held  that 
a  judgment  of  the  character  of  the  judgment  in  this  case, 
cannot  be  reviewed  by  writ  of  error,  but  th-it  appeal  is 
the  proper  procedure.  The  writ  of  error  is,  therefore, 
dismissed*" 

WRIT  DISMISSED. 
DENIS  E.  SULLIVAN,  P.J.  AND  HALL,  J.  OONOUii. 
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PROPLE   OiJ1    III    tTATB  OS1   ILLILOI 
ex  rel.    JORK    3.    RUSCH, 

Defendant   in    ..rrjr, 

VS. 

VIOLA  R.   WOJCIK  and  MRRCRDRS  3.  ) 

TUTTUS,  ) 

Plaintiffs   in  Error.        ) 


OR/  TO   COUETY   COURT 
0*  <6oOK  COURTY . 


28  7I.A.  625 


U 


PER  CURIAM  OPXRXQM. 

A  petition  was  filed   in  the  County   court  of  Cook  county 
in  which  it  was   charged   that  Bmily  Thompson,  Ronnie  Horton,  Viola 
R.   Wojcik,    John  H.   Dona  and    . ercedes  E.    Tuttle,    judges   and   clerks 
of   election,   were   guilty  of  misconduct   and  misbehavior  as   such 
Judges   and   clerks  of  election   in   the  48th  precinct   if   the  27th 
ward  in   the   city  of  Chicago   at  a  primary  election  held  in  Chicago, 
Cook   county,   Illinois,    on  April   10,   1934,    and  were   therefore  guilty 
of   contempt  of  the  County  court. 

After   a  hearing  Viola  R.   Wojcik   and  Mercedes  E.    Tuttle 
were  found  guilty  as   charged,    and  it  was  ordered  that   each  of  the 
respondents  he   incarcerated   in   the   jail   of  Cook   county  for  a  period 
of  one  year  from  the  date  of   commitment,   or  until   sooner  discharged 
in  due   course  of  law;    these  respondents  have     sued      out  a  writ  of 
error  from  this   court  and  are   seeking  a  reversal. 

The  Supreme  court  in   the   cases  of  People  v.   Rotwae,    363  111. 
336,   People  v.    Ford.    363  111.    340,  People  v.   Benjamin.    363  111.344, 

and  People  v.   Brown.    364  111.    273,    and   this   court   in  People  ex  rel . 
Rusch  v.   Kirgis  et   al..   Ro.    38847,    and  People   ex  rel  Rusch  vff 
Twohig  et  al. .  Ro.    38930,   opinions  filed  .November  30,   1936,   have 
held  that   a  judgment  of   this    character   cannot  he  reviewed  by  writ 
of  error  and  that   appeal  is  the  proper  procedure.      The  writ  of 
error  is  therefore  dismissed. 

WRIT   |f  ERROR  DISMISSED. 
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MICHAEL  J.    O'MALLEY, 

Appellant, 
v. 
CHARLES  J.   0* GALLEY,    (Impleaded), 

Appellee. 


CIRCUIT  COURT, 


COOK   COUNTY, 


23  7I.A.62S 


MR,    PRESIDING  JUSTICE   OEMS   E.    SULLIVAN    DELIVERED  THE   OPINION   OF 

THE  COURT • 

This  Is  an  appeal  from  ■  decree  of  the  Circuit  Court 
dismissing  plaintiff's  bill  of  complaint  for  want  of  equity*  The 
facte  disclosed  by  the  bill,  the  answer  and  the  evidence  are  as 
follows: 

Since  about  the  year  1907,  the  olaintiff,  Michael  J, 
O'Malley,  has  been  the  president  and  principal  stockholder  of  the 
Standard  Asbestos  Manufacturing  Company,  an  Illinois  oorpomtion, 
and,  at  the  time  of  the  transaction  in  que3tion,was  the  head  of 
I  family  consisting  of  his  wife  and  seven  children,  five  sons  and 
two  daughters,  including  the  defendant,  Charles  J.  O'Malley. 

The  defendant  Charles  J.  O'Malley,  was  ordained  a  priest 
on  June  12,-1931,  and  shortly  after  his  ordination,  he  received  an 
appointment  as  assistant  pastor  in  Carroll,  Iowa.  He  remained 
there  until  about  September  15th  of  that  year,  when  he  -vent  to 
Bancroft,  Iowa,  and  served  there  until  February,  1932.  He  then 
went  to  Vail,  Iowa,  where  he  was  taken  ill,  but  he  remained  there 
until  November,  1923. 

On  November  10,  1922,  Michael  O'Malley,  the  father  of  the 
defendant,  caused  to  be  issued  to  his  son  Charles  J.  O'Malley,  a 
certificate  of  stock  for  75  shares  of  the  Standard  Asbestos 
Manufacturing  Company,  the  ownership  of  which  shares  of  stock  is 
the  question  before  us  for  deoision. 
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The  son  claims  th- t  this  certificate  was  made  out  to  him 
by  his  father  as  an  outright  gift.  The  father  claims  that  the 
certificate  was  issued  to  his  son  in  name  only  for  convenience 
and  was  not  intended  as  a  gift. 

After  defendant  left  Vail,  Iowa,  he  went  to  Boone,  Iowa, 
where  he  remained  until  December,  1924,  In  the  foregoing  appoint- 
ments, the  defendant  served  as  an  assistant  pastor*   About  December, 
1924,  the  defendant  was  appointed  ag  a  pastor  at  Manning,  Iowa, 
This  was  his  first  pastorate.  He  remained  there  until  October,  1928, 
when  he  left  on  account  of  illness  and  came  to  Chicago.  He  remained 
in  Chicago  until  early  in  1929,  when  he  went  to  California  and  he 
remained  there  until  October  of  that  year.  After  th-t  time  he  went 
to  live  with  one  Father  Code  in  Chioago,  whom  he  assisted  until 
Father  Code  died  in  October,  1932,  After  the  defendant  left  his 
parish  at  Manning,  Iowa,  he  no  longer  received  any  compensation  from 
his  parish  nor  was  he  earning  any  money.   During  that  period  he 
received  ;"20O,00  a  month  from  the  Standard  Asbestos  Manufacturing 
Company  which  was  sent  to  him  by  his  father.  In  the  spring  of  1930, 
the  defendant's  father  discontinued  sending  his  son  any  further 
remittances* 

Plaintiff's  theory  of  the  case  is  that  he  never  parted 
with  title  to  the  stock  and  that  he  never  intended  it  as  ■  gift  to 
bis  son  and  that  no  gift  was  made. 

Defendant's  theory  is  that  the  plaintiff,  his  father, 
intended  to  and  did  make  him  a  gift  of  the  75  shares  of  stock. 

Defendant  oontends  that  there  was  a  complete  gift  of  the 
shares  of  stook  in  1922  and  that  the  stock  certificates  were  made 
out  and  delivered  to  him  and  th  t  he,  the  defendant,  had  them  plaoed 
in  the  safety  deposit  box  of  the  company  for  s  fe-keeping,  and  that 
no  question  was  raised  concerning  the  same  until  some  8  or  10  years 
later  and  th?t  during  all  that  time  the  defendant  had  received  the 
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Income  from  said  stock. 

Aocording  to  the  testimony  of  the  plaintiff  there  had  been 
no  mention  of  the  stook  certificate  from  the  date  of  its  issuance 
until  the  summer  of  1938,  when  he  asked  his  son  to  return  the  stock. 

According  to  the  testimony  of  the  defendant,  there  MM  no 
mention  of  the  stock  between  November,  1933  and  the  fall  of  1930, 
except  on  the  oooasion  when  the  son  took  sick  while  at  Manning,  Iowa, 
when  the  plaintiff  persuaded  hie  son  to  resign  his  parish  and  oome 
home  to  Chicago,  At  this  time  the  defendant  told  his  father  that  he 
could  not  resign  because  it  was  a  question  of  his  living  and  if  he 
resigned,  he  would  be  without  a  living.  Defendant  testified  his 
father  said: 

"I  don't  know  what  you  are  worrying  about,  you 
own  seventy- five  shares  of  stock,  your  living  is  assured." 

On  December  3,  1930,  the  plaintiff  wrote  to  the  defendant 
requesting  him  to  return  the  stock  and  endorse  the  stock  certificate 
beck  to  him. 

The  evidence  shows  tfcst  about  this  time  the  plaintiff  wss 
having  domestic  difficulty  with  his  wife,  defendant's  mother,  and  it 
is  quite  apparent  that  this  difficulty  caused  the  plaintiff  to  desire 
to  have  the  stock  returned  to  him.  In  the  controversy  between  his 
father  and  his  mother,  the  defendant  championed  his  mother's  csuse. 

The  evidence  further  shows  that  about  this  time,  at  plaintiff's 
request,  a  conference  was  held  in  the  office  of  Mr.  Heffernan,  plain- 
tiff's attorney,  and  Mr.  Heffernan  asked  the  defendant  if  he  would 
give  back  the  stock;  that  Heffernan  also  st  ted  th-t  the  question  of 
the  stock  and  the  mother's  lawsuit  were  going  to  be  made  one  issue; 
that  defendant  refused  to  return  the  stook;  th  t  when  they  *ere  le-ving 
Heffernan' s  office  the  lawyer  asked  the  defendant  again  if  he  would 
return  the  stook,  but  that  defendant  replied,  rt*)o».  D.ring  the 
conference  in  Heffernan's  office  the  latter  s»id  to  the  defendant, 
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"You  own  75  shares  of  stook.  Your  other  brothers  have  none," 

At  the  hearing  before  the  master  the  plaintiff  testified 
that  the  certificate  was  made  out  on  the  d«te  it  bears  in  Mr, 
Heffernan's  office  in  November,  1932,  and  was  for  the  convenience 
of  the  Reverend  Charles  J.  O'Malley,  his  son;  that  the  defendant 
Q'Malley  was  to  use  the  income  from  thgt  certificate:  that  defendant 
told  plaintiff  his  expanses,  if  he  got  an  appointment  out  of  his 
diooese,  would  probably  be  two  or  three  hundred  dollars  a  month 
and  th*t  therefore  the  income  from  thnt  certificate  of  stock,  which 
was  always  kept  in  plaintiff !s  possession,  would  take  care  of  him, 
the  defendant;  that  it  was  the  defendant  who  first  brought  up  the 
subject  of  stock  and  that  plaintiff  told  defendant  that  he  would 
never  consent  to  give  him  any  stock,  but  would  give  it  to  him  for 
convenience  only. 

Plaintiff  further  testified  that  after  the  ordination  of 
his  son  Charles,  which  occurred  in  1921,  the  defendant  asked  him  if 
he  wouldn't  put  away  some  stock  for  him,  so  th*t  if  he  got  an 
appointment  he  would  be  backed  up;  that  he  told  defendant  th-t  he 
could  not  see  his  wey  clear  at  that  time  to  do  anything  because  it 
would  not  be  fair  to  the  other  children;  th^t  he  finally  agreed  to 
put  some  away  and  took  defendant  over  to  Mr,  Heffernan's  office  on 
November  10,  1923;  that  if  he  got  an  appointment  we  would  have  to 
put  away  something  for  a  guaranty  for  him;  that  this  took  plaoe  in 
Mr,  Heffernan's  office  and  the  certificate  was  prepared  and  he, 
plaintiff,  signed  it, 

Mth  regard  to  the  stock  transfer  the  son,  defendant  herein, 
testified  that  the  first  talk  between  his  father  and  himself 
transpired  about  a  month  prior  to  the  issuance  of  the  certificate; 
that  his  father  told  him  he  wanted  to  make  hi«  a  stockholder  in  the 
corporation  and  would  t^ke  steps  to  carry  that  out;  thPt  his  father 
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told  him  that  he  was  anxious  that  he  eim  stook  in  order  that  he  woujd 
he  protected  and  have  enough  stock  to  insure  him  an  inoome;  that  his 
father  stated  that  he  feared  thr  t  the  sons  Edward,  Johnnie,  Vincent 
and  Thomas  would  so  regulate  their  salaries  that  there  would  he  no 
profits  left  for  distribution  and  to  avoid  this,  his  father  wanted 
to  make  sure  the  control  of  the  corporation  would  rest  with  members 
of  the  family  who  were  not  working  for  the  company,  -  that  is  the 
defendant  and  his  sisters;  that  the  plaintiff  said  he  would  arrange 
a  meeting  with  Mr,  Heffernan,  the  attorney  for  the  corporation,  and 
that  he  would  take  oare  of  the  matter;  th-t  two  or  three  weeks  later 
plaintiff  and  defendant  met  at  Mr,  He ffer nan's  office  and  had  a 
conversation  in  Mr,  Heffernan's  presence  and  plaintiff  told  the  lawyer 
that  he  wanted  to  make  a  transfer  of  seventy- five  shares  of  stook  to 
defendant.  The  defendant  further  testified  as  follows: 

"Mr*  Heffernan  said  he  thought  there  should  he  some 
other  means  of  providing  for  my  care  and  to  protect  and 
insure  me  an  income.  He  said  he  did  not  think  it  wise  to 
make  clerics  stockholders  of  the  corpor  tion,  •  •  • 

14y<  father  told  Mr.  Heffernan  that  he  had  decided  to 
do  this  and  that  he  was  determined  to  60  it  and  he  told 
Mr,  Heffernan  thnt  he  would  proceed  to  do  it,  Mr,  Heffernan 
then  proceeded  to  draw  up  the  certificate.  He  cancelled 
my  father's  certificate. 

Certificate  No,  15  is  in  Mr,  Heffernan's  handwriting 
and  my  father  signed  it  at  that  time. 

At  that  time,  the  words ' 'Attest :  John  P,  O'Malley'  were 
not  on  it,  After  my  father  signed  it,  Mr,  Heffernan  took  it 
hack.  He  told  me  to  tske  it  and  put  it  in  my  tault,  then  it 
was  left  on  the  desk  there,  Mr,  Heffernan  said,  '  '^hen  that 
is  signed  by  your  brother,'  and  he  handed  it  to  me  'You  will 
put  it  in  your  vault,  Father,1 

I  said  I  would,  I  left  the  certificate  there  and  I  told 
my  father  I  had  no  vault  and  he  said  I  could  put  it  in  the 
corporation  vault,  »  *  * 

Mr.  Heffernan  was  a  deaf  man.  This  was  said  in  Mr, 
Heffernan's  office  but  he  did  not  hear  it. 

The  next  thing  that  oocurred  at  th^t  meeting  was  that 
my  father  proceeded  to  make  a  WIU5  *  *  * 

The  first  time  ray  father  talked  definitely  about  giving 
me  the  stock  wis,  I  remember,  I  came  and  told  him  about 
having  insuranoe  -»  I  had  an  operation  for  goiter  and  my 
heart  was  in  bad  condition  and  I  was  rejected  and  I  was 
rather  worried,   I  wanted  to  take  an  endowment  oolicy,  &Jy 
father  said: 
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•Don't  worry  about  insurance,  I  have  money  to  take 
care  of  you.  You  have  nothing  to  worry  *bout.' 

That  vat  in  the  summer  of  my  ordination  in  the  year 
1931.  »  *  * 

Father  said  he  wns  very  anxious  to  provide  me  with 
property  and  stock  th-  t  would  assure  me  ■  living.  I  told 
him  that  I  was  more  than  grateful  to  him  and  we  spoke. 

At  the  time  I  asked,  ~'v,as  he  going  to  transfer  to  me 
my  share,  thr t  is,  one-seventh  of  the  stock?*  he  said  'No, 
that  would  not  be  sufficient  to  give  me  protection.'  He 
said,  'Well,  now  we  will  go  over  to  Mr.  Heffernan's  and 
arrange  for  that.'  And  a  month  later  it  wf;s  done.'  *  *  * 

At  ray  meeting  with  Mr.  Heffeman  at  his  office,  in  1933, 
he  asked  me  if  I  would  give  the  stock  bnck,  advancing  as  a 
reason  that  if  my  mother  succeeded  in  getting  her  dower 
rights,  my  father  would  lose  control  of  the  corporation.*  *  * 

My  father  first  risked  me  to  endorse  the  stock  in  a 
letter  in  Oeoember,  1930.  The  first  time  he  made  a  real 
demand  wos  at  the  house.   That  was  also  in  Deoember.  I  had 
no  further  conversation  with  my  father  in  that  regard. 
Subsequent  requests  were  made  by  either  Mr.  Fitzgerald  or 
John.  ♦  *  * 

Mr.  Heffeman  said  th^t  If  I  returned  the  stock  he 
would  see  to  it  that  my  mother  would  receive  one-third  of 
my  75  shares  and  one-third  of  the  108  shores  that  my  father 
held  in  his  name.  My  brother  John  said  he  thought  that  if 
the  stock  was  given  back  and  the  arrangement  made,  one-third 
given  to  my  mother  and  one-third  of  my  f -ther's,  that  it 
might  quiet  down. 

My  father  then,  with  the  aid  of  Mr.  Heffeman,  drew 
up  the  outline  of  his  will.  After  subtracting  the  number 
of  shares  he  gave  me,  he  willed  the  other  shares. 

Mr.  Heffeman  asked  ray  f-ther  for  the  names  of  the 
children  and  wrote  them  down  on  a  piece  of  paper.  Then  my 
father  said  to  me,  'I  want  one-third  of  those  shares  to  go 
to  my  wife.'   I  think  it  was  something  like  116  shares  - 
excluding  the  75  shares  that  had  been  transferred  to  me* 

Whin  my  father  came  into  the  discussion  of  my  brother 
Edward,  the  oldest  son,  my  father  did  not  wast  to  leave 
him  anything.  I  said,  'Dad,  you  should  not  do  that.  Accord- 
ing to  the  state  law  you  could  disinherit  him,  but  according 
to  the  natural  law  he  is  not  deserving  of  it.  That  is,  of 
being  disinherited.' 

In  this  outline  that  Mr»  Heffeman  was  making,  my  n*me 
was  reached.  My  mother  was  left  one-third.  My  father 
thought  he  would  leave  me  86  more  shares  so  as  to  make  sure 
the  control  of  the  corporation  would  rest  in  ray  name*  My 
father  told  Mr«  Heffeman  th-  t  I,  being  a  priest  and  being 
unmarried,  he  thought^  would  look  after  my  mother  and  sisters 
in  the  event  of  his  death  much  better  than  ray  married  brothers." 

The  evidence  in  this  case  clearly  shows  that  the  oonveyanoe 

from  the  father  to  the  son  was  a  gift  fully  accomplished  by  the 

transfer  on  the  books  of  the  company  of  the  75  shares  of  stock  to 

plaintiff  8  son  and  from  which  the  son  received  the  inoome  during  the 
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period  of  approximately  10  yenrs  and,  apparently  in  1930,  the 

father  having  domestic  troubles  with  his  wife,  conceived  the  idea 

of  recalling  the  gift  of  75  shares  of  stock  which  he  had  made  to 

his  son.  The  reason  for  this  action  on  his  part  was  no  doubt  because 

the  son  had  taken  sides  with  the  mother  in  the  domestic  controversy 

between  defendant's  father  and  mother. 

It  appears  from  the  record  that  oounsel  for  the  plaintiff 

takes  the  position  that  the  burden  of  proof  in  this  suit  is  upon 

the  defendant  for  in  the  trial  of  the  case  he  said: 

I  *  *  *  under  the  pleadings,  the  burden  of  proof  I 
believe  is  on  the  defendant  here  so  that  for  the 
present  I  rest*" 

In  the  bill  th~t  was  filed  by  plaintiff,  the  plaintiff 
*>sked  for  a  reconveyance  of  the  stook  and  asked  "that  the  court 
may  decree  a  trust  in  3aid  certificate  numbered  15  resulting  in 
favor  of  your  orator  *  *  *". 

Whatever  may  be  the  position  of  oounsel  *>s  to  whether  this 
is  a  resulting  trust  or  an  express  trust  (the  latter  he  now  maintains 
is  the  correot  position)  the  burden  of  proof  remains  upon  the 
plaintiff  to  prove  the  allegations  by  a  preponderance  of  the  evidence. 

As  the  Supreme  Court  of  this  st^te  said  in  the  case  of 

Ousack  v.  Cusack.  339  111.  108,  at  page  120: 

"Where  it  is  sought  to  establish  a  trust  by  parol 
evidence,  the  proof  must  be  clear,  convincing  and  so 
strong,  unequivocal  and  unmistakable  as  to  lead  to  but 
one  conclusion,  and  if  the  evidence  is  doubtful  or  capable 
of  reasonable  explanation  upon  theories  other  than  the 
existence  of  a  trust  it  is  not  sufficient,   (ties  v.  o'riorow. 
337  111.  267;  Geraghty  v.  Ceraghty.  335  id.  494;  Meade  v. 
MoMullen,  334  id.  168. )H 

In  the  case  of  Chicago  Title  &■   Trust  Co.  v.  Ward.  3  32  111, 
126,  at  page  132,  the  court  said; 

"There  are  a  number  of  cases  in  the  Appellate  Court 
holding  that  a  transfer  of  stock  on  the  books  of  the  cor- 
poration passes  the  legal  title,  While  those  opinions 
are  not  authority  here,  thst  in  Col ton  v.  Williams.  65  111. 
App,  466,  written  by  the  late  Mr.  Justice  C«rtwright,  is 
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a  clear  statement  of  the  rule.  Upon  the  peculiar  facts 
of  that  case  Judge  Cartwright  said:  *  A  share  of  stook  is 
defined  to  toe  the  right  whioh  its  owner  has  in  the  manage- 
ment, profits  and  ultimate  assets  of  the  corporation. 
(Cook  on  Stook  and  Stockholders,  sec  5.)  The  shareholder 
acquires  the  right  to  participate,  according  to  the  amount 
of  his  stook,  in  the  management  of  the  corporation,  its 
dividends,  and  its  assets  remaining  on  dissolution  of  the 
corporation,  after  the  payment  of  debts.  The  title  to 
stock  is  created  toy  registry  in  the  books  of  the  corpora- 
tion. The  certificate  is  not  the  stook  itself  tout  only 
evidence  of  the  ownership  of  the  stock.  It  has  value  only 
as  such  evidenoe,  and  apart  from  the  shares  which  it 
represents  it  is  worthless.  It  is  not  essential,  and  a 
registered  stockholder  may  exercise  all  his  privilege  with- 
out it.  He  had  power  to  transfer  his  stock,  to  receive 
dividends  and  to  vote,  and  he  is  individually  liable  as  a 
stockholder  although  without  the  usual  voucher  in  the  form 
of  a  certificate.   (Cook  on  Stock  and  Stockholders,  sec,  10; 
Beach  on  Private  Corporations,  sec.  973* )  *  *  •» 

In  the  instant  c-ase  at  the  time  of  the  transfer  of  the 
•took  to  the  defendant,  th#  certificate  remained  in  the  lawyer's 
office  so  that  the  secretary  of  the  company  could  put  his  signature 
on  it,  which  he  did  later.  The  son,  defendant  herein,  having  no 
safety  deposit  toox,  it  was  suggested  that  the  stock  be  put  in  the 
safe  of  the  Standard  Asbestos  Manufacturing  Company,  which  was  done, 
and  it  remained  there  through  the  years  during  whioh  time  he 
received  the  inoome  by  way  of  dividends  thereon. 

In  the  argument  of  counsel  for  appellant  on  page  4  of  their 

brief,  in  describing  the  meeting  in  the  lawyer»s  offioe  where  the 

stook  was  transferred,  it  is  said: 

"In  the  conversation  which  took  place  on  that  occasion, 
it  was  agreed  by  father  and  son  that  the  sole  ouroose  for 
the  issuance  of  the  certificate  was  to  invest  the  defendant 
with  colorable  evidence  of  financial  responsibility  to  the 
end  that  the  latter  might  obtain  such  ecclesiastical 
appointments  as  he  might  desire." 

In  other  words,  according  to  the  theory  of  the  plaintiff  the  father 

and  the  son  had  engaged  in  a  conspiracy  to  ototain  an  appointment 

for  the  defendant  by  misrepresent  tion  and  fraud  to  be  perpetrated 

upon  the  church  authorities  and  that  the  representations  to  be  made 

by  the  son  were,  in  fact,  untrue.  And  as  counsel  later  say: 

»  *  *  *  and  that  the  certificate  and  the  stook  represented 
thereby  would  at  all  times  be  and  remain  the  property  of 
the  plaintiff. » 
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Even  if  plaintiff's  veraion  of  the  transection,  which  is 

not  in  fact  sustained  by  the  evidence,  were  accepted  as  true,  he 

could  not  recover.  The  only  purpose  of  the  transaction  according 

to  plaintiff '8  statements  w*>s  to  deceive  the  church  authorities 

by  making  representations  to  them  th?t  his  son  possessed  and  owned 

the  stook  in  question  and  thereby  induce  them  to  appoint  his  son 

in  another  diocese  which,  otherwise,  they  would  not  have  done. 

is 
Such  a  transaction  would  be  fraudulent  and  the  rule/that  where  two 

or  more  persons  engage  in  a  transaction  to  injure  another,  neither 

law  nor  equity  will  interfere  to  relieve  either  of  the  parties  as 

against  the  other  from  the  oonsequenoes  of  their  own  misconduct* 

Flack  v.  Earner.  378  111.  368;  Kirkpatriok  v.  Clark.  133  111.  343; 

Kaufman  v.  Sorrels.  164  111.  App.  334. 

We  are  satisfied  from  a  review  of  this  case,  both  as  to 

the  faots  and  the  law  applicable  thereto,  that  the  chancellor 

arrived  at  the  correct  conclusion  that  the  olaintiff  should  not 

reoover.  Therefore,  for  the  reasons  herein  given,  the  decree  of  the 

Oirouit  Oourt  is  affirmed. 

DECREE  AFFIRMED. 

HEBEL  AND  HALL,  JJ.  CONCUR. 
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ARDA3HES  BOROYAW,  AVEDIS  BOGHOSIAN, 
ARDASHES  NIGOGHOSIAN,  VARTAIM  OURFALIAN, 
PARSEK  KNARIAH,  SOUREI  DERDERIAM  and 
STEPHEN  AYTASIAI, 

Appellees, 


MAMQOG  M0N3ESIAN,  GARABED  SOQUIOIAM, 
GARABED  KAKARIAW,  VAHABED  MATTSSIAK, 
VI8H0N  HALAJAN,  PARSEOH  DELAIAK,  HARRY 
ESKIGIAN  and  OHUROH  OF  ANOKA  IH 
AMERICA,  a  corporation, 
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COOK   COUNTY. 


28  7I.A. 


MR.  JUSTICE  HALL  DELIVERED  THE  Or'IHIOH  OF  THE  COURT. 

This  is  an  appeal  from  a  decree  of  the  Circuit  Oourt  of 
Cook  County,  restraining  and  enjoining  the  defendants  from  inter- 
fering with  complainants  designated  in  the  bill  as  the  members, 
offloers,  trustees  and  spiritual  officials  of  the  Armenian  Apostolic 
Ohuroh  of  west  :sullmaii,  in  the  exeroise  of  their  spiritual  or  temporal 
duties  towards  the  churoh,  and  from  interfering  with  the  ohuroh 
meetings,  and  from  disposing  of  any  of  the  real  property  of  the  churoh. 
The  decree  is  based  upon  the  theory  th  t  the  olaintiff s  are  the 
legally  elected  and  qualified  trustees  of  the  Armenian  Apostolic  Church 
of  est  Pullman,  located  Mi  12032  South  Wallace  Street  in  the  City 
of  Chicago. 

It  appears  that  at  a  meeting  of  the  members  of  this  church 
held  on  Deoember  17th,  1933,  the  defendants  were  elected  as  trustees. 
In  the  brief  filed  here,  plaintiffs  claim  that  the  defendants 
unlawfully  assumed  to  act  as  such  trustees  because  the  minutes  of 
the  election  were  never  sent  to  the  Central  Executive  Committee  of 
the  prelacy,  as  required  by  the  constitution  and  rules  of  the  church, 
because  the  election  of  defendants  was  never  confirmed  by  the  Central 
Exeoutive  Committee  of  the  church  body,  as  required  by  the  constitution 
and  rules,  and  because  the  Central  Exeoutive  Committee  terminated 
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the  board  of  trustees  composed  of  defendants  and  appointed  plaintiffs 

to  act  as  a  temporary  bo^rd  of  trustees  in  their  stead.  It  is  not 

claimed  that  defendants'  eleotion  was  not  held  in  I  legal  and  lawful 

manner,  and  it  is  not  shown  that  any  ch: rges  were  formally  made 

against  them,  or  that  they  were  ever  given  any  opportunity  for  a 

hearing* 

The  reoord  indicates  that  after  the  election  of  these 

defendants  as  trustees,  Ardashes  Boroyan,  one  of  the  plaintiffs, 

received  the  following  letter  from  Mampre  Oalfayan,  who  signs  it 

as  the  "Acting  Prelate  of  the  Armenian  Church  in  America: 

"Maroh  14,  1934, 
Mr*  Ardashes  Boroyan, 

Chairman  of  the  Provisional  Board  of  Trustees 
of  the  Armenian  Apostolic  Church, 
West  Pullman,  111* 

Dear  Sir: 

This  Prelacy  took  under  consideration  the  various 
charges  made  against  the  Board  of  Trustees  in  violating 
the  Canons  and  Constitution  of  our  Churoh,  by  virtue  of 
Artioles  37,  31  and  61  and  other  provisions  of  the 
Constitution,  the  prelaoy  at  a  meeting  held  on  January  20th, 
1934,  terminated  the  board  of  trustees  and  in  their  place 
and  stead  the  following  members  of  your  Church  have  been 
designated  to  act  M  temporary  Board  of  Trustees  until  the 
further  order  of  this  Prelacy* 

Ardashes  Boroyan 
Avedis   Boghosian 
Ardashes  Higoghosian 
Vartan   Ourfalian 
Parsekh  Knarian 
Souren   Oerderian 
Stepan   Ayvazian 

This  prelaoy,  in  the  future  will  notify  the  temporary 
Board  to  call  an  eleotion  of  a.  permanent  Board  by  the 
members  of  your  ohuroh. 

With  fatherly  blessings,  I  remain 

Mampre  Oalfayan, 
Rt*  Rev*  Rev*  ampre  Calfyan, 
Acting  Prelate  of  the  Aremnian 
Churoh  in  America." 

It  is  upon  the  authority  of  this  epistle  that  plaintiffs  assume  to  aot. 
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The  constitution  of  the  Armenian  Holy  Apostolic  Ohurch, 
of  which  the  church  in  Question  ia  a  member,  was  offered  in  evidence 
£n  the  Circuit  Court,  by  agreement  of  all  the  parties*  By  article 
37,  under  the  heading,  "The  Prelate  of  the  Diocese",  it  is  provided 
that  the  duties  of  the  prelate  are  as  follows:  "To  exeroise  super- 
vision over  the  oeremonies,  rites  and  creed  of  the  Armenian  Apostolio 
Church,  and  see  that  they  are  observed.  To  present  proposals  to  such 
bodies  that  have  jurisdiction,  for  the  discharge  from  office  of  these 
offioials  and  committees  that  act  contrary  to  the  stipulations  of 
this  constitution, "  Articles  28,  29  and  31,  of  such  constitution, 
under  the  heading,  "Rules  for  Conducting  the  Meetings",  provide  as 
follows: 

"Article  28.  The  decisions  given  and  the  elections 
held  by  a  Membership  Meeting,  are  put  into  execution  after 
being  approved  and  confined  by  the  Central  Executive  Committee, 

"Article  29.  In  case  the  Central  Executive  Authorities 
revok*  the  decision  of  a  Membership  Meeting,  or  delay  the 
approval  of  it,  it  is  possible  t©  appeal  to  the  Supreme 
Spiritual  Authorities* 

"Artiole  31*  In  order  to  select  candidates  the  chairman 
will  distribute  to  the  members  present,  slips  of  paper  that 
have  marginal  notes  and  a  seal  on  theau  The  clerk  gathers 
these  slips,  counts  them  and  reads  them  under  the  supervision 
of  the  chairman  and  the  vice-chairman,  and  makes  a  note  of  the 
votes  received  by  each  candidate.  After  this,  the  names  of 
the  candidates  are  put  to  vote,  beginning  with  the  oandldste 
th?t  has  received  the  largest  number  of  votes  in  the  primary 
voting," 

Article  49  of  this  constitution  provides  that  "Complaints  against 

the  church  trustees  should  be  in  writing,  and  should  be  direoted 

to  the  Central  Executive  Coumittee  for  its  deoision."  Artiole  51 

provides  that  "The  Central  Executive  Committee  has  authority  to 

dissolve  the  Church  Trustees  and  to  order  new  elections,  if  the 

trustees  have  disregarded  the  Diocesan  Constitution  of  the  Armenians 

in  America,  and  when  it  has  lost  its  majority  through  resignations 

and  for  other  reasons*" 

We  gather  from  the  record  that  the  controversy  here  results 

from  a  general  sohism  in  the  Armenian  ohurch  in  the  United  States, 

and  that  the  schism  has  produoed  litigation  in  other  states  of  the 
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Union.  A  similar  dispute  arose  between  Armenian  church  factions  in 
the  state  of  Pennsylvania,  in  which  trustees,  apparently  elected 
in  the  same  manner  as  the  defendants  here,  representing  the  same 
faction  as  defendants,  sought  to  restrain  persons  representing  the 
faction  represented  by  the  plaintiffs  in  this  case,  from  exercising 
their  claimed  rights.  In  Luleiian  et  al»  v.  Hagppian  et  al«.  317 
Pa.  433,  in  sustaining  the  right  of  plaintiffs  in  that  case  to  an 
injunction  restraining  the  persons  who  assumed  to  act  as  trustees 
from  acting  as  such,  and  under  I  situation  which  seems  to  be 
similar  to  that  of  the  plaintiffs  in  this  case,  the  Supreme  Oourt 
of  Pennsylvania  said: 

"Were  plaintiffs  removed  from  office,  and  if  so,  was  the 
removal  lawful?  For  present  purposes,  we  assume  that  a  law- 
fully constituted  central  executive  committee  of  the  Armenian 
Holy  Apoatolio  Church  of  America  had  power,  under  the  ohuroh 
constitution,  to  remove  plaintiffs  and  to  provide  for  the 
designation  of  their  successors.  The  learned  chancellor  was 
unable  to  find  from  the  evidence  that  the  central  executive 
committee,  under  whose  action  defendants  claimed  to  exercise 
the  right  to  act  as  members  of  the  parish  council,  was  the 
lawfully  constituted  oentral  executive  committee  of  the  churoh, 
as  distinguished  from  another  central  executive  committee, 
also  claiming  to  be  the  lawfully  constituted  committee.  He 
found  that,  prior  to  the  date  when  the  removal  of  plaintiffs 
was  said  to  have  taken  place,  no  notice  m  given  to  them 
•that  any  oharges  had  been  brought  against  them, or  that  their 
removal  was  being  considered  by  the  Oentral  Executive  Committee, I 
and  that  *no  hearing  was  held!  by  th at  committee  'in  connection 
with  the  removal  of  plaintiffs*1 

"At  the  oral  argument,  defendants •  counsel  conceded 
that  such  notioe  wns  not  given  and  that  no  hearing  was  held,  but 
contended  that  plaintiffs  had  deprived  themselves  of  the  right 
to  notice  by  repudiating,  or  refusing  to  recognize,  the  authority 
of  that  oentral  executive  oommittee  which,  defendants  claim, 
was  the  lawfully  constituted  committee.  The  record  does  not 
require  a  discussion  of  this  argument,  Defendants  concede  that 
plaintiffs  were  lawfully  elected  for  the  term  stated,  and  that 
they  had  been  in  possession  performing  the  duties  of  the  parish 
council  up  to  the  time  of  the  alleged  removal.  The  burden  of 
proof  that  they  were  lawfully  removed  vaa  therefore  on  the 
defendants.  McDowell  v.  Wilson.  252  Pa.  91,  94,  97  A.  100. 
The  learned  chanoellor  said  'there  is  no  evidence  from  which 
we  can  find  *  *  *(that)  *  •  *  the  alleged  removal  of  plaintiffs 
was  by  a  body  authorized  to  remove.'  Unless  it  ^ppe?ired  that 
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this  body  ml  what  it  purported  to  be,  which  depended  on 
evidence,  the  effect  of  refusing  to  reoognize  it  and  of 
disregarding  its  requests  became  immaterial.  The  chancellor 
also  found  that  the  action  of  the  oentral  executive  committee, 
on  whioh  defendants  rely,  was  a  mere  threat  to  remove  on  a 
contingency  stated,  and  that,  in  fact,  no  removal  by  the 
committee  was  ordered;  that  the  order  of  removal  relied  on 
was  by  the  prelate  of  Armenians  in  America,  not  by  the  committee, 
and  that  the  committee  had  no  power  to  delegate  its  authority 
to  the  prelate. 

"Having  concluded  that  defendants  had  not  shown  that  the 
central  executive  committee,  under  whose  authority  they  claimed 
the  right  to  act,  was  the  lawfully  constituted  central  execu- 
tive committee,  and  having  concluded,  on  evidence,  that,  in 
any  event,  the  plaintiffs  had  not  been  removed  in  accordance 
with  the  ohurch  constitution,  the  decree  was  inevitable* 
Nothing  need  be  added  to  what  was  said  in  the  learned  chan- 
cellor's adjudication  and  in  the  opinion  of  the  court  in  banc 
disposing  of  the  exceptions  filed  by  defendants." 

Artiole  51  of  the  Constitution  of  the  church  above  auoted, 
limit 8  the  power  of  removal  of  trustees  duly  elected  to  the  Central 
Executive  Committee.  There  is  nothing  in  the  record  to  indicate 
that  the  Central  Executive  Committee  ever  dieted  in  the  matter,  or  that 
it  delegated  to  Calfayan,  who  described  himself  as  acting  prelate, 
any  power  to  remove  defendants,  even  assuming  that  suoh  committee 
had  the  right  and  power  to  do  so.  From  anything  appearing  to  the 
contrary,  the  only  notification  that  defendants  ever  received  of  the 
attempted  exeroise  of  any  suoh  po^er,  was  by  the  bill  filed  in  this 
case* 

The  decree  of  the  Circuit  Court  of  Cook  County  is  reversed. 

REVERSED. 
DEHIS  E.  SULLIVAN,  P.J.  AND  HEBEL,  J.  COKCUR* 


<-  ■.     <  XUB    t09,  i£flO0 

i 

,  MMiaoj 

ffi*  BlOO    00.  if    #«ltt    OjEXjS 

t 

t 
al   ,3-rc'i    ,  <  t^e**ia»coo  »ri* 

:•;..::'         j      DO****!     fl!  .  ■■     •;  .       ;.   ;•  - .       „  -      fcfj  frT0     v.. 

a  Off  oaofl  saXjettcfi. 
oo.yc  «i  *-:  *i   baa  txoltzolbulbfi  o'seXXoo 

{ftgooxo  9dt  1©  s«iooq«2fc 

«be*oi/D  9v.  i.t acoO  od#  to  IS  oXoifiA 

ooX®  ^Xwo  99»#5?£n:£  to  Xavonos  lo  towoct  0rfJ  f.ilmlL 

9i  -tit  at  *9»i,*iffliHoO  STlJuooxa 

«r#  ^o   t«03-**fl  I  b*$o&  i»r»  99*#Xaip«&  ovXita...  tfl»0  »«tt  JbxW 

t»*sl9nq  i  i98«iil  bodiaoaeo  oriw   c  *  o»io^#Iob  tt 

••ttlw-oo  dots*  ti  M  novo   tB#ait*flftl«Jb  ovocoi  o*  X9«roq  xfte 

*0  Stycut  mot'i     #•«  oi>  ot  losoq  Xma  Jfrfslt  <*ttt  oajJ 

.    to  hovX»'  i  «©° 

,  So   0920*9X0  O9*qai9*#0 

«08O0 
♦h98'JC2V01    C  91090    0dT 


38632 

JEAN  S.  GEARY,  as  Assignee,         /)   APPEAI/FROM 
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Plaintiff  and  Appellee,/ 


Defendant  and  Appellant* 


CI PAL  COURT 


THE  GREAT  ATLANTIC  &  PACIFIC  TEA       }         OF  CHICAGO. 
COMPANY,  a  corporation, 


28 7 ix 626 


MR.  JU3TICE  HALL  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  an  appeal  from  a  judgment  recovered  in  an  action 

against  defendant  for  rent.  The  cause  was  tried  upon  a  stipulation 

of  facts.  The  stipulation  is,  in  substance,  th-t  the  Foreman  Sank 

was  appointed  Receiver  of  the  premises  known  as  3309  West  Madison 

Street,  Chicago,  Illinois,  on  February  26th,  1930;  that  on  July  16th, 

1931,  it  resigned  as  Receiver  and  Joseph  B.  Ford  was  appointed 

Successor  leoeiver  and  sucoeeded  to  all  the  rights  and  claim  of 

that 
the  Foreman  fiankj _/fhe  Foreman  Bank,  as  Receiver,  assigned  its  claim 

against  the  defendant  to  the  plaintiff  on  January  37th,  1933,  by 

an  instrument  in  writing,  and  Joseph  B.  Ford,  as  Successor  Receiver, 

by  an  instrument  in  writing,  assigned  his  olaim  against  the 

defendant  to  the  plaintiff  on  January  14th,  1933,  pursuant  to  a 

court  order,  and  that  the  plaintiff  is  the  actual  bona  fide  owner 

pf  said  claim  against  the  defendant;  that  the  defendant  occupied 

a  store  at  3309  West  Madison  Street  as  tenant  of  the  Foreman  Bank, 

as  Receiver,  from  the  first  day  of  May,  1930,  to  April  30th,  1931, 

under  the  terms  of  lease  expiring  April  30th,  1931;  that  on  February 

25th,  1931,  defendant  wrote  the  Foreman  Bank  enclosing  unsigned 

original  and  duplioate  copies  of  a  renewal  lease  for  one  year, 

commencing  May  1st,  1931,  at  a  monthly  rental  of  #185.00,  and 

requested  the  Foreman  Bank  to  have  both  copies  signed  and  returned 

to  defendant  at  its  earliest  convenience.  The  letter  referred  to, 

dated  February  25th,  1931,  from  defendant  to  the  Foreman  Bank, 
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Receiver,  is  as  follows: 

"Re:  3309  W.  Madison  Street 

Herewith  original  and  duplicate  oopies  of  renewal 
lease  for  one  year  commencing  May  1st,  1931,  at  a  monthly 
rental  rate  of  $125*00  with  one  one-year  renewal  privilege 
at  $135*00  per  month* 

Kindly  have  both  oopies  properly  signed,  and  return 
to  this  office  at  your  earliest  convenience. " 

It  is  further  stipulated  that  on  March  2nd,  1931,  the  Foreman  Bank 

forwarded  the  leases  to  its  attorney  and  requested  him  to  procure 

the  neoessary  court  authority  to  execute  the  same;  that  on  March 

6th,  1931,  the  Foreman  Bank,  as  fteoeiver,  was  authorized  to  execute 

said  lease  by  a  court  order;  that  on  Maroh  7th,  1931,  at  10:30  A.M. 

the  Foreman  Bank.,  having  executed  said  leases,  plaoed  the  same, 

properly  stamped,  in  the  U*  S.  Mail,  addressed  to  the  defendant* 

The  letter  offered  and  reoeived  in  evldenoe  by  agreement  is  dated 

March  ?th,  1931,  from  the  Foreman  Bank  addressed  to  defendant, 

and  is  as  follows: 

"We  are  pleased  to  advise  you  that  the  Court  has 
authorized  us  to  execute  a  lease  with  your  Company  from 
May  1st,  1931,  for  a  period  of  one  year  at  a  monthly 
rental  of  $125.00* 

We  are  returning  herewith  two  leases  for  signature* 
Kindly  return  the  original,  retaining  a  oopy  for  your  files." 

It  is  stipulated  that  on  March  7th,  1931,  at  1:30  P.M., 

defendant  addressed  t  letter  to  the  Foreman  Bank,  as  Receiver, 

notifying  plaintiff  that  it  did  not  intend  to  renew  its  lease  after 

the  expiration  of  its  then  present  term  on  April  30th,  1931,  which 

letter  was  received  by  the  Foreman  Bank  on  March  9th,  1931;  that 

this  letter  was  written  to  the  Foreman  Bank  by  the  defendant  without 

it  having  any  notice  of  the  court  order,  or  the  execution  of  the 

leases  by  the  Foreman  Bank,  or  of  the  deposit  of  the  same  in  the 

mail  addressed  to  the  defendant.  Plaintiff's  letter  just  referred 

to,  offered  and  reoeived  in  evidence  is  dated  March  7th,  1931,  and 

is  as  follows: 
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"Re:  3309  W.  Madison  Street 

Our  Mr*  MaoKenzie  has  been  negotiating  with  you 
for  the  renewal  of  our  least  on  the  above  store*  An 
offer  of  |125«00  per   month  for  the  term  of  one  year 
commencing  with  May  1st,  1931,  and  ending  with  April 
30th,  1932,  was  submitted  on  our  lease  form  with  our 
letter  of  February  25th,  1931*  To  date  this  offer  has 
not  been  aooepted* 

Please  aooept  notice  thst  we  withdraw  this  offer  and 
that  we  do  not  intend  to  renew  our  lease  after  the  expira- 
tion of  its  present  term* 

Thank  you  for  your  efforts  and  consideration*" 

It  is  stipulated  that  on  April  30th,  1931,  defendant 
addressed  I  letter  to  the  plaintiff  enclosing  keys  for  the  premises 
involved,  and  advising  plaintiff  that  it  had  vacated  the  same  and 
that  defendant  vacated  the  premises  prior  to  May  1st,  1931;  that 
the  premises  were  vacant  from  April  30th,  1931,  to  April  1st,  1932, 
and  were  rented  for  the  month  of  April,  1932  to  a  third  party  for 
#60*00  per  month,  and  that  wherever  the  words  "Foreman  Bank"  are 
used  in  the  stipulation,  the  words  are  intended  to  mean  the 
Foreman  State  Trust  &  Savings  Bank. 

In  addition  to  the  stipulation,  testimony  was  offered 
and  received  to  the  effect  that  an  effort  was  made  by  plaintiff 
to  rent  the  premises  for  the  period  mentioned  in  the  stipulation^ 

Plaintiff's  theory  is  that  the  defendant  and  plaintiff's 
assignor  entered  into  a  binding  contract,  wherein  and  whereby 
defendant  agreed  to  pay  a  fixed  rental  for  the  premises  desoribed 
in  the  stipulation,  and  that  the  measure  of  damages  is  the  amount 
of  rent  provided  to  be  paid  by  the  draft  of  the  proposed  lease 
referred  to  in  plaintiff's  letter  to  defendant  dated  February  35th, 
1931,  which  rental  is,  #125.00  a  month  for  one  year  commencing 
May  1st,  1931*  We  assume  that  this  theory  is  based  upon  the 
presumption  that  the  mailing  of  the  proposed  lease  prepared  by 
defendant  on  February  25th,  1931,  and  the  action  of  the  Foreman  Bank, 
as  reoelver,  in  procuring  a  court  order  authorizing  it  to  execute 
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the  lease,  and  the  mailing  of  the  draft  of  the  lease  exeouted  by  the 

plaintiff  at  10:30  A.M.  on  March  7th,  1931,  oompleted  a  contraot 

between  the  parties.  There  might  be  something  in  this  theory  if  it 

were  not  for  the  fact  th^t  it  is  shown  oonolusively  by  the  stipulation 

that,  before  the  reoeipt  by  defendant  of  the  lease  exeouted  by 

the  Foreman  Bank,  defendant  had  deposited  a  letter  in  the  mail  to 

plaintiff,  notifying  plaintiff  that  he  did  not  intend  to  renew  this 

lease  after  the  expiration  of  its  then  present  term,  on  April  30th, 

1931,  It  is  stipulated  that  this  letter  was  received  by  the  Foreman 

Bank,  receiver,  and  that  the  letter  was  written  to  the  Foreman  Bank 

by  the  defendant  without  plaintiff  having  had  any  notice  of  the  court 

order,  or  of  the  execution  of  the  lease  by  the  Foreman  Bank,  and 

of  the  deposit  of  the  same  in  the  mails,  by  plaintiff,  addressed  to 

the  defendant* 

Plaintiff  oites  the  case  of  United  States  v,  P.J.  Oarlin 

Construction  Oo..  234  Fed.  859,  as  authority  for  his  contention. 

There  the  court  said: 

"Where  the  parties  reaoh  an  agreement  through  correspon- 
dence, intending  that  the  agreement  shall  be  subsequently 
expressed  formally  in  a  single  paper  or  document,  which,  when 
signed^  should  be  the  evidenoe  of  what  had  been  agreed  upon, 
the  obligatory  character  of  the  agreement  cannot  ordinarily 
be  defeated  by  the  failure  of  either  party  to  sign  the  formal 
oontract.  If  the  court  cm  see  from  the  writings  or 
correspondence  that  the  minds  of  the  parties  h?ve  met,  that 
a  proposal  has  been  submitted  by  one  party  which  has  been 
accepted  by  the  other,  and  that  the  terms  of  the  contract 
have  been  in  all  respects  definitely  agreed  upon,  one  of  the 
parties  cannot  evade  or  escape  from  his  obligation  by 
refusing  to  sign  the  formal  contract,  which  the  parties  under- 
stood was  subsequently  to  be  drawn  and  executed," 

In  the  oase  at  bar,  however,  it  is  evident  that  there  had  been  no 

meeting  of  the  minds  of  the  parties.  By  the  stipulation,  it  is 

established  that  when  defendant  mailed  its  letter  by  which  it  withdrew 

the  proposed  offer  to  lease  the  property,  which  it  had  the  right 
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to  do  at  any  time  before  it  was  notified  of  its  acceptance  by 
plaintiff's  assignor,  it  had  no  knowledge  that  the  Foreman  Bank  had 
signed  the  lease,  that  it  had  been  authorised  to  sign  the  lease, 
or  that  it  intended  to  enter  into  the  oontraot* 

We  are  of  the  opinion  tfeM  inasmuoh  as  there  had  been 
no  completed  contraot  between  the  parties,  the  court  w^s  in  error 
in  entering  the  judgment  against  the  defendant.  The  judgment  is, 
therefore,  reversed. 

REVERSED. 

DENI3  E.  SULLIVAN,  P.J.  AMD  HEBEL,  J.  0OM0U3. 
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38643  ^-^Jj 

VASILIGS  QEMETRCPOULOS,   also  known  ai    / 
WILLIAM  DEMOS, 

Appellant,   / 


ALBERT  J.    HORAN-,   Bailiff  of  the  Municipal 
Oourt   of  Chicago,   and  WILLIAM  OflDREICKA, 


Appellees. 


28  7I.A.  626 


MR.  JUSTICE  HALL  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  filed  a  petition  in  the  Municipal  Oourt  of 
Chicago  in  and  by  which  he  makes  claim  to  certain  personal  property 
levied  upon  and  in  the  possession  of  Albert  J.  Horan,  Bailiff  of 
the  Municipal  Oourt  of  Chicago.  In  the  petition  it  is  stated  that 
the  levy  was  made  under  an  execution  issued  out  of  the  same  court. 
After  a  trial  by  the  court  without  a  jury,  the  oourt  found  the  issues 
for  the  defendant,  and  thpt  the  right  to  the  property  described  in 
plaintiff's  statement  of  olaim  is  in  the  defendant*  Judgment  was 
entered  on  this  finding,  from  which  judgment  this  appeal  is  being 
prosecuted. 

It  is  the  theory  of  the  plaintiff  ttkftt  he,  as  mortgagee 
under  a  chattel  mortgage  and  after  a  default,  had  taken  possession 
and  was  in  the  legal  possession  of  the  property,  that  the  execution 
levied  on  the  property  by  the  Bailiff  of  the  Municipal  Court  was  not 
against  the  mortgagor,  but  against  a  third  person  who  w«s  not  the 
owner  of  the  chattels,  that  the  judgment  debtor  was  one  of  two  partners 
in  business  who  had  executed  a  chattel  mortgage  upon  the  property 
which  was  foreclosed,  that  by  various  transfers,  the  property  became 
vested  in  the  last  mortgagor,  and  that  the  execution  could  not  be 
levied  on  partnership  property  on  a  judgment  against  one  of  the 
partners* 

Defendant  contends  th~t  the  judgment  debtor  was  the  owner 
and  in  possession  of  the  property  when  the  levy  was  made,  and  that 
the  mortgage  was  fraudulent, 
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The  record  indicates  that  on  December  33rd,  1932,  George 
Ohrlstopoulos  rnd  George  Patsoureas  were  partners  in  the  restaurant 
business  at  4352^  ftlston  Avenue,  Chicago,  Illinois,  and  that  on 
that  date  they  executed  and  delivered  1  chattel  mortgage  upon  oertaln 
chattels  to  William  Demos,  plaintiff  herein,  to  secure  the  payment 
of  31  notes  in  the  amount  of  13,500.00,  which  mortgage  contained  the 
usual  oovenants  and  provisions  as  to  foreclosure  and  sale  after 
default;  that  the  mortgagors  were  in  the  restaurant  business  and 
remained  so  until  April  16th,  1934,  when  the  mortgage  was  foreclosed 
and  the  chattels  were  sold  under  the  foreclosure;  that  four  notices 
of  sale  were  posted  in  the  immediate  neighborhood  of  the  restaurant, 
one  being  placed  on  the  building  wherein  the  restaurant  was  located, 
and  that  two  custodians  were  in  possession  of  this  property,  one 
to  have  charge  in  the  daytime,  and  the  other  at  night,  from  April  llth, 
1934,  to  April  16th,  1934,  whioh  latter  date  w*s  the  date  of  the 
advertised  sale  of  the  property;  that  on  April  16th,  1934,  the 
property  was  sold  to  Qorustantine  A,  Kotsakos  for  the  sum  of  §2,200.00, 
that  the  purchaser  then  received  a  bill  of  sale  from  the  mortgagee, 
and  that  the  bill  of  sale  was  properly  acknowledged  and  recorded  on 
the  same  date.  The  record  further  indicates  that  Kotsakos  on  the 
same  date  executed  a  bill  of  sale  of  the  chattels  to  Spyros  Poulos 
for  the  consideration  of  $3,200.00,  that  this  bill  of  »ale  was  properly 
acknowledged  and  recorded  on  the  same  date,  and  that  as  a  part  of 
the  purchase  price  of  the  chattels,  Poulos  executed  a  chattel  mortgage 
on  the  property  to  Demos ,  the  plaintiff  herein,  to  secure  the  payment 
of  36  notes  aggregating  |3,000*00;  that  thereafter  in  December,  1934, 
or  January,  1935,  the  mortgagor  moved  the  property  to  4342?  Slston 
Avenue,  Chicago,  Illinois,  at  which  time  there  was  a  balance  of 
$1,700*00  due  to  the  plaintiff;  th  t  Poulos  then  executed  another 
chattel  mortgage  to  plaintiff,  which  lnoluded  not  only  the  property 
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mentioned  in  the  last  mentioned  mortgage,  Tout  also  a  number  of  other 
articles  of  personal  property, and  that  this  mortgage  w*?s  properly 
acknowledged  and  reoorded  on  the  date  of  its  execution.  The  record 
further  indicates  that  all  of  the  unpaid  notes  seoured  by  the 
mortgage  to  Demos  dated  April  16th,  1934,  were  cancelled,  and  tint 
the  chattel  mortgage  to  secure  the  same  was  released.   It  is 
indioated  that  Poulos,  the  purchaser  under  the  bill  of  sale  dated 
April  16th,  1934,  was  in  possession  of  the  property  from  that  date 
until  July  15th,  1935,  On  July  15th,  1935,  the  last  mentioned 
mortgage  being  in  default,  the  mortgagee,  through  his  agent,  served 
on  the  mortgagor  a  notice  of  foreclosure,  and  posted  one  notice  of 
•  mortgagee's  sale  on  the  window  of  the  premises  where  the  prooerty 
was  located,  and  that  three  other  notices  were  posted  in  the 
neighborhood,  and  that  the  mortgagee,  through  the  oustodian,  was 
thereafter  in  possession  of  the  property.  On  July  l?th,  1935,  the 
Bailiff  took  possession  of  it.   Although  there  is  no  proof  as  to 
the  fact  of  the  Bailiff  having  taken  possession  of  the  property  under 
an  execution,  it  is  Indicated  by  the  petition  filed  in  the  e?use  that 
the  Bailiff  made  such  levy  on  the  property  in  Question  unier  an 
execution  issued  on  a  judgment  against  George  Patsoureas,  one  of 
the  two  partners  who  executed  the  first  of  the  chattel  mortgages 
hereinbefore  referred  to.  This  seems  to  be  accepted  by  both  parties 
as  the  fact* 

While  several  witnesses  offered  by  defendant  testified 
that  they  saw  no  notices  of  the  sale  of  the  property  under  the  last 
foreclosure*  as  testified  to  by  plaintiff's  witnesses,  none  of  them 
categorically  denied  thit  such  notioes  were  posted,  and  so  far  as  it 
is  important  in  the  decision  of  this  c  se,  we  will  oonciude  that 
they  were  posted,  as  alleged, 

William  Ondreicka  testified  ffcftft  he  is  the  judgment  creditor 
in  the  oase,  and  that  he  had  obtained  a  judgment  against  CJeorge 
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Patsoureas,  upon  the  execution  involved|  that  about  April  30th, 
1935,  he  vieited  the  premises  at  4343-|  Kleton  Avenue  and  iound  George 
Patsoureas  on  the  premises,  and  asked  him  for  some  money  on  his 
account,  and  that  Patsoureas  was  the  cook  in  the  restaurant  at  the 
time  he  visited  it. 

Defendant  attacks  the  various  chattel  mortgages  upon  the 
theory  that  they  are  fraudulent  and  void  as  against  a  judgment 
creditor  of  Patsoureas.  The  record  clearly  indicates  that  at  the 
time  the  first  mortgage  was  executed,  the  title  to  the  mortgaged 
property  was  in  George  Christopoulos  and  George  Patsoureas,  as 
partners  in  the  restaurant  business  at  4353^  Elston  Avenue  in  the 
City  of  Chioago,  The  judgment  is  against  Patsoureas  alone.  If  we 
should  hold  that  the  evidence  shows  that  all  the  chattel  mortgages 
were  fraudulent  and  void,  thlwwould  leave  the  title  to  the  chattels 
included  in  the  first  mortgage,  in  the  partners.  As  stated,  the 
judgment  upon  which  the  execution  issued  is  against  but  one  of  them. 

In  Karohiunes.  v.  Mitsias.  357  111,  App,  95,  a  trial  of 
right  of  property  was  had  in  the  Alunioipal  Court  of  Chicago,  and 
the  judgment  of  that  court  was  reviewed  by  the  Appellate  Court,  In 
that  o  se,  three  partners  executed  three  notes  secured  by  chattel 
mortgage  on  personal  property,  which  MM  recorded.  The  mortgage  was 
foreclosed,  and  the  mortgagee  purohased  all  the  property  at  the 
foreclosure  sale.  Thereafter,  judgment  by  confession  was  obtained  by 
a  third  party  against  two  of  the  partners  on  two  other  notes.  While 
the  mortgage  was  being  foreclosed,  an  execution  on  this  judgment  was 
plaoed  in  the  hands  of  the  Bailiff  of  the  Municipal  Court,  who  made 
a  levy  on  the  chattels.  In  holding  that  the  bailiff  could  not  hold 
the  property,  and  that  title  thereto  MM  in  the  mortgagee  by  reason 
of  the  foreclosure  of  the  mortgaged  property,  this  court  said: 
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"The  two  Kataiposes,  aa  partnera,  eaoh  had  a  right 
or  interest  in  the  ohattela  subject  to  the  mortgage* 
Mitsias1  judgment  was  not  against  the  partnership,  hut 
against  the  two  Kataiposes  individually.  Their  right  or 
interest  in  the  'specific  partnerahip  property1  was  'not 
subject  to  attachment  or  execution,  except  on  a  claim  against 
the  partnership* • " 

Citing  and  quoting  from  Sees,  34  and  35  Cahill'a  Rev*  Stat,  1929, 

entitled  Partnerships* 

Further  the  record  indicates  very  clearly  that  when  the  levy 
was  made  on  the  property  by  the  Bailiff  of  the  Munioipal  Court  of 
Chicago,  the  plaintiff,  through  hia  custodians,  was  in  complete 
possession  of  it,  with  every  indication  that  the  possession  was  legal* 

The  custodian  of  the  Bailiff* a  offioe  who  was  plaoed  in 
possession  of  this  personal  property  after  the  levy,  testified  to 
the  effect  that  at  the  time  he  and  the  Bailiff  made  the  levy,  he 
rapped  on  the  rear  door  of  the  restaurant,  and  some  one  told  hia 
that  he  was  not  to  come  in;  that  after  he  had  taken  possession,  he 
left  the  premises  and  when  he  came  back,  the  doora  were  locked,  and 
that  he  called  the  squad,  -  presumably  policemen*  We  conclude  from 
his  testimony  that  he  then  took  forcible  possession  of  the  property 
in  question.  The  mere  fact  that  at  the  time  the  judgment  oreditor 
visited  the  premises,  he  saw  P'tsoureas  working  there,  is  no  indication 
that  a  fraud  had  been  perpetrated.  Plaintiff  had  a  perfect  right  to 
employ  him  if  he  saw  fit*  See  Punk  v.  Staate.  24  111.  632. 

We  find  nothing  in  the  record  to  indicate  fraud  in  the  trans- 
action, and  we  are  of  the  opinion  that  the  court  waa  in  error  in  find- 
ing for  the  defendant. 

For  the  reasons  8tated,  the  judgment  is  reversed  and  the 
cauae  is  remanded  with  the  direction  that  the  court  enter  a  judgment 
finding  the  title  to  the  property  in  the  plaintiff,  and  that  he  have 
possession  thereof  from  the  bailiff. 

REVER3ED  AND  REMANDED  WITH  DIRECTIONS. 
DENI3  E,  SULLIVAN,  P.J.  AND  HEBEL,  J.  CONCUR. 
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IDA  I,   MoGRATH,  Exeoutrix  of  the  Last  Will 
and  Testament  of  JOHN  P*  MoGOATH,   Deoe4sed, 

/ 
(Plaintiff)     Appellee, 

▼• 

ROBT.  STEVENSON  *  00.,  INC., 
(Defendant)  Appellant, 


; 

APPEAL   FROM 


CIRCUIT    COURT 
COOK  COUNTY. 

7  LA.  626 


i 


MR.  JUSTICE  REBEL  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  an  appeal  by  the  defend  nt,  Root.  Stevenson  *  Co., 
Inc.,  from  ft  decree  finding  the  total  amount  due  from  defendant  to 
plaintiff  upon  an  accounting  to  he  fl49,387.05.  The  decree  is 
based  upon  •  bill  for  an  accounting  brought  originally  by  John  P. 
MoCrath  against  the  defendant  Robt.  Stevenson  8  Co.,  Inc.,  an 
investment  banking  house,  formerly  known  as  Stevenson  Bros.  &   Perry, 
Inc.,  and  later  as  Stevenson,  Perry,  Stacy  &   Co.,  ftttt  Robert  L. 
Stevenson,  Jr.,  and  certain  other  individuals  doing  business  as 
Kissel-Kinnicutt  &   Co.  Service  of  Summons  w*>s  had  only  on  Robt. 
3tevenson  &   Co.,  Inc,  and  Robert  L,  Stevenson,  Jr.  Subsequent 
to  the  filing  of  the  bill  John  P.  MoGrath  died,  and  Ida  E.  McGrath, 
M  executrrx,  was  substituted  as  plaintiff. 

The  bill  of  complaint  charges,  in  general,  that  by  certain 
fraudulent  acts  and  misrepresentations  of  Norman  R.  Ferguson, 
employed  by  the  defendant  m  its  agent  to  solicit  business  for  the 
defendant  in  the  purchase  and  sale  of  securities,  the  defendant 
wrongfully  charged  plaintiff's  account  ^rith  certain  securities  and 
wrongfully  failed  to  account  for  oertiin  other  securities  to  which 
the  plaintiff  was  entitled,   Robert  L.  Stevenson,  Jr.,  and  the  other 
individual  defendants  were  charged  with  having  subsequently  assumed 
tfce  liabilities  of  Robt.  Stevenson  &   Co.,  Inc. 
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The  cause  was  referred  to  a  Master  in  Chancery  of  the 

court,  who  took  and  returned  into  court  the  evidenoe,  with  his 

conclusions  of  law  and  faot  in  the  form  of  an  original  report  and 

also  an  additional  report.  To  both  of  these  reports  of  the  master 

exceptions  were  heard*  The  Chancellor  entered  ■  decree  in  which  he 

found  the  defendant,  Root.  Otevenson  &  Co.,  liable  to  the  plaintiff 

on  all  but  one  of  the  nine  transactions  between  the  litigants  on 

which  the  master  had  held  the  plaintiff  entitled  to  recover,  and 

entered  a  decree  adjudging  and  decreeing  that  the  defendant,  Robt. 

Stevenson  &   Co.,  Inc.,  pay  to  the  plaintiff  the  sum  we  have  above 

statedo 

The  findings  of  the  court, as  to  the  transactions  upon 

which  the  deoree  against  the  defendant  is  based,  are  substantially 

as  follows: 

"  1.  That  on  Maroh  4,  1926,  defendant  sold  McGrath  300 
shares  of  Louisiana  Oil  Refining  Company  preferred  stock, 
charging  his  account  $30,030.00;  that  thereafter  its  agent, 
Ferguson,  fraudulently  and  surreptitiously  delivered  to 
McGrath  three  temporary  certificates,  each  for  100  shares 
of  common  stock  in  lieu  of  the  preferred  stock;  that 
defendant  is  indebted  to  plaintiff  for  this  in  the  prinoipal 
siim  of  &3O,030.0Q,  with  interest  thereon  at  5  per  cent  from 
June  6,  1938. 

2.  That  on  June  37,  1936,  Ferguson,  as  agent  of  defendant, 
represented  that  the  common  stock  of  American  Bosshardt 
Furnace  Corporation  had  a  market  value  of  approximately 
151.00  per  share,  and  induced  McGrath  to  give  defendant  an 
order  for  300  shares  of  such  stock,  and  thereafter  delivered 
to  him  an  interim  receipt  for  the  same;  th-t  defendant  charged 
Mr.  McGrath' 8  account  $10,300.00  for  such  stock,  it  being, 
in  faot,  worthless  at  the  time  of  purohase,  whioh  f«ct, 
however,  was  unknown  to  McGrath  at  the  time;  that  defendant 
is  indebted  to  plaintiff  for  this  in  the  principal  sum  of 
|10,300#00,  with  interest  at  5  per  cent  from  June  37,  1937. 

3*  That  on  September  15,  1936,  McGrath  bought  ten  $1,000.00 
Havana  Electric  teilway  Company  M  per  cent  bonds,  defendant 
charging  his  account  #9,203*06,  That  on  or  about  September 
33,  1936,  Ferguson,  as  agent  of  defendant,  fraudulently  and 
surreptitiously  delivered  to  McGrath,  in  lieu  thereof,  ten 
Interim  receipts  for  subscription  warrants,  eaoh  warrant 
entitling  the  holder  to  subscribe  for  33  shares  of  Havana 
Electric  Railway  Company  ooramon  stock;  that  defendant  is 
indebted  to  plaintiff  for  this  in  the  prinoipal  sum  of 
#9,303*06,  with  interest  at  5  per  cent  from  June  6,  1928, 
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4.  That  on  February  15,  1937,  Ferguson  induced  MoGrath 
to  give  Ferguson,  as  agent  of  defendant,  an  order  for 
twenty-two  $1,000.00  SooLine  4  per  oent  first  refunding 
mortgage  gold  bonds,  due  March  1,  1939;  that  defendant 
thereafter  oharged  MeGrath's  account  £19,431.16  for  the 
same;  that  on  or  about  March  1,  1987,  defendant,  through 
its  agent,  Ferguson,  fraudulently  delivered  to  McGrath 
twenty-one  bonds  of  Minneapolis  and  St.  Louis  railroad 
Company,  and  also,  on  or  about  March  15,  1938,  a  twenty- 
second  bond  of  Minneapolis  and  St.  Louis  Railroad  Company, 
representing  to  MoGrath  that  said  bonds  so  delivered  were 
genuine  Soo  Line  bonds;  that  MoGrath,  relying  upon  the 
representations  mode,  did  not  know  that  said  bonds  were 
not  bonds  of  the  Soo  Line  Railroad,  but  bonds  which  had 
been  in  default  for  some  years,  and  whioh,  at  the  time  of 
delivery,  had  a  value  of  approximately  ^4, 840*00;  that 
defendant  is  indebted  to  plaintiff  for  this  in  the  principal 
sum  of  ■19,431.16,  with  interest  at  5  oer  cent  from  June 

6,  1928. 

5.  That  on  or  about  aSarch  5,  1927,  Ferguson,  as  agent  of 
defendant,  induoed  MoGrath  to  deliver  five  #1,000.00,5  per 
oent  Aluminum  Company  of  America  bonds,  of  which  he  was 
then  possessed,  to  said  Ferguson,  as  agent  of  defendant, 
for  the  purpose  of  delivering  the  same  to  defendant  to  sell 
for  the  aocount  of  McGrath.  That  thereafter  Ferguson,  as 
agent  of  defendant,  represented  that  said  bonds  were  being 
held  by  defendant  for  McGrath1 s  account;  that  defendant  has 
failed  to  aocount  for  the  same;  that  for  this  defendant  is 
indebted  to  plaintiff  in  the  principal  sum  of  $5,000.00, 
with  interest  on  the  same  at  5  per  cent  from  October  11,  1937. 

6.  That  McGrath  purchased  from  defendant  500  shares  of 
preferred  stock  of  Seaboard  Airline,  for  which  defendant 
charged  his  account  $25, 125.14;  that  Ferguson,  as  agent  of 
defendant,  represented  that  said  stock  was  being  held  by 
defendant  for  MoGrath1 s  aodount,  and  as  collateral  security 
for  indebtedness  then  due  from  McGrath  to  defendant;  that 
defendant  has  failed  to  deliver  said  stock  to  McGrath  upon 
demand;  that  for  this  the  defendant  is  indebted  to  plaintiff 
in  the  principal  sum  of  35,135*14,  with  interest  at  5  per 
cent  from  July  36,  1927. 

7.  That  on  or  about  December  30,  1937,  Ferguson,  as  agent 
of  defendant,  induced  MoGrath  to  give  defendant  an  order  for 
50  shares  of  common  stock  of  Metal  Door  &  Trim  Company;  that 
defendant  thereafter  oharged  the  acoount  of  MoGrath  the  sum 
of  13,500.00  for  the  same;  that  said  Ferguson  falsely  and 
fraudulently  represented  to  McGrath  that  said  stock  was  being- 
held  Hong1  by  defendant  for  MoGrath* s  account;  th^t  defendant 
has  refused  to  account  for  said  stock;  that  for  this  the 
defendant  is  indebted  to  plaintiff  in  the  principal  sum  of 
#3,500.00,  with  interest  at  5  per  cent  from  December  30,  1937* 

8.  That  MoGrath  ourohased  from  defendant  300  shares  of  common 
stock  of  American  Ice  Comoany,  for  which  defendant  oharged  his 
aocount  $8,506.33;  that  Ferguson,  as  agent  of  defendant 
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represented  said  stock  to  be  held  by  defendant  for 
MoGrath' s  account  as  collateral  security;  that  upon 
demand  for  the  same  defendant  refused  to  deliver  said 
stock  to  MoGrath;  that  for  this  the  defendant  la  indebted 
to  plaintiff  in  the  principal  sum  of  ^7, 395, 23,  with 
Interest  at  5  per  cent  from  January  30,  1928," 

No  point  is  raised  in  this  court  as  to  the  pie  dings* 
The  defendant  contends  that  the  evidence  is  insufficient 
to  support  a  finding  of  liability  against  defendant  for  the  loss 
alleged  to  have  been  sustained  by  John  Pi  aoGrath  in  his  lifetime. 
The  facta  disclose  that  John  P,  MoGrath,  deceased,  was  a 
merchant  tailor  by  trade;  that  in  1933,  he  began  a  series  of  trans- 
actions with  the  defendant,  Robt,  Stevenson  |  Co,,  Ino,,  involving 
the  purchase  and  sale  of  securities  through  said  defendant  for  his 
own  private  investment.  All  of  his  dealings  with  the  defendant  were 
carried  on  through  Norman  Ferguson,  who  was  employed  by  the  defendant 
at  the  time  as  a  salesman,  and  who  had  originally  eolicited  MoGrath' s 

business* 

The  defendant's  business  was  principally  that  of  under- 
writing and  participating  in  the  distribution  and  sale  of  new  issues 
of  securities,  as  distinguished  from  the  ordinary  brokerage  house 
which  deals  largely  in  listed  securities. 

It  appears  that  the  defendant  is  not  a  member  of  any  stook 
exchange,  but  it  would  as  an  accommodation  for  its  regular  investor 
customers,  execute  orders  for  the  purchase  and  sale  for  their  account 
of  securities  other  than  those  which  defendant  had  underwritten  or 
in  the  original  sale  of  which  it  was  participating*  These  orders, 
however,  were  executed  through  some  regular  brokerage  house  engaged 
in  the  handling  of  listed  securities, 

Ferguson,  whose  actions  are  the  subject  of  this  controversy, 
was  one  of  a  dozen  salesmen  employed  by  defendant  to  solicit  customers 
and  secure  orders  for  the  securities  wwned  by  the  defendant,  While 
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acting  as  a  salesman  for  the  defendant,  Ferguson  first  met  McGr*th, 
and  some  time  in  1923  induced  him  to  beoome  one  of  defendant's 
customers*  From  1923,  until  the  olose  of  MoGrath's  account  with 
defendant  in  1928,  many  transactions  took  place  and  appear  in  that 
account*  There  is  evidence  that  Rodney  Bliss,  a  witness  for  the 
defendant  and  its  sales  manager,  gave  as  his  opinion  that  the  volume 
of  business  transacted  with  MoOrath  ran  in  excess  of  $200,000* 

the  defendant  seeks  to  establish  from  the  facts  in  the 
record  that  the  defendant's  agent,  who  acted  for  the  defendant  as 
what  is  called  a  "customer's  man",  at  one  time  was  engaged  in  a 
joint  enterprise  with  John  P.  McGrath,  since  deceased,  and  points 
to  the  fact  that  Mr*  McGrath  in  his  lifetime  advised  George  A* 
Heimer,  defendant's  oashier  in  charge  of  the  Accounting  Department, 
he  no  longer  wanted  securities  delivered  by  defendant's  messenger 
boys,  but  wanted  to  have  all  future  deliveries  made  through  Ferguson, 
as  Ferguson  was  handling  his  financial  affairs.   There  is  in  the 
reoord,  however,  the  evidence  of  Rodney  M*  Bliss,  who  was  formerly 
connected  with  the  defendant  as  sales  manager,  and  in  the  course  of 
his  testimony  he  called  attention  to  the  fact  that  it  was  the  usual 
practice  to~deliver  securities  by  defendant's  messenger  boys,  who 
were  bonded,  or  by  registered  mail,  or  to  give  securities  to  the 
salesman  to  deliver  in  person* 

The  witness  Heimer,  testified  on  cross-examination  that 
he  asked  Mr.  Stevenson,  who  was  president  of  the  defendant  company, 
whether  or  not  it  was  o*k*  for  Ferguson  to  make  deliveries  and  that 
3tevenson  said  that  it  was;  that  in  making  these  deliveries,  Ferguson 
was  doing  what  otherwise  a  messenger  would  h?ve  done  and  that  he 
was  doing  it  with  full  knowledge  and  consent  of  iir.  Stevenson  and 
himself* 
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The  defendant  contends  that  It  is  not  liable  to  the 
plaintiff  for  the  tortious  acts  of  Ferguson  while  acting  for  both 
parties  with  their  consent*  in  the  absence  of  some  showing  that 
defendant  participated  in  such  acts  as  against  the  plaintiff,  and 
this  theory  is  based  largely  upon  the  faot  that  McGrath  in  his  life- 
time advised  the  defendant  he  no  longer  wanted  securities  delivered 
by  defendant's  messenger  boys,  but  wanted  to  have  all  future 
deliveries  of  his  securities  made  through  Ferguson,  and  upon  such 
advise  Ferguson  became  the  agent  of  MoGrath* 

It  is  well  in  this  connection  to  consider  the  position 
Ferguson  oocupied  when  employed  by  the  defendant  as  a  solicitor 
for  the  purpose  of  selling  securities  which  the  defendant  was  under- 
writing, or  in  the  issuance  of  which  the  defendant  was  participating, 
and  the  defendant's  statements  in  support  of  the  position  that 
Ferguson  was  acting  as  the  agent  of  McGrath  in  his  transactions. 

It  appears  from  the  testimony  of  Mr,  Stevenson,  president 
of  the  defendant  oompany,  that  so  far  as  he  knew,  no  one  else  but 
Ferguson  carried  on  McGrath's  stock  transactions,  but  his  evidenoe 
is  to  the  effect  that  this  did  not  mean  Ferguson  handled  everything 
having  to  do  with  McGrath's  account* 

It  is  quite  apparent  from  this  testimony  of  Stevenson's 
that  Ferguson  MM  in  the  employ  and  acting  as  the  agent  of  the 
defendant  and  that  he  Stevenson  had  talked  to  McGrath  over  the 
telephone  about  his  account  being  too  speculative  and  the  margin 
insufficient;  that  he  must  get  it  in  proper  shape  and  put  up  collat- 
eral or  pay  what  he  owed;  that  when  Stevenson  talked  with  Ferguson, 
the  agent  of  the  defendant,  he  was  advised  to  get  McGrath's  account 
in  proper  shape,  or  McGrath  would  have  to  pay  up  what  he  owed;  that 
Stevenson  considered  Ferguson  the  agent  of  the  defendant  in  the 
matter  of  having  the  oondition  of  McGrath's  account  improved* 
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In  order  to  establish  the  details  of  the  account  between 
the  plaintiff  and  the  defendant,  Ferguson  was  called  as  a  witness  on 
behalf  of  the  defendant,  and  in  calling  him  as  a  witness,  the 
defendant  vouched  for  his  credibility,  and  the  defendant  suggests 
that  it  does  not  wish  to  be  understood  as  relying  principally  for 
its  defense  upon  the  details  of  Ferguson1 s  testimony  regarding 
the  fictitious  statements  and  their  use  to  keep  from  Miss  MaoKenzie, 
who  was  secretary  to  McGrath,  and  otherg,the  knowledge  that  he  was 
engaged  with  McGrath  in  speculation  away  from  the  defendant  company. 
It  is  also  suggested  by  the  defendant  that  even  if  Ferguson1 s  story 
in  all  its  particular  details  cannot  be  given  credence,  this  would 
not  mean  he  was  not  engaged  in  some  sort  of  enterprise  with  McGrath 
incidental  and  foreign  to  his  duties  as  defendant's  sales  agent. 

During  the  course  of  the  several  transactions  Involved 
in  this  litigation,  Ferguson  remained  as  an  agent  in  the  employ  of 
the  defendant,  and  he  remained  with  the  defendant  until  he  disappeared, 
The  defendant  knew  that  MoGrath's  securities  were  received  by 
Ferguson  to  be  delivered  to  McGrath,  and  as  is  admitted,  the  defendant 
delivered  certain  securities  to  McGrath  through  Ferguson,  indicating 
he  was  empowered  to  act  for  the  defendant  in  such  deliveries. 

It  would  be  rather  far  fetched  for  this  court  to  hold, 
by  reason  of  the  mere  fact  that  McGrath  authorized  the  defendant  to 
deliver  securities  and  defendant  permitted  one  of  its  agents  to 
deliver  them  to  McGrath,  that  Ferguson  acted  as  the  agent  of  MoGrath. 

It  seems  shortly  after  Ferguson  disappeared  McGrath, 
accompanied  by  his  secretary,  Miss  MacKenzie,  oalled  at  the  defend- 
ant's place  of  business  to  inquire  as  to  the  whereabouts  of  Ferguson, 
and  revealed  that  his  account  was  not  as  he  claimed  it  should  be. 
MoGrath  then  made  demand  upon  the  defendant  for  certain  speoifio 
items  on  which  he  charged  a  fraud  had  been  committed,  and  thereafter 
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tendered  securities  to  the  defendant,  r-long  with  a  demand  for  a 
rescission  of  the  contracts  involving  the  securities,  and  as  a 
result  this  present  litigation  was  instituted. 

The  evidence  indicates  th?t  Ferguson  as  the  agent  of  the 
defendant  had  free  access  to  the  books,  as  well  as  use  of  the 
stenographers  for  dictation  relative  to  the  defendant's  business 
with  MoGrath.  Considerable  criticism  is  made  by  the  defendant  regard- 
ing the  acceptance  of  statements  of  account  which  the  defendant  terms 
as  fictitious.  It  is  a  fact  that  Stevenson,  the  president  of  the 
defendant  company  was  aware  that  suoh  statements  of  account  were 
at  least  not  correct  or  complete,  for  it  appears  that  the  statements 
were  not  regular  monthly  statements  received  by  MoGrath,  but  merely 
memorandums  of  transactions  of  his  aocount  sent  to  him  prior  to  the 
defendant's  institution  of  the  practice  of  sending  out  monthly 
statements*  By  defendant's  own  admission,  the  duty  of  Ferguson  as 
the  agent  of  defendant  was  to  secure  orders  for  the  purchase  of 
securities  owned  by  the  defendant.  The  defendant  as  an  accommodation 
for  Its  regular  investor  customers  executed  orders  with  other  brokers 
for  the  purchase  and  sale  for  their  account  of  securities  other  than 
those  which  the  defendant  had  underwritten  or  in  the  sale  of  which 
it  was  participating*  In  this  connection  the  defendant  would  accept 
payment  for  securities  purohas«4,  and  in  the  purchase  of  suoh  secur- 
ities Ferguson  would  execute  orders  as  the  agent  of  defendant  for 
the  purchase  of  securities  for  MoGrath,  which  purchases  amounted  to 
and  were  in  exoess  of  ^300,000  a  year.  It  seems  hardly  plausible, 
nor  is  the  statement  of  Ferguson  credible,  that  the  Questioned 
transactions  were  for  the  joint  account  of  the  witness  and  John  P. 

MoGrath* 

The  story  of  Ferguson  is  to  the  effect  that  he  and  MoGrath 

were  engaged  in  a  joint  trading  enterprise  with  which  defendant 
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was  not  concerned  and  is  based  upon  an  alleged  conversation  he  had 
with  MoGrath  at  about  the  time  MoGrath  commenced  dealing  with  the 
defendant,  in  the  latter  part  of  1933,  Ferguson  testified  thrt  in 
his  conversation  he  told  MoGrath  there  W39  an  opportunity  for  him 
to  make  money  in  listed  and  in  speculative  securities  and  in  wh*t 
were  called  new  issues.  He  further  testified  he  told  McGrath  that 
the  defendant  was  not  a  member  of  any  Exchange  and  did  not  care  for 
listed  business  and  that  it  was  not  advisable  to  deal  exclusively 
with  the  defendant,  and  that  he,  Ferguson,  was  in  I  position  to 
make  considerable  money  by  trading  away  from  the  defendant  but  th?t 
he  lacked  finances* 

Ferguson  also  testified  that  McGrath  later  told  him  to  go 
ahead  and  see  what  he  could  do  in  making  some  extra  money  for  them 
aside  from  his  ordinary  investment  business  and  that  when  he, 
Ferguson,  had  something  he  should  oome  back  to  see  McGrath  and  he 
would  put  up  the  finanoes;  th--?t  McGrath  further  told  him  that  all 
of  these  transactions  were  to  be  on  a  fifty-fifty  basis,  McGrath 
to  put  up  the  securities  to  trade  with  and  Ferguson  to  do  the  trading, 
they  to  divide  the  profits  equally  and  assume  the  losses  equally* 

Ferguson  further  testified  tb  t  he  told  McGr»th  he  did 
not  have  the  finances  to  assume  the  losses  but  ths>t  he  did  not  expect 
there  would  be  any,  McGrath  steted  further  that  he  did  not  care  to 
have  his  speculative  trading  become  known  and  that  if  he  and  Ferguson 
were  to  trade  it  was  acceptable  th-t  it  be  done  in  McGrath' s  name. 
Ferguson  told  MoGrath  that  he  had  a  small  account  with  Oolvin  &   <3o« 
and  asked  him  if  it  was  acceptable  to  him  to  trade  in  Ferguson's  name, 
and  McGrath  stated  it  was. 

It  seems  so  unreasonable  that  MoGrath  would  put  up  his 
securities  for  the  purpose  of  these  alleged  trades,  and  thereby 
suffer  the  loss,  if  any,  and  in  the  event  of  a  profit,  divide  on  a 
fifty-fifty  basis.  It  also  seems  improbable  from  the  faot  that 
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MoGrath  dealt  In  listed  securities  with  the  defendant  from  1923  to 
1928,  and  in  so  doing  vas  not  obliged  to  share  his  profits  in  suoh 
purohases,  nor  make  arrangement  with  one  of  defendant's  employees 
to  trade  elsewhere,  and  bear  all  losses  and  share  his  profits* 

This  story  is  so  absurd  and  improbable  th  t  this  court, 
upon  the  faoe  of  the  evidence,  believes  the  finding  of  the  court  was 
right  when  in  effect  he  concluded  there  «M  no  suoh  arrangement  and 
no  joint  enterprise  between  MoGrath  and  this  witness  Fep&uson* 

The  items  here  in  dispute  and  to  which  the  defendant 
points  as  not  being  sustained  by  the  proof,  are  based  upon  facts 
appearing  in  the  record,  and  there  is  some  discussion  as  to  the  proof 
being  insufficient  to  justify  the  court's  finding* 

It  appears  that  in  the  year  1936,  Ferguson,  then  employed 
by  the  defendant,  called  at  MoGrath' s  office  and  stated  he  had 
purchased  300  shares  of  Louisiana  Oil  Refining  Corporation  Preferred 
stock  for  MoGrath.  MoOrath  asked  hia  the  price  and  he  said  it  was 
around  $100  a  share,  and  MoGrath  replied,  "All  right* H 

Subsequently,  MoGrath  received,  through  the  mail,  a 
confirmation  from  the  defendant  of  this  purch-se.  A  charge  of 
$30,030,  was  made  on  the  books  of  the  defendant  corporation  on  M~roh 
4,  1936,  against  McGrath,  as  evidenced  by  the  defendant's  ledger 
sheet  No*  24,  and  defendant's  statement  of  account  dated  May  22,  1926. 
Subsequently  the  defendant  delivered  to  MoGrath,  through  Ferguson, 
shares  of  the  Common  stook  of  the  Louisiana  Oil  Refining  Corporation 
without  nominal  or  par  value,  instead  of  the  300  shares  of  Preferred 
stook  which  had  been  purchased.  Ferguson  -daits  he  delivered  Common 
stook  in  lieu  of  the  Preferred  stock.  When  these  oertifio^tes  were 
delivered  Miss  MacKenzie  glanced  at  them  but  did  not  detect  the  fraud, 
and  plaoed  them  in  the  safe  where  they  remained  until  after  the 
fraud  was  discovered  at  the  time  of  Ferguson's  disappearance  in  M*rch, 
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1938.  Ferguson  admits  these  Preferred  stock  certificates  were 
delivered  to  him  by  his  principal  for  delivery  to  MoGrath.  As  a 
result  of  this  transaction  plaintiff  holds,  in  lieu  of  certificates 
of  Preferred  stook  for  which  McGrath  paid  $30,030,  certificates  of 
Common  stook  having  a  stipulated  value,  on  March  3,  1936,  of 
not  more  than  11,400. 

The  decree  further  found  that  MoGrath  purchase  300  shares 
of  American  Bosshardt  Furnace  Corporation  stock,  which  was  purchased 
upon  the  recommendation  of  Ferguson,  who  told  iioGr^th  that  Golvin  &. 
Co*  a  brokerage  house,  was  backing  this  concern  and  that  the  stock 
was  selling  at  #60  a  share,  and  Ferguson  further  3t?ted  that  his 
principal,  the  defendant,  was  participating  in  it  and  that  he  thought 
the  defendant  oould  get  some  of  this  stock  for  him  at  $50  a  share. 
McGrath  told  him  it  would  be  all  right,  if  he  would  watch  it.  There- 
sfter,  MoGrath  received,  through  the  mail,  a  confirmation  d»ted 
June  27,  1926,  of  the  purchase  of  300  shares  of  this  stock  at  110,300. 
This  confirmation,  according  to  the  testimony  of  Dorothy  Veeder,  an 
employee  of  Stevenson,  Perry,  3taoy  &   Co.,  was  dictated  in  the  office 
of  Stevenson,  Perry,  Stacy  &   Co.  to  her  by  Ferguson  in  the  ordinary 
course  of  business.  Miss  Veeder  further  testified  she  inquired  of 
Mr.  Bliss,  who  was  then  the  Sales  Manager  of  Robt.  Stevenson  &   Oo., 
Inc.,  and  under  whoa  Ferguson  worked,  whether  it  was  necessary  for 
Mr.  Ferguson  to  call  Mr.  McGrath  and  confirm  his  sales.  She  testified 
Mr.  Bliss  replied  that  MoGrath  had  numerous  transitions  there  and 
that  it  was  not  necessary  for  Ferguson  to  call  him,  and  that  she 
did  not  call  McGrath  for  confirmation. 

Ferguson  testified  that  the  confirmation,  which  was  testified 
to  by  Miss  Veeder,  was  made  up  by  himself,  personally. 

Thereafter,  according  to  the  testimony  of  Miss  MaoKenzie, 
the  secretary  for  McGrath,  he,  McGr-th,  reoeived  what  is  known  as 
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a  non-negotiable  interim  receipt  for  300  shares  of  American  Bosshardt 
Furnace  Corporation*  This  purchase  is  also  shown  on  defendant's 
statement  dated  October  19,  1326,  it  appearing  as  a  deMt  in  the  sum 
of  &10,200.  This  statement  indicates  th-<t  this  debit,  together 
with  the  debit  for  the  purchase  of  300  shares  of  another  security, 
was  balanced  by  the  sale  of  certain  securities  owned  by  McGrath  and 
held  HlongH  in  the  collateral  account  of  the  defendant,  and 
thereafter  disappeared  from  the  account* 

It  was  stipulated  that  this  stock  never  had  i  value  of  #51 
per  share  but  that  at  the  time  of  the  purchase  of  the  security 
the  stock  was  selling  for  #30  and  #31  per  share.  The  certificate 
was  tendered  to  defendant  and  demand  made  for  the  return  of  the  money 
paid  for  this  seourity,  which  was  refused. 

As  to  another  item,  namely  Havana  Electric  Railway  Company 
Bonds,  it  appears  that  on  August  10,  1926,  MissMacKenzie  was  present 
at  a  conversation  in  McGrath1 s  offioe  between  McGrath,  Ferguson  and 
herself,  in  which  Ferguson  stated  he  had  laid  aside  ten  bonds  of 
the  Havana  Sleo|rio  Railway  Company  for  McGrath.  McGrath  said  he 
did  not  know  anything  about  this  company  but  th  t  if  Ferguson 
recommended  these  bonds  he  would  take  them.  Subsequently  a  confirma- 
tion of  this  purchase  and  sale  was  received  trough  the  mail  from 
Stevenson,  Perry,  Stacy  &  Co»  on  the  printed  form  of  the  defendant, 
reciting  that  they  confirm  for  delivery  through  Mr.  Ferguson  1,000 
par  value  bonds  at  the  prioe  of  #93  for  a  total  of  #9,303.06.  This 
purchase  was  also  shown  on  the  defendant's  ledger  sheet,  and  a  charge 
of  $9,303.06  shows  on  defendant's  statement  dated  October  1,  1926, 
Miss  MaoKenzie  testified  th~t  instead  of  delivering  bonds  of  the 
Havana  Slectrio  Railway  Company,  the  defendant,  through  its  agent 
Ferguson,  delivered  in  September,  1936,  instruments  which  were 
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subscription  warrants  for  Common  stock  <md  whioh  it  is  stipulated, 
were  worthless*  Ferguson  admits  that  he  delivered  the  worthless 
subscription  warrants  in  lieu  of  bonds* 

The  defendant  admits  that  the  purchase  of  and  oharge  for 
the  security  went  through  its  books  in  John  P.  MoGrath *s  account. 
It  oontends,  however,  in  this  instance,  th?.t  the  bonds  were  delivered, 
but  to  whom  does  not  appear  upon  their  ledger  sheet,  but  the  defend- 
ant produced  a  reoeipt  for  these  bonds  purporting  to  have  been 
signed  by  John  P.  MoQrath,  by  Anna  V,  MaoKensie,  which  Miss  Mackenzie 
testified  is  a  forgery,  Ferguson  admits  that  he  signed  this  reoeipt 
and  did  so  without  Miss  iiacKenzie's  authority.  The  result  of  this 
transaction  was  th  t  MoGrath  was  charged  the  sum  of  19,303,06  ind 
received  therefor  worthless  interim  certificates* 

A  further  item  upon  which  there  is  a  controversy  is  the 
purchase  of  3oo  Line  4$   First  and  Refunding  Gold  Mortgage  ^orals.  In 
the  early  part  of  1937,  she  w^s  present  at  a  conversation  between 
MoGrath  and  Ferguson  with  reference  to  the  purchase  of  these  bonds. 
Ferguson  said  that  he  ma   going  to  buy  some  of  these  3oo  Line  bonds 
for  MoGrath,  that  they  would  be  a  good  investment,  and  th  t  the 
Canadian  Pacific  was  back  of  it  and  there  would  be  a  nicsi  premium  in 
it,  and  that  he  had  laid  aside  31  bonds  of  a  thousand  dollars  eaoh. 
McGrath  said  he  thought  that  was  a  good  many,  but  Ferguson  said  it 
was  such  an  excellent  buy  and  recommended  th^t  he  buy  them  all* 
McGrath  consented*  Thereafter,  through  the  mall,  in  an  envelope  bear- 
ing the  name  of  and  on  the  printed  form  of  the  defendant,  a  confirma- 
tion dated  February  15,  1937,  confirming  the  ssle  by  the  defendant 
to  MoGrath  of  Soo  Line  1st  &  Ref.  4/a  Gold  bonds,  "through  Mr,  Ferguson" 
was  received*  The  oharge  recited  in  the  confirmation  was  !?19,431.16. 
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"Soo  Line"  bonds  ia  the  generally  accepted  name  of  bonds 
of  the  Minneapolis,  3t.  Paul  and  Sault  Ste.  Marie  Railroad  Company. 
At  the  time  of  the  purchase  they  had  ■  value  of  approximately 
$888?  per  thousand  dollar  bond,  which  was  approximately  the  charge 
recited  in  the  confirmation.   Instead  of  delivering  bonds  of  the 
Minneapolis,  St.  Paul  and  Sault  Ste«  Marie  Railroad  Company,  other- 
wise known  as  "Soo  Line"  bonds,  defendant  through  its  agent, 
Ferguson,  delivered  bonds  of  the  Minneapolis  and  St.  Louis  Railroad 
Company.  According  to  Miss  MacKenzie^  testimony,  at  the  time  the 
bonds  were  delivered,  McGrath,  Ferguson  and  herself  were  present. 
Ferguson  handed  the  spurious  Soo  Line  bonds  to  McUrsth  and  said, 
"Here  are  your  Soo  Line  bonds,"  The  witness.  Miss  MaoKenzie, 
oounted  them  and  found  there  were  31  ?nd  th~t  the  next  coupon,  which 
was  due  in  September,  was  attached.   In  March,  1928,  the  witness 
testified  she  reoeived  the  twenty-aecond  bond,  and  at  th- 1  time 
Ferguson  said,  "Here  is  your  other  Soo  Line  bond."   The  Minneapolis 
and  3t.  Louis  Railroad  Company  bonds  were  in  default  at  the  time  they 
Tpere  delivered  and  no  interest  had  been  paid  on  them  for  seven  years. 

Miss  MaoKenzie  testified  that  at  the  time  of  the  delivery 
she  did  not  know  that  bonds  of  the  Minneapolis  and  St.  Louis  Railroad 
Company  were  not  Soo  Line  bonds;  that  she  did  not  know  tht  bonds  of 
the  Minneapolis  and  St,  Louis  Railroad  Company  were  in  default  with 
reference  to  the  payment  of  interest,  and  th- t  bonds  of  the  Minneapolis 
and  St.  Louis  Railroad  Company  were  worth  only  a  small  fraction  of 
what  Soo  Line  bonds  were  worth. 

3ubsecuent  to  the  receipt  of  the  spurious  bonds  plaintiff 
received  a  statement  in  an  envelope  of  defendant,  and  on  its  printed 
form.   This  statement  shows  that  McGrath's  account  was  charged 
$19,421.16,  for  the  purchase  of  the  alleged  Soo  Line  bonds  which 
debit  was  balanced  by  a  sale  of  securities  then  held  "long"  in 
McGrath's  "long-  account,  consisting  of  Federal  Land  Bank  bonds  in 
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the  sum  of  115,826.35,  Cities  Servioe  bonds  in  the  sum  of  ?3,140, 
and  a  dividend  on  300  shares  of  LouisianaOil  Preferred  in  the  sum 
of  $487«50,  leaving  a  oredit  balance  of  132.74, 

The  ledger  sheet  shows  that  Federal  Land  Bank  bonds  were 
delivered  "15,000  Federal  Land  Bank,  Houston,  4*\1»t   7/1/56,  (Signed) 
J.  P.  McGrath,  Anna  V.  MaoKenzie,"  which  Miss  Mackenzie  testified 
was  forged* 

A  further  item  relates  to  the  Aluminum  Co.  bonds.  Miss 
MaoKenzie  was  also  present  at  a  oonversation  whioh  took  place  in 
the  year  1937  between  McGrath  and  Ferguson,  in  which  was  discussed 
the  matter  of  selling  certain  of  McGrath1 s  securities  and  reducing 
his  debit  balanoe  with  the  defendant.  McGrath  gave  Ferguson 
5-|l,000  Aluminum  bonds  to  take  over  to  defendant,  sell,  and  apply 
the  proceeds  as  a  credit  to  McGrath* ■  debit  balance.  Subseouent 
to  the  delivery  of  these  bonds  to  the  defendant,  MoGrath  received 
through  the  mail  statements  of  account  dated  Msroh  15,  1937,  and 
several  statements  thereafter.  Saoh  of  these  statements  is  on 
defendant's  regular  form  and  shows  the  Aluminum  bonds  being  carried 
along  in  the  collateral  account. 

Subsequently  McGrath  called  Ferguson's  attention  to  the 
fact  that  they  had  not  sold  the  Aluminum  bonds,  and  Ferguson  said 
they  were  going  "to  hang  on  to  them  a  little  longer".  McGrath  said, 
MA11  right".  A  short  time  before  Ferguson  disappeared,  McGrath  said, 
"If  you  are  not  going  to  sell  those  Aluminum  bonds,  you  better  bring 
them  back."  Mr«  Ferguson  said,  "All  right;  I  think  we  can  sell  them 
any  day  on  a  good  appreciation,  but  we  will  do  as  you  say."  The 
bonds  were  never  returned  to  McGrath. 

Another  item  appearing  in  the  decree  is  th-.t  of  500  shares 
of  Seaboard  Air  Line  Preferred  stook.  The  secretary  of  the  late 
Mr.  McGrath  testified  th  t  he  never  received  the  stock  in  his  lifetime. 
It  appears  however  that  on  Oeoember  31,  1925,  lloGrath  puroh-sed  200 
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shares  of  the  Preferred  Stock  of  seaboard  Air  Line,  as  shown  by 
defendant's  ledger  sheet,  and  defendants  statement  dated  January  1, 
1926,  showing  a  debit  against  MoGrath' s  aooount  of  $10,070,08* 

On  March  9,  1936  additional  shares  of  Preferred  Stock  of 
this  company  were  purchased  from  defendant  for  &L0, 053,84*  This 
also  appears  upon  defendant's  ledger  sheet  and  also  on  the  statement 
dated  May  22,  1926,  showing  a  debit  charge  against  MoGrath' s  aooount 
of  $10,053*84*  On  March  1,  1937,  McGrath  received  100  shares  of 
this  security  by  transfer  from  the  account  of  J*  P*  McGrath,  as 
shown  by  the  ledger  sheet  for  whioh  McGrath1 ■  account  was  charged 
#5,001*23*  According  to  the  evidence  this  stock  was  never  received 
by  MoGrath.  It  does  appear  that  500  shares  of  the  Seaboard  Air  Line 
Preferred  stock  was  delivered  out  of  the  defendant's  office  under 
date  of  July  26,  1927,  but  to  whom  delivered  does  not  appear  in 
the  record* 

Ferguson,  the  witness  offered  by  the  defendant,  admits, 
however,  th  t  300  shares  of  this  stock,  which  are  in  dispute,  were 
withdrawn  from  the  defendant  by  him.  He  testified,  however,  th^t 
he  delivered  them  secretly  to  MoGrath  and  that  MoGrath  later  turned 
them  over  to  him  to  deposit  in  their  so-called  joint  aooount.  It 
also  appears  that  after  Ferguson  disappeared  MoGrath  requested  the 
return  of  this  stook  from  the  defendant  and  was  informed  that  they 
did  not  have  it;  th-  t  it  had  been  sold  a  long  time  ago*  The  decree 
found  th  t  plaintiff  was  entitled  to  the  return  of  the  price  paid 
for  this  stook,  which  was  $35,124*14*  In  plaintiff's  brief  she 
erred  in  stating  the  court's  finding  to  be  110,053  plus  interest* 
The  deoree  entered  by  the  court  fixed  the  total  amount  due  from  the 
defendant  for  this  item  at  #25,134*14* 

A  further  finding  by  the  court  was  with  regard  to  the 
Metal  Door  and  Trim  Company  transaction.  It  appears  from  the  evidenoe 
that  on  March  19,  1936,  MoGrath  purchased  300  shares  of  Preferred 
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and  150  shares  of  Common  stook  of  this  company  for  $16,840.84.  This 
stook  was  delivered  on  August  18,  1936,  and  the  ledger  shows  that  on 
Ootober  15,  1936,  these  300  shares  of  Preferred  and  150  shares  of 
Common  stook  were  reoeived  by  defendant  and  subsequently,  on  April  36, 
1928,  sold  for  $16, 796,84  and  McGrath  credited  therefor.  As  to 
these  items  there  is  no  complaint  by  the  plaintiff.  However,  on 
January  1,  1928,  the  statement  of  this  date  shows  a  purchase  of  50 
shares  of  Metal  Door  and  Trim  Company  stook  for  $2,500  and  a  debit 
against  McGrath' s  account  for  this  amount.  The  evidence  indicates 
that  Ferguson  advised  McGrath  to  make  this  purchase,  but  th-t  McGrath 
never  received  the  50  shares.  This  stock  is  shown  "long"  on  state- 
ment dated  January  1,  1938,  and  on  statement  of  Maroh  1,  1928.  Demand 
was  made  for  the  return  of  this  stock  after  Ferguson's  disappearance 
but  McGrath  was  informed  thr-t  defendant  did  not  have  and  never  had 
had  this  stock.  As  a  result  of  this  transaction,  McGrath  wag 
defrauded  of  the  purchase  price  of  the  stook,  which  was  #3,500. 

As  to  the  item  of  American  Ice  Oomoany,  it  appears  from  the 
finding  of  the  decree  th^t  McGrath  purohased  300  shares  of  the  common 
stock  on  April  7,  1937,  for  $26,006.33,  which  appears  as  a  debit 
against  McGrath  on  defendant's  statement  of  May  1,  1937,  and  the 
purchase  of  this  stock  shows  on  defendant1 s  ledger  sheet.  The  plaintiff 
admits  that  there  is  no  question  of  the  purchase  of  300  shares  of  this 
security,  after  which  the  stock  was  split  four  for  one  and  the  800 
shares  resulting  from  this  split  were  shown  on  all  ledger  sheets  and 
statements  received  by  McGrath  from  the  defendant  up  to  and  including 
December  1,  1937.  The  ledger  sheet  shows  delivery  of  300  shares  of 
American  Ice  Company  an  December  37,  1937,  for  $9,000.  The  account 
is  credited  with  $9,000,  and  the  300  shares  were  released. 

No  complaint  is  ma.de  by  the  plaintiff  as  to  600  shares  of 
the  800  split  shares.  However,  the  ledger  sheet  shows  delivery  of 
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the  remaining  300  shares  of  this  stock  on  January  30,  1938.  The 
defendant  offered  a  receipt  for  these  300  shares,  signed  "John  P* 
McGrath."  Fro*  the  evidenoe,  this  receipt  is  a.  forgery,  and  the 
further  faot  is  McGrath  never  received  this  stock* 

Ferguson  by  his  evidence  admits  he  signed  McGrath1 s  name 
to  the  reoeipt  for  300  shares  which  were  withdrawn  from  the  defendant. 
From  his  evidence  he  claims  he  had  McGrath1 s  authority  to  withdraw 
the  stock,  and  that  the  stock  was  deposited  by  him  in  the  so-called 
joint  aocount  with  McGrath11  s  knowledge  and  oonsent.  The  amount  found 
due  on  this  item  was  #7, 395.32,  plus  interest,* 

The  court  further  found  as  ■  result  of  the  accounting  that 

the  total  amount  due  from  the  defendant  to  the  plaintiff  is 

$149,387.05,  including  interest,  as  follows: 

3/15/37  To  Minneapolis,  3t.  Paul  and  Saulte  Ste. 

Marie  Railroad  Bonds  isl9,  431.16 

To  interest  on  ?ame  at  5$ 

6/6/38  to  7/11/35  6,892.86 

3/9/36  To  Havana  Electrio  Railway  Bonds  9,303.06 

To  interest  on  same  at  WJk 
from  6/6/28  to  7/11/35  3,265.78 

13/30/27  To  Metal  Door  and  Trim  Company  stock     3,500.00 
To  interest  on  same  at  5-& 
""  from  13/30/37  to  7/U/35  944.79 

3/4/36    To  Louisiana  Oil  Refining  Corp.  stock    30,030.00 
To  interest  on  same  at  5% 
from  6/6/28  to  7/11/35  10,647.43 

6/37/36   To  300  shares  American  Bosshardt 

Furnace  Corporation  10,300.00 

To  interest  on  same  at  5^>, 

from  6/37/37  to  7/11/35  4,099.83 

10/11/37  To  5  bonds,  Aluminum  Co.  of  America      5,000.00 
To  interest  on  same  st  ti 
from  10/11/37  to  7/11/35  1,937.50 

4/7/37    To  300  shares  American  Ice  Go* 

less  amounts  reoeived  from  same         7,395.33 

To  interest  on  same  •  t5> 

from  1/30/38  to  7/11/35  3,736.60 
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13/31/35  To  300  shares  Preferred  stock  of 

Seaboard  A1t  Line  %   10,070*08 

To  interest  on  same  at  5^> 

from  7/26/37  to  7/11/35  4,007.03 

3/9/36    To  200  shares  Preferred  stock  of 

Seaboard  Air  Line  10,053,84 

To  interest  on  Mflfl  at  H| 

from  7/36/27  to  7/11/35  4,000,59 

3/1/37    To  100  shares  Preferred  stock  of 

Seaboard  Air  Line  5,001,32 

To  interest  on  same  at  Mt 

from  7/36/27  to  7/U/35  '       1.990*08 

Total  -       1149,387,05 

From  an  examination  of  the  facts,  there  is  evidence  to 

support  the  v  rious  findings  by  the  court  included  in  the  decree. 

The  defendant  contends,  hdwever,  M  heretofore  stated  in  this  opinion, 

that  the  evidence  is  insufficient  to  support  a  finding  of  liability 

against  the  defendant.  We  are  unable  to  agree  with  this  contention, 

as  we  believe  from  the  facts  and  the  manifest  weight  of  the  evidence 

the  court  was  justified  in  entering  the  decree  finding  as  it  did. 

It  is  apparent  from  the  whole  record  that  the  witness 

Ferguson,  who  was  employed  by  the  defendpnt  and  not  by  McGrsth  in 

his  lifetime,  was  guilty  of  conversion  and  of  having  acted  for  and 

on  behalf  of  the  defendant  in  this  case,  and  the  defendant  as 

principal  is  liable.  One  of  the  oases  cited  by  the  plaintiff  is 

Sdwards  v,  flooley,  130  M.  T»  540,  and  the  defendant  has  adopted 

oertain  language  therein  oontained  as  being  helpful  in  the  decision 

of  this  case,  which  is  as  follows: 

"While  a  principal  is  bound  by  his  agent's  aots  when 
he  justifies  a  party  dealing  with  his  agent  in  believing 
that  he  has  given  to  the  agent  authority  to  do  those  ?cts, 
he  is  responsible  only  for  thst  appearance  of  authority 
whioh  is  caused  by  himself,  and  not  for  th^t  appearance  of 
conformity  to  the  authority  which  is  caused  only  by  the 
agent,  *  *  * 

For  the  appearance  of  authority  he  is  responsible  only 
so  far  as  he  has  caused  that  appearance.  For  the  appear- 
ance of  the  -  ot  the  agent  alone  is  responsible.  The  funda- 
mental proposition  is  that  one  man  oan  be  bound  only  by 
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the  authorized  ao$s  of  another.  He  cannot  he  charged 
because  another  holds  a  commission  from  him  and  falsely 
asserts  that  his  acts  are  within  it," 

tte  quite  agree  with  the  reasoning  of  the  Hew  York  court 
that  the  principal  oannot  be  bound  by  the  acts  of  the  agent  where 
the  agent  creates  the  appearance  of  authority.  However,  in  this 
case  it  is  clear  from  the  reoord  that  Ferguson,  in  carrying  out 
the  acts  indicated  in  this  opinion,  did  so  as  the  agent  of  the 
defendant  without  himself  creating  the  appearance  of  such  authority, 
but  at  the  direction  of  the  defendant. 

We  believe  that  the  oourt  was  fully  justified  in 
entering  the  decree,  and  it  is  our  duty  from  the  conclusion  we  have 
reached  to  affirm  the  decree.  Accordingly  the  deoree  is  affirmed* 

DBOREE  AFFIRMED. 

DSHIS  £•  SULLIVAN,  P,J.  AHD  HALL,  J.  COKCUR, 
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38703  ^^~~1 

NICHOLAS  TATE  for  the  use  of  Regal  Radio 
Manufacturing  Company,  Ino.,  a  corpor  tion, 

(Plaintiff)  Appellant,/     S 


DANIEL  BURKHARTSMEIER  C00PERAG2  COMPANY, 
a  corporation, 


(Defendant)  Appellee. 


; 

'  APPEAL  FRO. 


MUNICIPAL  COURT 
OF  CHICAGO. 


28  7I.A.  627 


MR.  JUSTICE  HEBEL  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  an  appeal  by  the  plaintiff  from  a  judgment  entered 
for  the  defendant  in  a  suit  instituted  in  the  tsunicipal  Court  of 
Ohioago  upon  an  assignment  of  ^ges  brought  in  the  name  of  Nioholas 
Tate,  the  assignor,  for  the  use  of  Regal  Radio  Manufacturing  Company, 
Inc.,  a  corporation,  the  assignee,  against  Daniel  Burkhartsmcier 
Cooperage  Company,  a  corporation,  Tatetg  employer. 

A  trial  was  had  before  the  court,  and  at  the  close  of 
plaintiff's  case  the  defendant  made  a  motion  to  find  the  issues 
for  the  defendant,  which  motion  was  sustained,  and  thereupon  judgment 
was  entered  on  the  finding  against  the  plaintiff. 

From  the  faots  as  we  have  them  before  us,  it  appears  that 
on  the  24tR  day  of  November,  1934,  the  Regal  Radio  Manufacturing 
Company,  the  plaintiff,  was  aotively  engaged  in  business  in  the  Oity 
of  Chicago,  and  that  on  the  34th  day  of  November,  1934,  Nicholas  Tate, 
the  nominal  plaintiff  and  assignor  herein,  and  Leona  Tate,  his  wife, 
exeouted  and  delivered  to  the  plaintiff  their  certain  judgment  note 
and  that  as  security  for  the  payment  of  said  note,  on  the  same  day, 
November  34,  1934,  Nicholas  Tate,  executed  and  delivered  to  the 
plaintiff  an  assignment  of  wages,  and  at  the  time  of  the  delivery  of 
the  assignment  of  wages  by  Nicholas  Tate  there  were  cert- in  blanks 
in  the  printed  form  of  assignment  which  had  not  been  filled  in  at  the 
time  Nicholas  Tate  signed  the  dooument,  but  the  blanks  were 
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subsequently  filled  in  on  a  typewriter  under  the  supervision  and 
direction  of  the  president  of  the  plaintiff  company  on  the  same  day 
that  Nioholas  Tate  delivered  the  assignment  of  wages  to  the  plaintiff, 
but  after  Nicholas  Tate  left  the  plaintiff's  office. 

It  further  appears  th*t  Kioholas  Tate  was  in  the  employ 
of  the  defendant  company  on  the  34th  day  of  November,  1934,  and 
that  he  remained  continuously  in  the  employ  of  the  defendant  up  to 
and  including  the  17th  day  of  June,  1935;  that  on  the  34th  day  of 
April,  1935,  a  notice  of  assignment  was  served  on  the  defendant 
company  relative  to  the  wages  of  Niohoals  Tate,  and  that  from  the 
34th  day  of  April,  1935,  to  the  17th  day  of  June,  1935,  Nicholas  Tate, 
the  assignor,  earned  while  in  the  employ  of  the  defendant  company 
the  sum  of  #110* 

The  important  question  involved  in  this  case  is  whether 
the  alteration  of  the  contract  signed  by  Nicholas  Tate  was  such  as 
would  invalidate  its  terms  snd  preclude  the  plaintiff  from  recovery 
thereon. 

From  the  evidenoe  it  would  appear  that  the  alteration  on 
the  face  of  the  assignment  was  made  on  a  typewriter  by  inserting 
in  the  blank  spaces  of  this  printed  form  of  assignment  the  name  of 
the  defendant,  Daniel  Burkhartsmeier  Oooperage  Company,  and  that  the 
assignment  of  wages,  oommisions,  olaims  and  demands  due  from  this 
company  to  Nicholas  Tate  Mi  to  extend  up  to  and  including  the  last 
day  of  October,  1936, 

There  is  no  evidenoe  in  the  record  which  would  tend  to  show 
that  there  was  any  understanding  between  the  parties  that  this 
alteration  should  be  made,  nor  the  obligation  that  the  assignment 
was  to  run  for  the  period  indicated  in  the  oontract. 
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Upon  this  auestion  the  esse  of  Hayes  v,  Wagner.  230  111. 

256,  has  been  oalled  to  our  attention.  This  was  an  action  in 

assumpsit  for  damages  alleged  to  have  resulted  from  the  failure  of 

the  defendants  to  allow  the  plaintiff  to  perform  ■  contract.  The 

contract  was  altered  by  changing  the  amount  to  be  paid  for  the  work 

to  be  done  from  #53,000  to  £54,600,  changing  the  date  of  the 

completion  of  the  work,  and  making  other  alterations  in  the  contract. 

The  court  in  that  case  s?id: 

"A  material  alteration  of  an  executory  written  contract 
■destroys  it  as  a  basis  of  recovery  by  the  person  making  the 
alteration,  and  the  changes  in  this  contract  invalidated  it 
as  against  the  defendant,  who  did  not  consent  to  such  changes. 
No  recovery  could  be  had  upon  the  contract,  either  in  its 
altered  form  or  in  its  original  condition,  and  it  was  wholly 
void." 

In  the  case  of  Gillett  et  al  v.  Sweat .  1  Gilman,  (6  111.) 
475,  the  court  said; 

"So,  if  on  the  production  of  an  instruiiient  in  Court, 
it  appears  to  have  been  altered,  it  is  incumbent  on  the 
party  offering  it  in  evidence  to  explain  this  appearance, 
1  Greenl.  Ev.  599,  sec.  564*  Every  such  alteration  detracts 
from  the  credit  of  the  instrument,  and  renders  it  suspicious, 
?nd  this  suspicion,  the  party  producing  it  must  remove. " 

The  court  further  said; 

"We  need  not  cite  authorities  to  prove,  that  any 
material  alteration  of  a  note,  by  whioh  any  of  the  parties 
to  it,  would  be  prejudiced,  or  where  its  terms  are  changed, 
so  as  to  alter  the  relative  liabilities  of  the  parties,  will 
destroy  the  legal  effect  of  the  entire  instrument.  And  it 
was  for  the  jury  to  judge,  whether  such  an  alteration  had 
been  made  in  this  respect. or  not." 

See  also  Benjamin  v,  MoOonnell.  4  Gilman  (9  111, )  536. 

Upon  the  burden  of  proof,  it  was  inouabent  upon  the  plaintiff 

to  show  an  authority  or  consent  of  Nicholas  Tate  to  the  interpolations 

if  it  wished  to  recover  on  this  instrument.  This  rule  was  commented 

upon  in  the  case  of  Mexritt  v.  Oewey,  218  111,  599,  It  MM  there  said: 

"?¥hen  the  defendant  had  introduced  evidence  showing  a  material 
alteration  the  burden  of  proof  then  shifted  to  the  plaintiff, 
and  it  was  for  him  then  (where  he  did  not  meet  such  evidenoe 
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by  denial^  to  show  that  suoh  alteration  had  been  made  under 
oiroumstanoes  rendering  it  lawful  or  under  circumstances  whioh, 
would  not  preclude  a  recovery  by  him,14  (Citing  cases) 

See  also  E^femann  v.  Nutter,  155  111*  App.  390, 

It  is  apparent  from  the  record  that  the  evidence  is  silent 
upon  the  authority  of  the  Regal  Radio  Manufacturing  Company,  Inc.  to 
interpolate  the  words  we  regard  as  material  in  this  assignment  of 
wages,  which  form  was  in  blank  at  the  time  it  was  signed  by  Nicholas 
Tate,  the  assignor* 

To  the  contention  upon  the  question  of  alter- tion,  the 
Radio  Company  baa  cited  the  case  of  White  v«  Alward.  35  111*  App.*  195, 

where  the  oourt  said: 

"But  this  is  not  a  case  of  alteration;  the  spaces  were  wholly 
blank  and  the  delivery  of  commercial  paper  in  that  condition 
is  authority  to  the  holder  to  fill  the  blanks,  Tiedeman  on 
Com*  Paper,  Sec*  283;  1  Dan,  Meg,  Ins.,  Seo*  143;  1  P?rs. 
B,  &  N*  33, 

Nor  is  the  execution  of  such  authority  confined  to 
commercial  paper,  Bish,  Con.,  See,  1174;  Jewell  v.  Hock  River 
Co.,  101  111*  57," 

The  question  of  the  authority  to  alter  an  instrument  or  to 
fill  in  the  blanks  is  a  question  of  fact.  The  reoord  is  not  clear 
upon  the  question  of  Tate's  authorizing  the  plaintiff  to  fill  in  the 
blanks  in  the  manner  in  which  it  did,  or  that  he  waived  the  inter- 
polation in  the  contract* 

There  is  nothing  in  the  facts  submitted  in  this  case  to  the 

trial  oourt  which  ?ould  indicate  that  the  authority  to  fill  in  the 

blank  spaces  was  given  by  Tate  to  the  plaintiff*  As  a  matter  of  f^ct, 

the  record  does  not  disclose  any  evidence  from  which  we  would  be 

justified  in  holding  that  the  interpolations  were  authorized  by  T^te, 

the  assignor* 

For  the  reasons  stated,  the  judgment  of  the  trial  court 

is  affirmed* 

JUDGMENT  AFFIRMED* 

DENIS  E,  SULLIVAN,  P.J,  AND  HALL,  J.  CONCUR. 
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CHICAGO  TITLE  &  TRUST  COKPAHY,  ) 

a  corporation*  as  successor  ) 

trustee, 

Appellant,  j     apPSAL  frqh  SUPERIOR 

) 
T*  I     COURT,  COCK  COUHTY. 

GERTRUDE  BLAHKSTEH  and  SAMUEL  ) 

BlAUKSTEH,  her  husband,  and  OQ^T/l        /?  CI  W<- 

A*  St   GOHKH'  et  al«, 

Appellees* 


28  7I.A.  627 


MR.  PRESIDING  JUSTICE  SULUVAH 
DELIVERED  THE  OPIfllOff  OF   THI  COURT. 

Mb  appeal  seeks  to  reverse  a  deoree  of  the  superior 
court  entered  July  18,  1934,  upon  the  intervening  petition  of 
A.  E.  Cohen,  filed  May  17,  1934.  The  bill  of  complaint  filed  by 
plaintiff,  Chicago   Title  &  Trust  Company  (hereinafter  referred 
to  as  the  trustee)  February  13,  1932,  alleged,  substantially* 
that  it  was  the  successor  in  trust  under  a  trust  deed  securing 
a  series  of  Jaonds  aggregating  $32,000$  that  Gertrude  Blanks ten 
and  Samuel  Blanks ten,  her  husband,  and  Benjamin  Weisberg  and 
Bessie  weisberg,  his  wife,  being  indebted  in  the  amount  of  said 
bond  issue  and  to  secure  the  payment  of  sane,  had  conveyed  certain 
real  estate  in  Chicago  by  Baid  trust  deed;  that  certain  defaults 
had  occurred  in  the  payment  of  principal,  interest  and  taxes  and 
that  the  successor  trustee  had  accelerated  the  full  amount  of  the 
balance  due  under  the  trust  deed?  and  prayed  for  an  accounting 
and  for  a  decree  of  foreclosure  and  sale. 

April  27,  1934,  a  decree  of  foreclosure  and  sale  was 
entered  wherein  the  court  found  that  all  the  allegations  in  the 
bill  of  complaint  had  been  proven  and  directed  that  the  property 
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"be  sold  by  the  master  to  the  highest  oash  "bidder  for  payment 
of  the  amounts  due  under  said  trust  deed. 

The  intervening  petition  tit   Cohen  alleged*  in  substanoe, 
that  he  was  the  owner  of  one  -100  "bond  of  the  issue  "secured  "by 
the  trust  deed  herein  foreclosed  J"  that  the  bondholders  were  widely 
scattered  and  not  in  a  position  to  purchase  the  property  for  their 
own  benefit;  that  there  would  be  no  bona  fide,  cash  bidders  at  the 
sale j  and  prayed  that  the  court  fix  an  upset  price  and  direct  the 
successor  trustee  to  "bid  in  and  purchase  the  property  herein  fore- 
closed" in  the  event  said  upset  prloe  was  not  realized  in  cash  at 
the  sale* 

June  15 »  1934.  plaintiff  filed  its  answer  to  said  inter- 
vening petition  in  which  it  averred  inter  alia a 

"That  under  the  terms  and  provisions  of  said  Trust  Deed* 
this  respondent  has  no  authority  or  power  to  purchase  the  premises 
conveyed  thereby*  and  apply  on  account  of  the  purchase  price  the 
indebtedness  due  the  holders  of  the  bonds  and  coupons  secured  by 
said  Trust  Deed*  or  due  by  reason  of  advances  made  by  such  holders 
of  bonds  and/or  coupons  secured  by  said  Trust  Deed,  for  solici- 
tors •  fees,  stenographers1  fees,  Trustee's  fees,  documentary  evi- 
dence, and  cost  of  abstract  and.  examination  of  title*8 

After  reference  to  a  master  in  chancery  for  the  purpose  of 
hearing  evidence  as  to  the  value  of  the  property  and  his  report 
thereon,  the  decree  appealed  from  was  entered  July  18,  1934,  sus- 
taining the  allegations  of  the  intervening  petition,  fixing  an  upset 
price  and  ordering  that  *in  the  event  of  there  being  no  bona  fide 
bidder  for  oash  for  not  less  than  the  sum  of  #27,400*  then  in  such 
event  the  Chicago  Title  and  Trust  Company,  as  Trustee,  be  and  is 
hereby  authorised  and  directed  to  bid  at  such  sale  in  its  representa- 
tive capacity  for  the  use  and  benefit  of  itself  and  of  all  owners  of 
bonds,  the  sum  of  $34*255.11,  being  the  full  amount  due  in  the  Deoree 
herein  in  the  amount  of  £38,455*11,  less  the  amount  now  in  the  hands 
of  the  assignee  of  rents,  which  said  rents  are  being  held  for  the 
benefit  of  the  bondholders,  and  whioh  amount  is  in  the  sum  of  $700, 
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less  such  further  amount  as  might  reasonahly  be  collected  during 
the  period  of  redemption*  which  sum  the  court  finds  to  "be  $365O0j 
that  the  Master  in  Chancery  shall  thereupon  credit  the  amount  of 
such  hid  by  said  Chicago  Title  and  Trust  Company,  as  Trustee,  upon 
the  amount  found  due  it  in  the  Decree  of  Foreclosure  and  sale  here- 
tofore entered  herein." 

Pursuant  to  the  decree  of  July  18>  1934,  the  sale  of  the 
premises  was  held  by  the  master  and  plaintiff ,  Chicago  Title  & 
Trust  Company,  bid  $34 ,225*11  for  said  premises  in  accordance 
with  said  decree. 

September  6,  1934,  the  master* s  report  of  sale  was  filed 
and  approved  and  a  deficiency  decree  entered  against  the  mortgagors 
who  were  therein  found  to  be  personally  liable  for  the  amount  of 
such  deficiency.  Thereafter,  September  ?,  1934,  defendant  Samuel 
Blanksten  filed  a  petition  in  which  after  stating  that  he  was  the 
owner  of  the  equity  of  redemption  and  tendering  his  assignment  of 
the  rents  to  the  premises  as  v/ell  as  a  waiver  of  his  right  to 
redemption  of  same,  he  prayed  that  the  deficiency  decree  entered 
against  him  be  satisfied  and  discharged.  On  the  saae  date  an 
order  to  that  effect  was  entered. 

Plaintiff* b  theory  is  that  under  the  terms  of  the  trust 
deed,  it  had  no  power  or  authority  to  bid  in  the  premises  for  the 
benefit  of  all  the  bondholders;  that  the  court  had  no  jurisdiction 
to  so  direct  it  I  that,  therefore,  the  decree  appealed  from  was  voidj 
and  that  good  title  to  the  property  cannot  be  obtained  unless  said 
decree  is  reversed  and  the  property  resold  in  accordance  with  the 
original  decree  of  sale* 

The  intervening  petitioner* s  theory,  as  stated  in  his  brief, 
is  that  the  trust  deed  in  question  permits  "any  party  interested  in 
the  decree  of  foreclosure  to  bid  at  the  foreclosure  sale;"  that  "the 
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trustee  placing  upon  this  clause  of  the  trust  deed  its  logical 
interpretation  caused  to  be  entered  a  Decree  of  Foreclosure  and 
Sale  voluntarily  and  of  its  own  motion,  including  in  said  decree 
an  order  specifically  authorising  it  to  Bid  at  the  salt  *  e  • 
certainly  cannot  now  be  heard  to  complain  of  its  act  in  so  dciag?" 
that  the  "intervening  petition  was  merely  a  logical  sequence  to 
this  record  and  simply  sought  to  carry  out  not  only  the  tenas  of 
the  trust  deed  hut  also  the  order  of  authority  to  "bid  caused  to  "be 
entered  by  the  Trustee  in  the  original  Decree  of  s§»$"  and  that 
the  trustee  instead  of  at  once  appealing  from  the  modified  decree 
ordering  it  to  bid,  "voluntarily  acted  under  the  order  of  the  court* 
bid  in  the  property  at  the  foreclosure  sale  and  acted  as  trustee 
for  a  period  of  approximately  one  year  before  taking  steps  to 
appeal,  at  the  seme  time,  availing  itself  of  the  benefits  of  said 
decree,  such  benefits  having  been  voluntarily  taken"  and  has  there- 
fore waived  its  right  to  urge  this  appeal. 

It  is  elementary  that  a  party  cannot  appeal  from  an  order 
with  which  it  has  voluntarily  complied.   (WJlllford  v.  Wllllford, 
162  111.  App.  24.)  A  party  against  whom  an  error  has  been  committed 
may  release  slich  error,  and  if  he  voluntarily  acoepts  benefits  con- 
ferred upon  him  by  the  decree,  such  acceptance  operates  as  a  re- 
lease of  errors.  ( Sohaef f er  v.  Ardery,,  238  111.  557|  Bnckman  v. 
Alwood,  44  id.  183|  Morgan  v.  Ladd .  2  Gilrn.  414 j  Thomas  v.  Kegus, 
2  id.  700?  2  Cyo.  1007|  7  iiioy.  pi.  &  Pr.  870.)  One  condition 
to  the  operation  of  the  rule,  however,  is  that  the  acceptance  of 
benefits  must  be  voluntary  in  the  sense  that  the  party  is  not 
required  by  the  decree  to  do  the  act  relied  upon  as  a  release  of 
errors.  It  is  urged  that  the  modified  decree  of  sale  required 
plaintiff  to  bid  at  the  master's  sale  in  accordance  \?ith  the  provi- 
sions of  said  decree  to  avoid  being  adjudged  in  contempt  of  court. 
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But  plaintiff  could  have  avoided  even  that  requirement  hy  per- 
fecting an  appeal  from  the  modified  decree  of  Bale  within  the 
ninety  days  allowed  under  the  Oivil  Practice  act.  Thia  it  failed 
to  do.  Instead  it  saw  to  it  that  such  modified  decree  of  sale 
included  appropriate  provisions  whereby  the  trustee  would  benefit 
hy  the  fees  inuring  to  it  for  its  services  in  administering  the 
property.  It  is  stated  in  th^  brief  of  the  intervening  petitioner, 
and  not  denied,  that  "the  Trustee  caused  the  court  to  enter  orders 
specifically  permitting  it  to  operate,  manage  and  otherwise  deal 
with  the  property  which  it  was  about  to  purchase  at  the  foreclosure 
sale."   The  modified  decree  of  sale  provided  that  the  trustee 
was  authorized  in  connection  with  the  management  and  operation  of 
the  property  "to  pay  itself  a  reasonable  charge  or  fee  for  services 
performed  in  connection  with  the  operation  and  management  of  said 
property,  in  addition  to  the  fees  allowed  it  in  the  decree  of  fore- 
closure and  sale." 

As  heretofore  shown  the  decree  appealed  from  was  entered 
July  13,  1934,  and  plaintiff  did  not  file  its  petition  for  leave 
to  appeal  to  this  court  until  July  17,  1935,  the  very  last  day  of 
the  year  within  which  such  petition  might  be  filed  under  the  law. 

Even  though  we  assume  that  plaintiff  was  required  under  the  modi- 

and 
fied  decree  to  bid  f or/purchase  the  property  at  the  master* s  sale, 

it  cannot  be  questioned  that  it  voluntarily  accepted  the  benefit 
of  the  decree  by  managing  and  operating  the  property  for  a  year 
and  receiving  payment  for  its  services  in  so  doing.  It  is  mani- 
fest that  the  oonduot  of  the  plaintiff  trustee  brings  this  case 
within  the  class  of  cases  where  a  party* s  right  to  appeal  from  an 
or^er  is  barred  by  hia  acceptance  of  benefits  thereunder  or  by  his 

untary  compliance  with  its  terms.  (Sohaeffer  v.  ^dreyj.  supra*) 
The  intervening  petition,  in  response  to  which  the  modified  decree 
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of  sale  was  entered »  was  filed  not  only  in  behalf  of  the  peti- 
tioner therein  hut  in  "behalf  of  all  the  bondholders,  and  it  is 
signifiojxit  to  note  that  none  of  the  bondholders  objected  to 
the  entry  of  the  modified  decree  by  the  trial  court  or  Joined 
with  the  trustee  in  assigning  error  upon  this  appeal* 

While  in  the  view  we  take  of  this  case,  it  is  unnecessary 
to  determine  whether  the  decision  of  the  Guprerae  court  in  the 
case  of  flhlAaif  Titlo  ft  tWtat  Company  y.  Bobinf  361  111.  261, 
is  controlling  on  the  question  of  the  right  of  the  trial  court 
to  fix  an  upset  price  and  order  the  trustee  in  the  instant  oaee 
to  purchase  the  property  at  the  master's  sale,  this  cause,  in 
our  opinion,  is  distinguishable  from  the  itobins  case  at  least  to 
the  extent  that  the  trustee  here  not  only  had  the  power  to  bid 
at  the  sale  by  virtue  of  the  terms  of  the  trust  deed,  but  so 
construed  the  trust  deed  itself  and  submitted  itself  to  the 
Jurisdiction  of  the  oourt  by  including  in  the  flOK  original  decree 
of  foreclosure  and  sale,  which  it  prepared ,  presented  and  caused 
the  trial  court  to  enter,  the  following  order* 

"It  is  further  ordered  that  either  the  complainant  or  any 
of  the  other  parties  to  this  cause,  or  any  group  ov   committee  of 
bondholders,  may  become  the  purchaser  or  purchaserr.  at  said 
salej  *  *  *.* 

For  the  reasons  stated  herein  the  decree  of  the  superior 

court  and  all  orders  entered  subsequent  thereto  a*3  affirmed. 

AFFIHKSD. 
Friend  and  Go anion,  JJ.,  concur. 
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SAMUEL  SKOLffICK, 

Appellee , 

EDDIE  SOUTH, 


APPEAL  M  CIRCUIT  COURT, 
COOK  COUFFY. 


Appellant*  ) 

2S7I.A.  6273 

mr.  prbcidbsto  rosties  suxuvam 

DfELIVLffiZD  THE  OriiTIOH  OP  THE  COURT. 

This  appeal  seeks  to  reverse  a  decree  entered  "by  the 
circuit  court  December  24,  1935,  which  dismissed  defendants 
counter-claim  and  enjoined  defendant,  south,  "until  September 
16,  A.  D.  1936,  from  playingf  acting,  performing  or  rendering 
any  service  whatsoever  in  any  manner  contrary  to  any  of  the 
terms,  provisions  or  conditions  of  said  contract  contained,  as 
a  musician  or  musical  director  for  or  on  "behalf  of  any  firm, 
person  or  corporation,  individually  or  in  conjunction  with  any 
person,  firm  or  corporation,  any  orchestra,  theatrical  or  movie 
or  recording  company,  or  playing  or  performing  in  any  manner 
contrary  to  any  of  the  terms,  provisions  or  conditions  of  said 
contract  on  any  radio  broadcast,  except  "by  and  with  the  written 
consent  of  the  plaintiff  first  had  and  obtained,  unless  it  be 
an  engagement  obtained  by  the  plaintiff."   The  court  by  the 
decree  retained  jurisdiction  "for  the  purpose  of  requiring  an 
accounting  from  defendant  to  plaintiff,  Samuel  Gkolniek."  Plain- 
tiff filed  no  brief. 

Plaintiff  filed  his  complaint  November  5,  1936,  and  an 
amended  complaint  November  21,  1935,  praying  for  an  injunction 
and  an  accounting,  and  defendant  filed  his  answer  to  the 
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amended  complaint  and  i  count ( r-Olfti*  November  21,  1935. 

September  9,  1931,  South,  an  orchestra  leader  and  violinist 
of  some  exceptional  ability,  entered  into  a  contract  with  Skolnl ok 
and  one  Rothstein,  as  copartners,  under  the  terms  of  which  it  was 
agreed  that  they  were  to  hare  the  exclusive  management  rnd  control 
of  defendants  services  for  fire  yes re,  in  return  for  which  they 
guaranteed  to  pay  him  for  euch  Ml ft Ml  ft  stipulated  amount  for 
thirty-five  weeks  of  each  year  covered  by  the  contract*  It  is 
conceded  that  Skolnick  and  Rothstein  defaulted  in  their  payments 
to  South  under  the  contract.  Aftfftftt  2,  1933,  plaintiff  and  defend- 
ant entered  into  an  agreement,  the  pertinent  portions  of  which 
are  as  follows* 

HWHSRBAS  there  is  now  in  existence  a  contract  cetween 
said  South  and  one  William  R*  Hothstein  and  skolnick,  as 
copartners,  which  said  contract  provides,  among  other  things 
as  follows:  [recital  follows  of  material  provisions  of  that 
contract] 

*;ifiBHBAS  said  contract  will  have  been  in  force  for  a 
period  of  two  years  on  September  9th,  1933,  and  during  said 
period 9  said  South  has  not  received  the  amount  guaranteed  by 
the  said  vvilliam  R.  Rothstein  and  Skolnick,  during  the  first 
year  of  aai4  contract;  and 

'flMHIAl  said  South  intends  to  serve   notice  upon  said 
William  R*  Rothstein  and  Skolnick,  on  or  before  September  9th, 
1933,  in  which  he  will  notify  said  parties  that  he  intends  to 
cancel  said  contract  and  consider  it  terminated,  unless  the 
amounts  therein  specified,  which  he  was  to  hare  r eceived  during 
the  two  years  in  which  said  contract  was  in  force,  are  paid,  and 
that  if  said  sums  are  not  paid,  said  South  intends  to  file  a 
bill  in  a  court  of  equity  to  have  said  contract  declared  can- 
celled end  of  no  force  and  effect;  unless  said  contract  is 
voluntarily  cancelled  by  the  parties  thereto?  and 

""WHEREAS  said  South  is  desirous  of  entering  into  a  con- 
tract with  said  Skolnick  under  which  Skolnick  will  be  his  sole 
and  exclusive  jfenager  and  representative,  provided  said  contract 
hereinbefore  referred  to  and  set  forth  hereinabove  is  declared 
cancelled  and  *  •  *9 

*S9V«  nUUUVmt  in  consideration  of  the  covenants  herein- 
after contained,  it  ie  mutually  agreed  between  the  parties  as 
follows* 

"That  if  said  contract,  dated  September  9th,  1931,  by  and 
between  V/ILLIAM  R.  KOTHSTEIH  and  SiJGJia,  SKOLuTXCK»  copartners, 
therein  called  Parties  of  the  First  Part,  and  BDDIS  SOUTH,  therein 
called  Party  of  the  Second  Part»  as  hereinabove  set  out,  is  *  *  * 
voluntarily  cancelled  "by  the  parties  thereto  *  *  *  said  SOUTH  and 
SKOLNICK  will  immediately  enter  into  a  contract  which  said  contract 
will  contain  the  following  terms  and  provisions* 
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"1.  SOUTH  he  relay  appoints  G1ZOLLTICE  as  hi  3  sole  and 
exolusive  Manager  and  representative  *  »  *  beginning  on  or 
about  the  date  of  cancellation  of  the  contract  now  in  existence 
between  one  WILLIAM  R.  KOTHSTSUff  and  SKOLNICK,  as  first  Parties, 
and  said  SOUTH,  as  Second  Party,  dated  September  9th,  1931,  and 
continuing  for  a  period  of  one  (l)  year  from  said  date,  with 
an  option  on  the  part  of  said  3kolnick  to  renew  said  contract 
from  year  to  year  as  hereinafter  provided* 

**  *  * 

*3«  The  said  parties  agree  that  the  net  profits  earned 
from  the  services  or  performance •  of  3outh  shall  be  divided  in 
equal  shares  by  SOUTH  and  SKOLNICK ,  after  deducting  the  salaries 
of  the  members  of  his  orchestra,  and  all  other  necessary  expenses 
incurred  in  connection  with  the  operation  and  management  of  said 
SOUTH,  and/or  his  orchestra. 

"4.  Said  first  Party  guarantees  that  said  Second  Party 
will  receive  not  less  than  SIX  THOUSAND  DOLLARS  (#6,000)  as  hie 
share  of  the  net  profits  and  in  the  event  his  share  of  the  net 
profits  is  less  than  $6,000,  said  party  of  the  first  part 
promises  to  pay  the  difference  between  what  said  second  party 
has  received  as  his  share  of  the  net  profits  and  SIX  THOUSAND 
DOLLARS  ($6,000) • 

*5«  That  said  First  Party  shall  have  the  opt 3  on  to 
renew  said  contract  for  a  period  of  One  (1)  year  under  the  same 
terms  and  conditions  except  as  to  compensation  hereinafter 
provided,  if  SOUTH  has  received  the  sum  of  SIX  THOUSAND  DOLLARS 
($6,000)  hereinabove  mentioned,  and  all  vhe  terms  and  conditions 
of  this  contract  have  been  performed  by  the  party  of  the  first 
part»* 

August  31,  1933,  South,  okolnick  and  Rothstein  agreed  in 
writing  to  oancel  the  contract  of  Ssptezaber  9,  1931,  which  gave 
Rothstein  and  Skolnick,  as  copartners,  exclusive  management  of 
South* s  services,  and  it  was  stipulated  therein  that  oouth  "agrees 
to  release  said  parties  of  the  first  part  from  any  and  all  liability 
for  all  moneys  due  or  to  become  due  under  said  contract*" 

Immediately  after  this  cancellation  agreement  Skolnick  pro- 
ceeded with  his  exclusive  management  of  South  under  the  provisions 
of  the  agreement  of  August  2,  1933,  and  procured  an  engagement  for 
him  and  his  orchestra  at  the  Regal  theatre  for  the  week  commencing 
September  3p  1933*  The  net  profits  of  this  engagement  were  divided 
equally  between  South  and  Skolnick  as  provided  in  said  agreement  «f 
august  2,  1933.  as  heretofore  set  forth. 

September  16,  1933,  an  additional  agreement  was  signed  by 
Skolnick  and  South  and  attached  to  the  written  agreement  of  August 
2,  1933.  The  additional  agreement,  after  stating,  -It  is  mutually 
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agreed  "by  and  between  the  parties  hereto  that  the  within  and 
foregoing  contract  he  and  the  MM  is  hereby  amend od  as  fellows:* 
(Italics  ours)  made  certain  modifications  of  and  additions  to  the 
agreement  of  August  2,  1933 ,  which  are  not  material  to  the  issues 
here* 

Defendant  contends  that  his  contract  with  plaintiff  went 
into  effect  August  31|  1933,  when  his  prior  contract  v.ith  I'ofchsstein 
and  Skolnick  was  cancelled,  the  in&trument  of  September  16,  1933, 
being  on  its  face  merely  a  modification  of  the  agreement  of  August 

2,  1933,  which  provided  that  if  the  contract  of  September  9,  1931, 
was  voluntarily  cancelled  "South  and  Skolniok  will  immediately  enter 
into  a  contract"  (the  terms  of  whioh  were  Included  in   the  agree- 
ment of  August  2,  1933,  as  hereinbefore  shown)  or  in  any  event  that 

intt 

his  contract  with  plaizitiff  went/effec^  not  later  than  September 

3,  1933,  when  Skolnick  seoured  the  first  engagement  for  jouth  and 
his  orchestra  under  the  terms  of  the  agreement  of  August  2,  1933, 
and  that  the  trial  court  erred  in  finding  that  Skolnick  and  oouth 
entered  into  the  oontraot  in  question  September  16,  1933;  that  the 
court  erred  in  finding  that  South  earned  $5, 015 #64  "from  September 
1C,  1933,  the"  date  said  contract  was  entered  into,  to  September 
11,  1934 j ■  that  the  decree  was  erroneously  entered  because  plain- 
tiff did  not  exercise  his  option  to  renew  the  contract  for  the 
second  year  in  apt  time  -  time  being  of  the  essence  of  an  option 
contract,  whether  so  stated  therein  or  not;  and  that  the  alleged 
tender  was  not  made  in  apt  time  and  in  any  event  was  insufficient. 

Tffhile  the  instrument  of  August  2,  1933,  was,  in  fact, 
an  agreement  to  enter  into  a  contract  at  a  future  time  oontingent 
uprm  the  cancellation  of  defendant's  previous  contract  with  Skolnick 
and  Hothstein,  which  was  in  default,  it  specified  that  upon  such 
cancellation  "South  and  Skolnick  will  immediately  enter  into  a 
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contract,"  detailing  the  provisions  of  same,  including  the  pro-vi- 
sion that  Gkolniok  was  to  receive  half  of  the  net  profits  accruing 
from  South' s  services.  That  the  parties,  themselves*  treated 
the  contract  provisions  as  set  forth  in  the  agreement  of  ,.ugust  2, 
1933 1  as  "being  in  effect  immediately  upon  the  cancellation  of  the 
prior  contract  is  evidenced  by  the  engagement  of  South  and  his 
orchestra  for  the  week  be&inning  September  3»  1933.  It  is  reason- 
able to  assume  that  it  required  some  time  prior  to  said  date  for 
Skolnlok  to  procure  this  engagement.  Skolxiick'  s  retention  of  half 
the  net  profits  of  this  engagement  1b  hardly  compatible  with  hie 
claim  that  his  contract  with  -outh  did  not  become  effective  until 
September  16,  1933.  The  only  purpose  and  effect  of  the  instrument 
of  that  date  was  to  modify  in  certain  respects*  not  material  here, 
the  contract  set  forth  in  the  agreement  of  August  2,  1933,  to 
which  it  was  attached,  the  parties  stating  "that  the  within  and 
foregoing  oontract  be  and  the  same  is  hereby  amended."  The  con- 
struction that  the  parties  to  a  contract  put  upon  it  by  their  own 
actions  ie  the  construction  the  court  should  adopt  and  it  would  he 
unfair  and  inequitable  to  hold  that  the  contract  waB  not  entered 
into  until  September  16,  1933*  when  the  instrument  of  that  date 
specified  that  it  was  simply  an  amendment  of  the  prior  contract 
and  it  is  ooneeded  that  plaintiff  procured  the  engagement  for 
south,  commencing  September  3,  1933 ,  retaining  half  of  the  net 
profits  from  same* 

The  chancellor  found  in  the  decree  that  defendant  earned 
$5,015*64  during  the  year  covered  by  the  contract.  It  ia  difficult 
to  understand  how  this  figure  was  arrived  at  except  by  an  endeavor 
to  adjust  defendant's  earnings  to  plaintiff's  tender  of  $984.36 
so  as  to  arrive  at  a  total  of  $6,000,  the  amount  due  defendant 
under/contract  for  his  first  year's  service.  It  is  undisputed 
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that  the  total  amount  received  from  Skolniok  by  South  under  his 
contract  was  1 4, 798. 27.  Plaintiff  testified  that  he  also  mar'e 
a  number  of  loans  to  defendant  aggregating  $185,  which  defendant 
denied.  Plaintiff  testified  further  that  he  advanced  to  defendant 
$250  for  railroad  transportation.  He  was  forced  to  admit  -hat 
this  amount  was  properly  charged  "by  liia  as  an  expense  and  was 
collected  "by  him  from  defendant's  earnings.   ,e  are  convinced 
from  the  evidence  that  all  that  south  received  from  Skolnick 
during  the  year  the  contract  in  question  was  in  effect  was  the 
aforementioned  amount  of  M»798.27. 

Did  plaintiff  exercise  his  option  to  renew  the  contract 
for  the  second  year  within  apt  time  and  did  he  make  a  sufficient 
tender  within  apt  time?  As  related  to  the  exercise  of  an  option* 
time  is  of  the  essence  of  the  option  contract  whether  so  stated 
in  express  language  or  not.  (Horthern  Illinois  Goal  Corporation 
v.  Cryder,  361  111.  274.)  we  have  shown  that  the  contract  "between 
the  parties  for  the  first  year  "became  effective  not  later  than 
September  3,  1933.  South  was  entitled  to  receive  $6*000  from 
Skolnick  under  the  contract  for  hi3  services  for  the  year.  An 
option  is  a  mere  offer  and,  unless  it  is  accepted  within  the  time 
limited,  it  is  of  no  force  for  any  purpose,   (Upton  v.  Traveler's 
Insurance  Co.,  2  As   1.  R.  1597*  178  Pac.  85.)  Thus,  in  order  for 
plaintiff  to  have  exercised  his  renewal  option  within  the  require- 
ments of  the  contract,  it  was  nscessrry  that  he  tender  defendant 
$1, 210.73,  the  difference  "between  i*4,789.27,  which  he  received, 
and  $6,000,  which  he  should  have  r eceived,  instead  of  $984.36, 
which  he  testified  he  did  tender,  and  that  such  tender  in  the 
proper  amount  he  made  not  later  than  September  3,  1934,  the 
expiration  date  of  the  contract,  calculating  one  year  froi 
September  3,  1933,  when  defendant's  first  engagement  under  the  contract 
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began*  Plaintiff's  tender  in  the  insufficient  amount  indicated 
was  not  made  until  September  11,  1933*  v/e  are  impelled  to  hold 
that  plaintiff's  tender  was  insufficient*  that  it  was  not  made 
in  apt  time  and  that  his  option  to  renew  the  contract  for  a 
seoond  year  was  not  legally  exercised.  The  record  before  ua 
affords  no  basis,  legal  or  wqui table,  for  the  decree  in  this 
cause  granting  injunctive  relief • 

It  is  impossible  from  the  record  to  ascertain  how  the 
chancellor  resolved  plaintiffs  claim  as  to  the  loans  aggregating 
$185  he  testified  he  made  to  defendant.  The  evidence  is  not 
convincing  that  plaintiff  should  be  allowed  credit  on  account 
thereof*  Inasmuch  as  it  is  uno on trove rted  that  defendant  received 
only  $4,789*27  under  the  contract  instead  of  the  $6,000  he  was 
entitled  to  receive  thereunder  from  plaintiff,  defendant's 
counter-claim  for  the  balance  due  him  under  the  contract,  amounting 
to  #1,210*73,  should  have  been  allowed. 

Other  points  are  urged  for  reversal,  but  in  the  view  we 
take  of  this  cause  we  deem  it  unnecessary  to  discuss  them* 

3?or  the  reasons  indicated  herein  the  decree  of  the  circuit 
court  is  reversed  and  the  cause  is  remanded  with  directions  to 
dissolve  the  injunction*  to  dismiss  plaintiff's  complaint  for  want 
of  equity,  to  allow  defendant 'a  counter-claim  and  to  enter  judg- 
ment thereon  in  the  amount  of  #1,210 #73* 

msims&D  mp  Bmt&ma  with  directions* 

Friend  and  Soanlan,  JJ*»   concur* 
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AUGUST  A«  ZAVADIL, 

Appellee  , 

v* 

F0HR3ST  H*  ITOREISp  executor 
of  the  estate  of  Albina  P* 
Norris,  deceased, 


APPEAL  FROM  CIRCUIT 
COURT  OF  COCK  COUNTY. 


»**...  128  7  I. A.  627* 

MR.  PRESIDING  ItSfXgZ  SUL2ZVAH 

DEXIVSRED  THE  OPINION  OF  THE  COURT. 

The  claimant,  August  A*  Zavadil,  filed  a  claim  ia  the 
probate  court  November  19 $  1934 j  against  the  estate  of  Albina 
P»  iJorris,  deceased,  on  a  note  for  #l»OQO*   February  6,  1935, 
the  claim  was  allowed  for  £1,146*76  as  a  sixth  class  claim*  An 
appeal  was  taken  to  the  circuit  court  by  the  executor  of  the 
estate  and  that  court,  after  hearing  the  cause  without  a  jury, 
also  allowed  the  claim  in  the  same  amount*  This  appeal  followed* 

The  note  in  question  was  an  ordinary  judgment  note  for 
$1,000,  dated  January  2,  1930,  payable  in  Chicago  one  year  after 
date  and  signed  as  follows!   MAlbina  Palecek  Norris,  M*  £., 
Pres*  Longview  Realty  Tr*  Benjamin  H.  Palecek,  Treas*" 

It  appeared  that  Joseph  Palecek,  his  wife,  Anna  Palecek, 
their  two  children,  Albina  Palecek  iforris  and  Benjamin  H*  Palecek, 
and  the  latter »s  wife,  resided,  in  1923,  in  Feeding  Hills  or 
Agawam,  which  was  a  suburb  of  Springfield,  Mastachusettsj  that 
Joseph  and  Anna  Palecek  owned  vacant  property  there,  which  they 
were  subdividing!  that  they  were  required  by  the  municipal 
authorities  to  install  water  pipes  in  the  subdivision;  that  they 


^sa.A.it 


•5  «'.     ..  ■     ■ 


. 


(  '  t  a  J 
erf?   l;o  ip  . 

.  ■      •  ..:  ai&l'j                  Olla  ©«£» 

»»1  v>fiff 

ir- :                    *r    BOO     0  [     ,                                            &     «0OOfi$ 

<.      ,      <    '  a  6©oj|ia  ftna  otmb 

>««**«'                       •Hi  .  .          :   L>a  valv&noil  %«•*< 

tafsoelfll  aicbA  »o1  .  qa   ;tl 

10  tbabiae?   «elMw  a'                     I    tons 

■C«(  :tf*   ISXtioivlbcfua  oaaw 

aoiJiioiiijw 


-2- 

were  short  of  the  funds  necessary  to  comply  with  these  require- 
ments; that  in  December ,  1923,  both  Albina  Palecek  Horris  and 
Benjamin  H*  Palecek  colicited  claimant,  who  resided  in  Chicago 
and  is  an  uncle  of  the  latter* s  wife,  for  a  loan  of  $1,000;  that 
claimant  forwarded  to  Joseph  and  Anna  Palecek  a  cashier* s  check 
drawn  by  the  cashier  of  the  Kaspar  L>tate  Bank  in  Chicago  for 
$1,000,  dated  January  7,  1924,  and  payable  to  their  orders  vdaieh 
was  indorsed  by  them  and  paid  in  due  course;  that  at  the  time  claim- 
ant made  the  loan  to  Joseph  and  Anna  Palecek,  Albina  Palecek  Uorri s 
and  Benjamin  II.  Palecek  executed  their  personal  note  to  Zavadil  for 
$1,000  (this  note  was  not  presented  in  evidence)  and  December  27, 
1927,  a  note  for  the  same  amount  was  {given  to  claimant,  signed  by 
Albina  Palecek  Horris  and  Benjamin  H.  Palecek;  that  the  interest 
was  fully  paid  on  the  indebtedness  until  January  2,  1930,  when  the 
note  in  controversy  was  executed  and  accepted  by  claimant  in  renewal 
of  the  note  of  December  27,  1927;  that  June  29,  1925,  December  26, 
1925,  and  June  24,  1926,  semiannual  interest  payments  of  #30  each 
were  made  to  claimant  on  the  loan  by  checks  on  the  vest  Springfield 
Trust  Company,  having  printed  on  the  face  thereof  in  large  letters 
"Longview  Bealty  Trust"  and  signed  "Dr.  A*  P#  Horris,  President, 
Benjamin  H.  Palecek,  treasurer;*  that  June  12,  1927,  December  16, 
1927,  and  December  20,  1928p  semiannual  interest  on  the  loan  was 
paid  to  the  claimant  by  cheoks  payable  to  him  drawn  on  the  Slrst 
Hational  Bank  of  Berwyn,  Illinois,  and  signed  *Dr»  A»  P»  Norrisj> 
Pres*  Trustee,  Longview  Realty  Trust •*  It  also  appeared  that  a 
common  law  trust  was  organized  May  19,  1934,  of  which  Albina  P. 
Horris,  Benjamin  H.  Palecek  and  one  Thomas  P.  3hea,  an  attorney, 
who  later  resigned,  were  trustees;  that  the  trust  instrument  creating 
same  was  recorded  as  required  by  law  May  20,  1924,  in  the  office  of 

the  Registrar  in  Hampden  county,  Massachusetts;  that  May  19,  1924* 
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when  ilie  trust  agreement  was  executed,  Joseph  Palecek  and  Anna 
Palecek,  his  wife,  conveyed  to  the  trustees  of  said  trust  the 
vacant  property  "being  subdivided  and  received  certificates  repre- 
senting the  entire  beneficial  interest  in  the  trust;  that  the 
certificates  of  beneficial  interest  entitled  the  holders  thereof 
to  a  dividend  of  the  profits  and  ultimate  proceeds  of  the  trust 
but  to  no  interest  in  the  trust  property  itself;  and  that  the  entire 
control,  management  and  title  to  the  trust  property  were  vested  in 
the  trustees  with  power  to  improve  and  develop  the  same  and  "te 
execute  and  deliver  instruments  in  writing  whieh  they  may  deem 
necessary  in  the  execution  of  their  powers.* 

Oscar  Wernhoff,  a  disinterested  witness,  who  had  lived  with 
the  Palecek  family  for  many  years,  testified  that  the  proceeds  of 
the  §1,000  loan  were  spent  "for  street  pipes  and  material  for  im- 
provements on  Longview  Heights;"  that  claimant  visited  the  property, 
which  was  the  subject  of  the  trust  in  1925,  and  that  in  September, 
1931,  the  witness  was  present  at  a  conversation  in  which  claimant 
asked  Benjamin  H.  Palecek  "if  there  would  be  enough  property  in 
Longview  Heightw  to  cover  its  note"  and  Palecek  replied  that 
there  was* 

The  question  presented  for  our  determination  is  whether 
under  section  20  of  the  Illinois  Negotiable  Instruments  Law  (par* 
40,  sec*  20,  ch*  98,  111*  State  Bar  Stats*,  1935)  the  note  involved 
created  a  trust  obligation  or  an  individual  obligation*  See*  20 
provides  as  follows! 

"Where  the  instrument  contains,  or  a  person  adds  to  hie 
sii^nt.ture,  words  indio afcUlg  that  ha  aign*  for  or  on  behalf  of  the 
principal,  or  in  a  representative  capacity,  he  is  not  liable  on 

the  inetrument,  if  he  was  duly  au-horiasd ;  but  the  uere  ad.ition 
of  words  describing  him  as  agent*  or  as  filling  a  representative 
character  without  disclosing  hi3  principal,  does  not  exempt  him 
from  personal  liability." 

It  |g  reasonable  to  infer  that  when  Albina  Palecek  Horris 
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anti  her  brother  Benjamin  H.  Palecek  requested  claimant  in  .December, 
192Zt   to  make  the  loan,  they  did  so  in  "behalf  of  their  parents, 
Joseph  w.nd  Anna  Palecek,  since,  when  ''iavadil  decided  to  make  the 
loan  of  $1,000,  the  check  for  that  amount  which  he  forv/arded  to 
Joseph  and  Anna  Palecek  was  made  payable  to  them.  The  evidence 
in  the  record  is  conclusire  that  the  loan  when  made  -was  not  made 
to  the  deceased  OLbina  Palecek  BTorris,  in  whole  or  in  part,  and 
thr.t  she  received  no  individual  benefit  therefrom.  The  evidenoe 
sufficiently  shows  that  her  parents,  the  owners  of  the  vacant  land 
heretofore  referred  to,  in  subdividing  seme,  were  pressed  for  money 
and  used  the  proceeds  of  claimant's  loan,  unquestionably  made  to 
them,  for  the  purpose  of  purchasing  water  pipes  for  installation 
in  said  premises* 

When  the  trust  was  organized  shortly  after  the  loan  waB 
made  by  claimant  to  Joseph  and  Anna  Palecek  and  they  conveyed  the 
property  to  the  trust,  it  was  natural  and  proper  that  the  trust 
would  assume  the  obligation  of  paying  the  loan  since  ttie  property 
which  was  the  subject  of  the  trust  had  received  the  benefit  of 
same*  That  the  trust  did  assume  this  obligation  is  evidenced  by 
the  six  interest  checks  which  were  paid  by  it  to  claimant.  The 
fact  that  deoeased  and  her  brother  signed  one  or  two  accommodation 
notes  in  which  they  individually  promised  to  pay  the  loan  may 
only  be  considered  as  evidence  bearing  upon  the  liability  of  Albina 
Palecek  ttorris  on  the  note  of  January  2*  1930,  and  is  certainly  not 
conclusive  of  her  liability.  Repayment  of  this  loan  was  never  her 
obligatian*  Primarily  it  was  the  obligation  of  her  parents  and 
after  the  creation  of  the  trust,  to  which  the  property  which  re- 
ceived the  benefit  of  the  loan  was  conveyed,  it  was  assumed  by  ti  e 
trust,  as  is  clearly  shown  by  the  evidence.  Albina  Palecek  Norris 
and  Benjamin  H.  Palecek  as  the  sole  surviving  trustees  of  the  Long- 
view  Realty  Trust  had  express  authority  under  the  trust  agreement 
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to  borrow  money  to  develop  the  trust  property  and  to  execute 
appropriate  instruments  to  evidence  loanb  for  such  purpose* 
A  fortiori  they  had  au-hority  to  execute  a  note  to  pay  a  loan 
made  by  the  beneficiaries  of  the  trust  to  develop  such  property* 
.hen  Zavadil  received  the  note*  executed  as  it  was*  the  manner 
of  its  negotiation  was  sufficient  to  put  >Hn»  on  notice  that  it 
wts  the  note  of  the  Lon^iew  Kealty  Trust*  Although  the  burden 
w<*£  on  the  claimant  to  show*  if  he  could •  that  jjgf*  Morris  and 
Benjamin  H*  Palecek  were  not  authorized  to  execute  the  note  for 
the  trust,  he  failed  to  assume  that  burden*  but  in  any  event 
the  evidence  ie  conclusive  that  they  did  have  such  authority* 
They  were  executing  on  behalf  of  the  tru3t  an  evidence  of  in- 
debtedness ao  shown  "by  the  name  of  the  trust  immediately  below 
the  name  of  Albina  Palecek  Morris*  with  the  abbreviation  "Pres." 
immediately  after  her  name  and  preceding  the  name  of  the  trust p 
indicating  her  representative  capacity*  Por  that  the  legislature 
has  declared  she  is  not  personally  liable.   (Ma this  v.  Liberty 
Straw  Spreader  Co**  238  111*  App*  467*)   The  claimant  knew  when 
he  accepted  the  note  upon  which  his  claim  is  predicated  that  it 
was  signed  differently  from  the  note  it  renewed |  that,  the  loan 
having  been  male  to  their  parents,  Albina  Palecek  Norris  and  her 
brother  signed  the  previous  note  or  notes  merely  as  accommodation 
makers}  that  he  had  received  interest  checks  for  several  years 
from  the  trust  and  not  from  Albina  Palecek  if  orris,  personally} 
and  that  the  loan  ms  not  made  to  Albina  Palecek  JSorris  and 
Benjamin  H.  Palecek  and  that  the  indebtedness  was  not  theirs* 
The  note  in  question  evidenced  an  obligation  for  whidb 
the  trust  recognized  its  liability.   It  was  signed  in  a 
representative  capacity  and  the  name  of  the  principal  was  dis- 
closed on  its  face.  Albina  Palecek  Horris  and  Benjamin  H.  Palecek 
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were  not  only  the  president  and  treasurer*  respectively,  of  the 
trust  hut  they  were  the  only  surviving  trustees  of  same  and  they 
had  authority  to  execute  the  note.   Sec.  20  of  the  Negotiable 
Instruments  Law  declares  that  under  such  circumstances  there  ia 
no  personal  liability*   whenever  a  form  of  instrument  is  such 
as  to  fairly  indicate  to  the  eye  of  common  sense  that  the  maker 
signs  as  agent  or  in  a  representatire  capacity*  he  is  relieTed  of 
personal  liability  if  duly  authorized*  (Hawthorne  v*  Austin  Organ 
Co..  71  Pod*  (2d)  945.) 

In  Gutelius  v*  :  tanbon*  39  Sed*  (2d)  62,  where  a  note  was 
signed  "Harry  Stanbon,  William  1C*  Nye,  Walter  H*  Hill,  Trustees  of 
Stanbon,  Eye  and  Hill  Realty  Trust,"  the  trust  being  a  common  law 
trust  holding  real  estate,  and  where  such  trust  purchased  certain 
lands  in  Florida,  executing  four  purchase  money  notes,  signed  as 
above  indicated,  in  part  payment,  two  of  which  came  into  the  hands 
of  a  bona  fide  purchaser  for  value,  and  a  receiver  of  a  bank  brought 
an  action  on  same  against  both  the  trustees  individually  and  the 
trust,  the  court,  after  quoting  section  20  of  the  negotiable 
Instruments  Law,  said  at  pp.  623-24 t 

"This  statute  apparently  re-enacts  the  established  rule 
of  the  common  law  applicable  to  contracts  of  agents  made  on 
behalf  of  a  disclosed  principal*   It  had  been  universally  held, 
in  the  federal  courts  at  least,  that  an  t&aH I'lMMMlt  bearing  on 
its  face  all  the  signs  of  being  the  contract  of  the  principal 
could  not  be  held  to  bind  the  agent  personally*  *  *   * 

MIn  the  view  I  have  taken  of  the  matter,  it  is  unnecessary 
to  determine  whether  the  plaintiff,  as  holder  in  due  course  of  fee 
note,  is  bound  by  the  provisions  of  the  declaration  of  trust  exempt- 
ing the  trustees  from  personal  liability.  The  statute  effectually 
does  that  if  they  add  to  their  signatures  words  indicating  that 
they  sinn  in  a  representative  capacity,  disclose  their  principal* 
and  are  duly  authorised.,  Respecting  the  obligations  upon  which 
this  cause  Of  action  is  predicated,  the  defendants  have  added  to 
their  signatures  words  indicating  that  they  signed  in  a  repre- 
sentative capacity*  They  disclosed  their  principal,  and  they 
were  duly  authorized.  Therefore  they  are  not  liable  on  the 
instrument." 
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In  Charles  ffelson  Co.  v.  Morton*  288  Pac.  845 *  where 

the  note  was  signed  "Trustees  of  Greater  San  Francisco  bpeedway 

Association  £a  trust]  Fred  Morton*  Pree.  C.  C.  Loser*  sec," 

and  the  trust  involved  was  a  pure  trust  to  "build  a  speedway* 

which  had  power  to  issue  notes  and  borrow  money*  the  court* 

adopting  in  large  measure  the  opinion  of  the  trial  court* 

quoted  therefrom  as  follows*  on  pp.  849-50: 

"But  the  law  itaelf  make?  section  3101,  Civil  Code* 
part  of  the  note,  and  that  section  is  to  he  liberally  construed 
in  the  interest  of  harmony.  Hence,  when  the  note  and  the  statute 
are  read  together,  with  a  liberal  interpretation  given  to  the  word 
♦principal,'  there  is  no  variance  of  the  terms  of  the  note.  The 
statute,  liberally  construed,  says  in  substance  that  when  the 
estate  [or  principal]  is  disclosed  either  in  the  body  of  the 
instrument  or  in  the  form  of  the  signature,  exemption  from 
personal  liability  follows  as  effectually  as  if,  after  signing 
his  name,  the  trustee  had  added,  *aB  trustee  but  not  individually* 
or  'as  trustee  but  not  otherwise .' 

"In  the  interest  of  commerce,  it  has  been  the  policy  of 
the  law  to  exeroise  great  tenderness  toward  the  holders  of 
commercial  paper.  Yet,  after  all*  there  is  nothing  sacrosanct 
about  a  promissory  note;  and  section  20  of  the  Negotiable  Instru- 
ments Act  was  meant  to  banish  some  of  the  extreme  technicality 
which  had  led  to  confusion  and  incongruities  in  adjudicated 
cases  in  different  jurisdictions.  The  provision  granting  per- 
sonal exemption  when  the  note  indicates  on  its  face  that  it  was 
made  on  behalf  of  a  disclosed  principal,  or  by  one  filling  a 
disclosed  representative  character  and  noting  in  his  representative 
capacity,  effectuates  the  desuetude  of  a  vast  array  of  technical 
and  confusing  precedents. 

"Decisions*  for  example,  may  easily  be  found  declaring 
that  unless  disclosure  of  the  principal  is  made  in  the  body  of 
the  note*  the  agent,  whatever  his  powers*  does  not  succeed  in 
avoiding  liability  for  himself  by  words  of  designation  or d escription 
annexed  to  his  signature.   But  the  statute  now  provides  that  if 
proper  indication  of  the  representative  capacity  of  the  signer  is 
given  either  in  the  note  or  in  the  signature  the  disclosure  is 
sufficient  for  his  relief.  Any  phraseology  which  'indicates*  to 
the  ordinary  mind  that  the  signature  is  made  in  a  representative 
capacity  will  suffice  for  the  purpose;  and  all  persons  dealing 
with  the  note  are  bound  to  take  oognizanoe  of  its  indications  and 
disclosures* 

"In  the  note  before  us  it  would  be  vain  to  deny  that  the 
signature  indicated  the  representative  character  of  the  signers, 
and  at  the  same  time  met  fully  the  requirements  of  the  law  in 
disclosing  'the  principal*  to  be  bound.  The  signature  gave  the 
business  name  of  the  principal,  and  that  principal  was  specifically 
designated  as  »A  trust.'  Consequently,  when  the  Charles  kelson 
Company  accepted  transfer  of  the  note  from  the  payee,  The  Charles 
Kelson  Company  was  charged  with  notice  that  Morton  and  Loser* 
describing  themselves  respectively  as  president  and  seoretary  of 
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the  'Trustees  of  Greater  San  Francisco  Speedway  Association,  a 
Trust,1  were  acting  not  as  principals,  out  in  alleno  jure  for  a 
named  trust  and  that  by  force  of  the  statute  they  were  exempted 
from  personal  liability  as  fully  as  if  the  note  had  formally 
stated  in  its  body  that  the  obligation  was  that  of  the  trustees 
•in  their  capacity  as  trustees  and  not  otherwise*  or  *as 
trustees  hut  not  as  individuals •  * 

"IShile  they  are  not  agents,  the  trustees  have  their 
duties  to  perform;  and  the  effect  of  the  statute  is  to  charge 
them  in  respeot  of  the  property  to  which  their  representative 
duties  attach}  and  not  to  require  payment  out  of  their  private 
funds,  in  the  event  that  the  tr:ist  property  should  prove  in- 
sufficient. In  a  case  of  agenc,/,  there  is  a  principal  to  be 
charged;  and  in  the  case  of  a  trusteeship  there  is  the  trust 
estate.  The  representative  character  in  both  cases  has  such 
kinship  that  under  the  broad  language  of  the  statute  no  well- 
founded  distinction  can  be  made  as  to  the  exemption  from  liability. * 

Inasmuch  as  Alblna  Palecek  Morris  w&s  authorized  to  execute 
the  note  in  behalf  of  the  trust  estate  and  she  signed  same  in  a 
representative  capacity,  disclosing  by  her  signature  on  the  faoe 
of  the  note  the  name  of  the  estate,  in  our  opinion  no  individual 
liability  attached  by  reason  of  her  execution  of  the  note* 

Other  points  are  urged,  but  in  the  view  we  take  of  this 
cause  we  deem  further  discussion  unnecessary* 

For  the  reasons  stated  the  judgment  of  the  circuit  court 
is  reversed  and  the  cause  remanded  with  directions  to  disallow 
the  claim* 

RST3RSSD  AMD  RSKANHTiD. 


Friend  and  boanlan,  JJ»,  concur • 
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john  vxsmxHi, 


An   el  lee, 


VS. 


MRS.    JOHN  VIVIBR  and  MUNICIPAL 
IHSFLOYiSKS' ANNUITY  AND  BSNXTXt 
FUND  Of  CHICAGO, 

Defendants  Below. 

MRS.    JOHN   VIVIER, 

Appellant, 


APPEAL/FROM  MUNICIPAL 
COUHT  0f   CHICAGO. 


287I.A.  6281 


MR.    PRESIDING    JUSTICE    SULLIVAN 
DELIVERED   Hi  OPINION   B*  THE   COURT. 

Plaint  iff,   John  Wiedemeyer,  b  rough,  t   an  action  in  tne 
Municipal   court  against  defendant,   Mrs.    John  Vivier,    for  moneys 
alleged  to  have  "been   advanced  to  her   in   the  months  of  October, 
November  and  December,   1934,   during  the  life  of  her  former  hus- 
band.    Defendant  Wilts  a  nonresident  of  Illinois,   plaintiff 
filed  an   affidavit  for  a  writ  of   attachment   in   aid,   in  which  the 
Municipal  Employees*   Annuity  and  Benefit   Society  wf»s  named  as 
garnishee.      The  garnishee  filed    its  apnearsnce  and  answer,    and, 
subsequent   to   service  by  publication,   defendant  filed  her  ap- 
pearance  and  affidavit   of  merits   to  plaintiff's   amended   statement 
of   claim.      The  Retirement  Board  of  the  Municipal  Employees'  Annuity 
and  Benefit  Fund  of  Chicago,    designated  and  served  as  garnishee 
under  the  name  of  the  Municipal  Employees'   Annuity  and  Benefit 
Society,   in   its   answer  to    the  writ   of   attachment   in  aid,    stated 
"that  the   said  Retirement  Board  has  in  its   control   and  under  its 
supervision  the   sum  of  #715.52  belontin^   to    said  iff,    John  Vivier 
(known   to   the  garnishee   as  Mrs.   Betty  Wiedemeyer) due   and   payable 
to  her  as  a  refund  under  certain  provisions  of  the  law  governing 
the  Municipal  Employees'   Annuity  and  Benefit  Fund   of  Chicago, ■ 
Upon  trial   of   the  original   action  upon   its  merits  by  the   court 
without  a  Jury  on  November  19,  1935,    the   issues  were   found  in 
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favor  of  plaintiff  and   Judgment   entered  against   defendant  for 

judgment 
$1000.      Immediately  after   entry  of  this   judgment   the   court   entered/ 

against  the   garnishee   defendant   upon   its  answer  for  #715.52  for 
the  use  of  plaintiff.     Both  Ju&tiiaents  were  included  in  the  one 
Judgment   order.      It   is  only  froc    the   judgment   against   garnishee   toat 
the  defendant,  Mrs.   Vivier,  prosecutes   this  appeal. 

Defendant   contends   that    the   funds   in   the  possession  of 
garnishee   sought    to  "be   garnished   are   exempt  from  garni  aliment   and 
attachment  under  para.    79  7,    sec.   60  of  the  act  governing  the  Munici- 
pal Employees1   Annuity   and  benefit  fund  of  (Jhiuagi,    ( ch.    24,   111. 
State  Bar   Stats.    1935}    which  is,    in   part,    as   follows: 

"All    annuities,   pensions,    and  disability   benefits  granted 
under  the  provisions  of    this  Act    and   every  portion  of   such  annui- 
ties, pensions, and  "benefits,    tihall  "be   exempt  from  attachment  or 
garnishment  process  *  *  *. • 

Plaintiff's  answer  to   defendant's   contention   as   slated   in 
his  brief  is  as  follows:      "When  the  widow  of  a  member  of  the  Muni- 
cipal .Employees'  Annuity  and  Benefit  Fund  of  Chicago   remarries,    she 
is  ipso,  facto  no  longer  considered  a  beneficiary  or  annuitant  under 
the  aet   creating  the  Municipal  Employees'  Annuity  and  Benefit  Fund 
of  Chicago.      From  the  moment  of  her  remarriage   she  can  no  longer 
claim  the  rights  of  a  beneficiary  or  an  annuitant,      Ihe  act   specifi- 
cally terminates  that   status.      Her  only  remaining  right  under   the 
act   is  to   a  refund,    if  any  exists,      fhis  refund  under  the   statute 
is  the  difference  "between   the  amount  accumulated  from  the  sums  de- 
ducted from  her  husband's   salary  and    the  amount  paid  to  her  while 
she  was  a  widow  entitled   to   an   annuity.      In  the   case  at  bar,    the 
Municipal  Employees'   Annuity  and  Benefit  Fund  of  Chicago  became   the 
debtor  of  Mrs.  Vivier,   the  former  widow  of  John  Wiedemeyer,    for  a 
refund  of  #715.52.      This   sum  belonged   to  Mrs.   Vivier  absolutely  and 
without  restrictions. 

"Mrs.   John  Vivier  filed  an  affidavit  of  merits  to   the 
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amended  statement  of   claim  filed  by  plaintiff.      She  did  not  file 
an   -answer  to   the  garni siiment  proceeding.      The  only  answer  filed 
to    the  attachment  was  that  of   the  Betireiaent  Board  of   the  Municipal 
Employees '   Annuity  and  Benefit  -Fund  of  Chicago.     Mrs*   Vivier  took 
no   exceptions   to    the   answer  filed  by  the  board.      That   anstw   clearly 
admits  that   the  board  is  holding  the  sum  ©f  $715,52  due  and  payable 
to  her  as  a  refund  because  she  is  no  longer  the  widow  of  John  Wiede- 
meyer.     It  issue  having  been  Joined  upotf  the  answer  filed,   the  aver- 
ment of  facts  therein   stands  admitted  and  must  be  taken  as  true. 

"Mrs.  Vivier  made  no  objections  to   the  answer  filed  by  the 
Retirement  Board  of  the  Municipal  Employees1   Annuity  and  Benefit 
J*und  of  Chicago.      She  did  not  raise  in  the   trial  court  any  question 
as  to  the   character  of  the  refund  or  that   it  was  exempt  from  garnish- 
ment.     The  questions  presented  on  tiiis  appeal  were  not   raised  in  the 
trial   court  and  are  now  being  urged  for  the   first   time.* 

Nowhere  in  the  pleadings  filed  before   the   trial  of  this  case 
or  at   any   time  during   the   course   of   the  trial   Tag  the   question 
raised  as  to  the  right  of  plaintiff  to  garnishee  the  funds  in   the 
possession  of  the  garnishee  belonging  to  Mrs.  Vivier.      Although  the 
answer  of  the  garnishee  was  filed  July  10,   1935,   stating  that   it 
had  in  its  possession  #715.52  belonging  to  Mrs,  Vivier  and  defend- 
ant's affidavit  of  merits  was  not   filed  until   September  16,   1935, 
no  question  was  raised  therein  by  the  defendant  that  the  refund 
money  in  the  hands  of  the  garnishee  belonging  to  Mrs.  Vivier  was 
exempt  from  garnishment.      It  is  a  settled  rule  of  this   court  that  a 
party  will  not  be  permitted  to  urge  objections  in  a  court  of  review 
which  were  not  urged  in  the  trial   court.     (Morey  v.  Brown.    305 
111.    284.) 

Assuming,   however,    that   the   question   is  properly  before 
this   court  for   review,   were  the   funds  in  the  hands  of   the  garnishee 
belonging  to   defendant   exempt   from  garnishment?       Para.    79  5,    sec. 
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58,    ch.    24,   Illinis  Stats  Bar  Stats.,    1935,    relating  to   the  re- 
marriage of  the  widow  of  a  deceased  member  of  the  kunir;ipal  ismployees1 
Annuity  and  Benefit  Fund  is,    in  part,   as  follows: 

■notwithstanding  the  provisions  of  any  other  sect  lor  or 
seotions  of  this  Act   to   the   effect   that  any  annuity  :Tor   tne  widow 
of  a  municipal   employee   shall  he  a  life  annuity,    any  annuity  which 
shall  have  been  granted   to   a  tfidow  of  a  municipal    employee  under 
and  by  virtue  of  the  orovieions  of  this  Act    shall   terminate  when 
such  widow  shall  marry  and   if  any   such  widow  who    shall  marry  shall 
not  have  received,    in  form  of  annuity,    an  amount   equal    to    that   ac- 
cumulated from  the   sums  deducted  from  the   salary  of   the  munioipal 
employee  concerned  and  applied  for   the  purpose  of  providing  annuity 
for  sucn.  widow,   a  sum  equal   to   the   difference  between    the   amount 
accumulated  from  the   sums  deducted  from   the   salary  of   the  municipal 
employee   concerned  and  applied  for  the  purpose  of  providing  annuity 
for  such  widow  and   the  amount   received  by   such  widow  in   fort;  of 
annuity  shall  be  refunded  to    such  widow,*  (Italics  ours.) 

It   is  readily  apparent   that  para.    79  7  of  ch.    24,   heretofore 
quoted,    dealing  with  the  question  of  exemption  from  garnishment  and 
attachment    la  not  applicable   to    the   situation  presented  here,    since 
that   section  of  the   act   only  protects  annuities,   pensions   and  disa- 
bility funds   from  garni shm en t   and    attachment ,    and  the   defendant  in 
this   case   relinquished  her   status   as  an  annuitant  when   she   remarried. 
As   long  as   she   remained  a  widow,    the   statute  protected  the  annuity 
which  had  been  granted  to  her  upon  the  death  of  her  husband,  not 
onlj   from  garnishment  and  attachment  by  her  creditors   but  effectually 
prevented  her  as  an  annuitant  from  assigning  or  mortgaging  in  whole 
or  part  her  interest  in   the  annuity.      The  annuity  payable   to  her  as 
a  widow  ceased  upon  her   remarriage.      Her  status  as  beneficiary  was 
terminated.      The  only  rignt   or   interest   she  had  in   tne  fund  was  to 
a  refund,    if  such  was  due  her,  under  para.    79  5.     Any  reiund  due  ner 
was  her  property.      She   could  withdraw  it,    assign  it  or  do  witn  it 
as   she   saw  fit.      She  was  merely  a  creditor  of   the  garnishee   to    the 
extent  of  the  #715.52  in   its  hands,   whien  was   clearly  recoverable 
for  plaintiff's  use  in  part   satisfaction  of  his  principal   Judgment 
against  defendant. 
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Plaintiff ♦•  motion  of  March   27,   1836,   to   dismiss   this   fjt^ 
was   reserved   to  hearing.      We  have  given   careful   consideration   to   the 
motion  and  find   that   it  possesses  merit,   but  in  view  of  Mst   iV.ct 
that  we  have  decided  the  appeal   on   its  merits,    said  ration  will 
he  denied. 

Bor  the  reasons  indicated  herein  the  judi2Bent  of   the 
Municipal   court   against   the  garnishee  for   the  use  of  plaintiff, 
John  Wiedemeyer,   is  affirmed, 

Friend  and  Scanlan,   J\  ,    concur* 
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CBOBGK  F.  BARRETT, 

Appellee , 

T. 

JOSEPH  WOOMA*  Jr.,  and 

YOLAHDA  FABIHA, 

Appellants 


MHII  FROM  SUPERIOR 
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28  7  I.A.  62 8: 


lift.  KTJSIDIMG  JTJSTIC3  3ULLIVJW 
H3L1V3SK32)  TH5  OPBflOH  0?'  THIS  COURT. 


This  appeal  seeks  to  reverse  an  order  entered  by  the 
superior  oourt,  March  5,  1936,  approving  the  final  report  and 
account  of  the  receiver  of  the  property  involved  in  this  cause# 

December  23 ,  1935,  the  receiver,  L.  G.  Bergmann,  filed 
her  final  report  and  account,  to  which  Joseph  Carina,  Jr.,  and 
Yolanda  Carina,  his  wife,  defendants  in  this  foreclosure  pro- 
ceeding, and  the  owners  of  the  equity  of  redemption  prior  to 
the  expiration  of  the  period  for  redemption,  filed  tfoe  follow- 
ing objections} 

"!•  The  Receiver  hereunder  was  appointed  December  29, 
1933 •  A  decree  was  subsequently  entered  and  thereafter,  on 
May  11,  1934 |  the  premises  were  sold  by  the  Master  in  Ch&neeay 
to  the  Complainant  herein*  The  Complainant  herein  likewise 
took  a  judgment  at  law  in  the  Superior  Court  of  Cook  County* 
oase  Som   588436 »  entitled  'M.  C#  Barrett  -vs-  Joseph  Farina 9 
et  al»,f  and  thereafter  an  Execution  was  issued  on  said  judgment 
at  law,  and  the  Sheriff  of  Cook  County*  Illinois,  did  levy  upon 
the  real  estate  not  involved  in  this  proceedings,  and  did  sell 
said  real  estate  by  virtue  of  said  Uxocution.  The  Execution  was 
returned  satisfied  in  full,  and  the  judgment  at  law  was  satisfied 
IjR  full!  txwt   the  debt  represented  by  saL  d  judgment  at  law  in 
the  Superior  Court  of  Cook  County  Case  do*  588496,  entitled 
**.  0.  Barrett  -T»-  Joseph  Farina,  et  al.«  is  one  end  the  same 
debt  arising  out  of  the  foreclosure  herein,  and  the  ""»*»•"«■ 
of  said  debt  in  the  law  suit  likewise  satisfied  the  debt  in  -his 
proceeding* 
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■2*  That  the  Receiver  should  have  bean  discharged  on 
the  date  of  the  sale  and  satisfaction  of  the  Judgment  at  law, 
viz j  October  9,  1934,  hut  that  the  said  Receiver  has  "been 
wrongfully  collecting  the  rents  after  the  entire  debt  had  been 
satisfied  and  discharged  of  record* 

"3*  That  the  Receiver  did,  on  July  12,  1934,  pay  the 
euro  of  #196.04  on  account  of  the  general  taxes  for  the  first 
half  of  the  year  1932 |  pay  the  further  sua  of  $193*14  on 
account  of  the  general  taxes  for  the  second  half  of  the  year 
1932.  and  paid  the  further  sum  of  $226*50  on  acoount  of  the 
balanace  due  on  the  1930  taxes,  which  said  sums  were  paid  after 
a  sale  of  the  premises  in  this  foreclosure  proceedings,  and  the 
said  payments  were  made  contrary  to  law* 

"4*  That  the  Receiver,  subsequent  to  the  sale  of  the 
premises  herein,  on  April  29,  1935,  made  a  capital  improvement 
to  the  premises  in  the  purchase  of  a  refrigerator  for  the  sum 
of  $87*50,  which  thereby  enhanced  and  increased  the  value  of 
the  property,  but  that  the  said  expenditure  was  unlawful  and 
diverted  the  funds  in  the  hands  of  the  Receiver  from  these 
objeotors,  who  are  rightfully  entitled  thereto,  to  the  use  of 
the  purchaser  at  the  Master's  Bale* 

••5.   That  the  Receiver  has  unlawfully  expended  for 
said  taxes  and  the  purchase  of  the  refrigerator  after  the  sale 
of  the  premises  herein  by  the  Master,  the  sum  of  f'703.18*  which 
sum  should  be  ordered  to  be  paid  into  this  estate  for  the  use 
and  benefit  of  these  objectors,  who  were  the  owners  of  the 
equity  herein* 

*6*   These  objectors  therefore  pray  the  Court  to  enter 
an  Order  directing  the  Receiver  herein  and  his  sureties  to  pay 
the  sum  of  $703*18,  or  such  sum  as  shall  be  found  to  have  been 
unlawfully  expended  by  said  Receiver,  into  this  estate,  and  the 
said  money  be  paid  to  these  objectors,  as  the  owners  of  the 
equity  of  redemption*" 

The  trial  court  in  its  order  of  March  5,  1936,  approving 

the  final  report  and  account  of  the  receiver,  discharging  her 

and  relieving  her  surety  of  all  liability  on  her  bond,  found 

inter  alia  that  "pursuant  to  a  general  order  of  this  court 

on 

entered/October  16,  1933,  said  receiver"  paid  the  first  install- 
ment of  the  1932  general  real  estate  taxes  amounting  to  1196.04, 
the  second  installment  of  the  1932  taxes  amounting  to  #193*40, 
and  the  balanoe  of  the  1930  taxes  amounting  to  $226*60 |  that 
sueh  payments  were  made  after  sale  and  during  the  redemption 

period}  that  there  was  in  full  forpe  and  effeot  the  general 

order  above  mentioned,  which  was  entered  by  the  executive  committee 

of  the  superior  court  October  16,  1933 •  and  directed  all  receivers 
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of  that  court  to  pay  75#  of  the  net  inoome  from  the  property 
under  their  control  as  taxees ;  that  "said  payments  on  aooount  of 
general  real  estate  taxes  so  made,  pursuant  to  said  order, 
were  proper  expenditures  of  the  receiver;"  and  that  the  purchase 
of  a  refrigerator  for  $87«50  by  the  receiver  after  Bale  and  during 
the  redemption  period  was  a  proper  expenditure  "for  the  purpose  of 
keeping  the  premises  in  a  rentable  condition*  and  was  properly 
charged  against  income  from  said  premises* 

Defendants  contend  that  the  receiver  had  no  right  to  pay 
taxes  on  the  premises  after  sale  and  during  the  redemption  period; 
that  the  receiver  had  no  right  to  make  a  capital  investment  for  the 
improvement  of  the  property  during  the  redemption  period  by  pur- 
chasing the  refrigerator}  that  the  deficiency  decree  entered  in 
this  cause  had  Been  satisfied  by  a  levy  on  other  property!  and 
that  these  defendants  were  entitled  to  receive  the  net  rents  during 
the  redemption  period,  including  the  amounts  expended  "by  the  re- 
ceiver in  payment  of  the  aforesaid  taxes  and  the  purchase  of  the 
refrigerator* 

In  the  brief  filed  hy   the  law  firm  of  Barrett  >  Barrett* 

Gostello  &  Barrett,  as  attorneys  for  "appellee"  under  "appellee's" 

theory,  we  find  the  following: 

"George  ?•  Barrett,  as  sole  appellee,  contends  that  the 
Judgment  and  order  entered  below  should  be  affirmed  on  the  follow- 
ing grounds! 

"!•  That  the  receiver,  L.  <**  Bergoann*  is  the  only  per- 
son against  whom  any  relief  is  asked,  and  is  a  necessary  party  to 
this  appeal* 

"2*  That  the  sole  relief  asked  in  this  court  is  the 
reversal  of  the  order  entered  on  March  5,  1936,  approving  the 
Final  Report  and  Account  of  the  receiver,  and  the  payment  of 
the  general  taxes,  and  that  the  receiver  be  ordered  to  pay  over 
to  the  appellants  said  monies  so  paid  outf  that  in  the  absence 
of  said  L.  G»  Bergmanni  receiver,  as  a  party  to  this  appeal > 
this  Court  is  without  Jurisdiction,  power  or  authority  to  grant 
said  relief,  or  any  relief,  on  this  record* 
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"3.  That  appellants1  abstract  is  entirely  insufficient 
to  present  the  grounds  relied  upon  for  a  reversal,  end  in  the 
absence  of  a  certificate  cf  evidence,  this  Court  will  presume 
that  the  action  of  the  Chancellor  was  proper. 

"4.  That  the  taxes  were  paid  by  the  receiver  under  an 
order  of  Court,  and  there  is  nothing  in  the  record  presented 
to  this  court  to  show,  either  that  the  deficiency  judgment  was 
satisfied  or  that  the  appellants  were  the  ov«ier3  of  the  equity 
of  redemption. 

"5.  That  the  receiver  is  fully  protected  by  the  order 
of  Court  and  oannot  be  held  personally  responsible  for  the  re- 
payment of  the  taxes •* 

Bven  a  casual  examination  of  the  record  is  convincing  that 
the  first  three  of  the  above  enumerated  grounds  are  frivolous* 
George  S*  Barrett «  plaintiff  in  the  foreclosure  proceeding,  pur- 
chaser at  the  master* s  sale  of  the  property  involved,  and  the 
recipient  of  the  master* s  deed  to  this  property  upon  the  expiration 
of  the  redemption  period,  was  and  is  a  member  of  the  above  mentioned 
law  firm,  whieh  represented  the  receiver  in  the  presentation  of  her 
final  report  and  account  and  in  the  preparation  and  presentation  of 
the  order  approving  said  report  and  account.   George  P.  Barrettp 
as  the  plaintiff  in  the  foreclosure  proceeding»had  no  direct  interest 
in  the  issues  raised  by  the  objections  to  the  receivers  final  account< 
His  rights  in  the  foreclosure  proceeding  had  lone  since  been  fully 
adjudicated  and  his  only  apparent  interest  in  the  order  appealed  from 
was  as  one  of  the  attorneys  for  the  receiver.  The  notice  served  on 
the  Barrett  law  firm  of  the  notice  of  appeal  specifically  stated  that 
the  appeal  was  taken  from  the  order  overruling  defendants*  objections 
to  the  final  report  and  account  of  the  receiver  and  approving  such 
final  report  and  account.  How  can  it  be  seriously  urged  that  George 
J.  Barrett  is  an  appellee  in  this  proceeding?  The  Civil  Practice  act 
provides  that  "notice  of  appeal*  may  be  se-ved  on  the  atto  xney  of 
record  for  the  appellee,  as  well  as  on  the  appellee  personally. 
The  Barrett  law  firm,  ao  attorneys  for  the  receiver,  the  only 
appellee  in  this  case,  was  served  with  a  copy  of  the  notice  of 
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appeal.  The  only  possible  pretext  for  George  F.  Barrett  character- 
izing himself  as  an  or  the  "only"  appellee  h  fore  this  court  is  that 
the  word  "appellee"  inadrertently  appears  under  his  name  in  the 
title  of  the  cause  on  the  notice  of  appeal*  It  is  idle  to  urge  that 
there  is  or  could  he  any  other  appellee  on  the  issues  presented  to 
this  court  hy  this  appeal  than  the  receiver.  The  Barrett  law  firm 
represented  the  receiver  in  the  trial  court  and  it  represents  the 
receiver  here  and  the  receiver  only. 

In  the  third  ground*  ahove  stated*  reference  is  made  to  the 
ahsenoe  of  a  certificate  of  evidence  from  the  record  and  it  is  urged 
that  "bee-ruse  of  such  absence  this  court  must  presume  that  the  order 
appealed  from  was  properly  entered*  This  point  is  urged  in  spite 
of  the  fact  that  the  order  itself  is  silent  as  to  the  presentation 
of  any  evidence  and  contains  the  following  recital * 

"This  cause  coming  on  to  he  heard  upon  motion  of  L*  G* 
Bergman*  receiver  herein*  and  upon  said  receivers  Final  Report 
and  Account  heretofore  filed  herein*  and  upon  objections  to  said 
Final  Report  and  Account  of  Joseph  Farina*  Jr.,  and  Yolanda  Farina* 
his  wife,  hy  their  attorneys.  Abrams*  Sherman  and  Lewis  and 
Alexander  H.  Glide*  it  appearing  to  the  court  that  due  notice  hereof 
has  hoon  served  upon  all  of  the  attorneys  of  record  herein*  and  the 
court  having  examined  and  considered  said  Final  Heport  and  .ccount 
and  having  heard  the  arguments  of  counsel  relative  thereto*  and 
heing  fully -advised  in  the  premises,  finds  i  #  •  #i 

It  is  fair  to  assume  from  this  recital  that  no  evidence  was 
presented  to  the  chancellor  and  counsel  for  appellee  must  have  known 
that  such  was  the  fact  when  appellee* s  hrief  was  written*  Therefore, 
it  was  improper  for  counsel  for  appellee  to  repeatedly  attempt  hy 
the  language  used  in  her  hrief  to  convey  the  impression  or  to  suggest 
the  inference  that  evidence  was  presented  at  the  hearing  on  defend- 
ants1 objections  to  the  approval  of  the  receiver's  final  account, 
which  was  not  included  in  the  record  filed  in  this  court. 

The  principal  question  presented  for  our  determination  ic 
whether  the  receiver  had  the  right  to  pay  taxes  during  the  redemption 
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period  and  whether  she  had  the  right  to  rely  for  protection  in 

leaking  Euoh  payments  upon  the  "blanket  order  entered  October  16* 

1933,  "by  the  executive  committee  of  the  superior  court  which 

directed  receivers  of  that  court  to  pay  taxes. 

It  has  "been  uniformly  held  by  the  courts  of  review  of 

this  state  that  a  receiver  has  no  right  to  pay  taxes  after  sal* 

and  during  the  redemption  period.  In  Stevens  v»  Hadfield,  196 

111*  253,  the  court  said  at  p*  256 » 

*Ee  said  in  Davis  v.  Bale,  150  111*  239 t   »The  owner  of 
the  equity  of  redemption  was  entitled  to  receive  the  rents 
thereof  after  the  s?<le  and  until  the  time  of  redemption  expired;' 
and  in  Stevens  v.  Hadfield,  supra t   *3ggleston,  the  purchaser  at 
foreclosure  sale,  had  no  claim  to  these  rents  by  virtue  of  his 
purchase.*   In  other  words,  the  receiver  held  the  money  received 
as  rents  and  profits  for  the  holder  of  the  equity  of  redemption, 
subject  only  to  the  payment  of  such  proper  charges  against  it  as 
might  be  allowed  "by  the  court*  and  not  in  any  sense,  for  the 
"benefit  of  the  purchaser  at  the  foreclosure  sale." 

To  the  same  effect  are  Bothman  v.  kinds  trom,  221  111*  App*  262; 

Wolf  v.  yiBohman,  273  111*  App.  237 1  Builder's  Bond  &  M*i%»  3o. 

v.  Biokley.  274  111*  App*  638* 

The  receiver  states  in  her  "brief  that  "she  does  not  find 

it  necessary  to  invoke  any  denial"  of  the  rule  as  above  stated 

and  approved  by  the  oases  cited,  but  insists  that  inasmuch  as 

she  paid  the  taxes  under  the  general  order  of  the  executive 

committee  of  the  superior  court  she  cannot  be  held  personally 

responsible  and  he  compelled  to  repay  moneys  so  applied  by  her 

to  the  payment  of  said  general  real  estate  taxes.  The  receiver 

then  goes  on  in  her  "brief  to  advance  the  following  reasons  why 

the  rule  prohibiting  a  receiver  from  paying  taxes  after  sale 

out  of  the  inoome  from  the  property  is  not  applicable  to  her. 

TFirst:  The  appellants  do  not  show  that  they  were 
owners  of  the  equity  of  redemption,  and  as  such  entitled  to 
the  rents  collected  by  the  receiver. 

"Second*  They  do  not  show  that  the  deficienoy  judgment 
was  paid* 
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x'iiiiu  i   Ine  record  aoes  not  &iiov«  the  terms  of  the  trust 
deed  which  was  foreclosed* 

fourth  J  The  record  does  net  she*  what  the  terms  of 
Lie  order  appointing  the  receiver  were." 

The  above  reasons  are  so  obviously  lacking  in  force  that  they 

merit  little,  if  any,  consideration.  As  owners  of  the  equity  of 

redemption  the  Carinas  were  mace  defendants  in  the  foreclosure 

proceedings,  and  the  truth  of  the  allegations  contained  in  their 

written  objections  to  the  rec3iver*s  final  account  that  they 

were  the  former  owners  of  such  equity  and  that  the  deficiency 

judgment  had  been  paid,  not  having  "been  denied  or  questioned  in 

the  trial  court,  cannot  be  questioned  for  the  first  time  on  appeal* 

Why  the  record  should  show  the  terms  of  the  trust  deed,  which  was 

foreclosed,  as  having  any  hearing  upon  the  matter  now  before  us, 

we  are  at  a  loss  to  understand*   VI  will  have  to  assume  that  the 

order  appointing  the  receiver  wan  in  all  rejects  lawful  and  did 

not  direct  her  to  perform  an  tailawful  act* 

Counsel  for  the  receiver  il4  not  tenure  a  specific  order 
in  this  cause  prior  to  her  payment  of  the  taxes  after  sale  and 
during  the  redemption  period  authorizing  her  to  pay  such  taxes, 
but  claim  that  she  relief  entirely  on  the  general  order  of  the 
executive  committee  of  the  superior  court  ftS  her  authority.  Did 
that  general  order  authorize  the  payment  of  the  taxes  in  question 
and  afford  the  receiver  protection  against  having  hor  final 
account  surcharged  to  the  extent  ef  the  taxes  so  paid? 

In  -view  of  the  long  and  well  established  rule  of  lav?  that 
a  receiver  cannot  pay  taxes  after  sale  and  during  the  redemption 
period*  could  it  pt« tiHty  have  been  within  the  contemplation  of 
the t  xecuuive  committee  cf  the  superior  court  that  this  general 
order  was  a  direction  to  receivers  of  that  court  Uo  pay  taxes 
after  sale?   >e  think  not.  «ny  direction  to  that  effect  was 
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clearly  null  and  void.  In  our  opinion  the  executive  committee 
of  the  superior  court*  by  reason  of  the  emergency  then  existing, 
intended  by  its  general  order  to  direct  the  r  eceivers  of  that 
court  to  do  what  it  could  legally  direct  them  to  do  and  that 
was  to  pay  taxes  prior  to  the  foreclosure  sale*  Regardless 
of  how  comprehensive  the  terms  of  the  general  order  s-ppea*  to 
be,  counsel  for  the  receiver  must  hare  known  that  the  executive 
committee  of  the  superior  court  could  not  extend  the  application 
of  its  order  beyond  the  sale  and  through  the  redemption  period 
in  abrogation  of  the  established  law  of  the  state. 

In  Bothman  v.  Lindstrom,  supra ,  an  order  was  entered  by 
the  chancellor  authorizing  and  directing  the  receiver  to  pay 
current  taxes  and  special  assessments  due  on  the  property  involved 
and  to  redeem  same  from  a  tax  sale  of  December  8,  1916,  as  soon  as 
sufficient  funds  were  in  the  hands  of  the  receiver  to  enable  him 
to  do  so.  The  receiver  redeemed  from  the  tax  sale,  paid  the 
general  taxes  for  1916  and  the  second  installment  of  the  special 
assessment  mentioned*  a  decree  of  foreclosure  and  sale  was 
entered,  the  property  sold  December  31,  1917.  and  a  deficiency 
decree  for  flpOOO  entered  against  the  mortgagors*  Sometime  during 
April,  1918p  the  receiver  paid  the  general  taxes  for  1917,  amount- 
ing to  #344.64  and  the  third  installment  of  the  special  assessment, 
amounting  to  &63.55*  In  considering  the  right  and  authority  of  the 
receiver  to  make  the  latter  payments  after  the  master's  sale  end 
during  the  redemption  period,  the  court  said  at  pp*  265-661 

"It  is  contended  on  behalf  of  the  receiver  that  tbm   court 
erred  in  refusing  to  give  him  credit  for  the  general  taxes  for 
1917  and  for  the  third  instalment  of  the  special  assessment, 
both  paid  by  him  in  April,  1913,  and  in  support  of  this  it  is 
argued  that  this  payment  was  authorized  by  the  order  of  court  of 
august  7,  1917,  from  which  we  have  quoted.  Of  course,  it  is  the 
law  that  a  receiver,  who  is  an  officer  of  the  court,  is  subject 
to  its  orders,  and  if  all  parties  are  properly  notified  of  the 
application  for  the  order  and  the  receiver  is  directed  to  make 
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payments,  and  no  question  Is  raised  by  any  one  in  interest  3mA 
such  payments  aze  improper*  the  receiver  can  rely  upon  the  oraer 
of  court*  He  must  obey  the  order  of  court  and  obviously  should 
not  be  penalized  in  these  circumstances.  Rear don  v.  Youngqul | k* 
189  111*  App.  3.  But  we  think  it  also  clear  that  the  ordar  ~ 
entered  was  not  sufficiently  specific  to  authorise  payment  of 
the  taxes  ?md  the  instalment  of  the  special  assessment  in  1913. 
We  are  of  the  opinion*  upon  an  examination  of  the  petition  filed 
by  the  receiver  and  the  order  of  court,  that  these  payments  were 
not  in  contemplation  of  the  court  when  the  order  was  entered ,  so 
that  the  receiver  cannot  rely  upon  such  order •* 

But  it  is  urged  the*  the  real  custody  of  the  funds  in  any 
receiver* s  hands  is  in  the  court  and  not  with  the  receiver*  That 
a  reoeiver  must  obey  the  orders  of  the  court  and  that  expenditures 
made  pursuant  to  such  orders  cannot  be  questioned  on  the  receiver's 
accounting.   It  is  also  pointed  out  that  the  receiver's  obedience 
to  the  order  of  the  court  is  hie  sufficient  protection  and  that 
this  is  true  even  if  the  order  is  erroneous  and  is  subsequently 
reversed.   (Rear don  v.  Youngqulst,  189  111*  App*  3.)   The  aforesaid 
general  order  either  could  not  have  been  intended  to  apply  to  the 
payment  of  taxes  by  a  receiver  after  sale  or  if  i t  was  so  intended, 
it  was  null  and  void.  ;uch  is  not  the  kind  of  an  order  that  will 
protect  a  receiver  from  having  her  final  account  surcharged  to  flie 
extent  of  the  taxes  illegally  paid  or  that  will  estop  the  defendants 
from  complaining  of  such  illegal  payments.   hen  the  receiver  con- 
sidered making  the  tax  payments  in  question  it  was  clearly  her  duty 
and  the  duty  of  her  attorneys  to  make  application  in  this  cause  upon 
notice  for  speoifio  authority  to  make  them.  In  our  opinion  in  so 
far  as  the  payment  of  taxes  after  sale  by  a  receiver  is  involved 
it  is  only  an  order  entered  upon  such  an  applies tion,  after  notice 
to  all  parties  concerned,  where  an  opportunity  is  given  to  show 
the  court  why  such  order  should  not  or  could  not  legally  be  entered 
that  affords  protection  to  a  receiver* 

It  will  be  noted  that  in  Bothman  v.  Ua4«tre»»  supra,  the 
court,  in  discussing  this  question,  saidi   -Of  course,  it  is  the 
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law  that  a  receiver,  who  is  en  officer  of  the  court,  is  subject 

to  its  orders,  and  if  all  parties  are  properly  notififd  of  the 

application  for  the  order  and  the  receirer  is  directed  to  make 

payments,  and  no  question  is  raised  by  any  one  in  interest  that 

such  payments  are  improper,  the  receiver  cai  rely  upon  thy  order 

of  the  court." 

*n  Bear don  v.  Youngquist,  supra ,  where  the  receiver's 

final  account  was  approved,  in  passing  upon  the  instant  question, 

the  court  used  this  language  at  p*  13 t 

"Having  had  notice  of  the  various  petitions  of  the 
receiver  for  direction  and  authority  to  pay  the  various  items 
now  objected  to,  they  are  chargeable  with  notice  of  the  orders 
entered.  It  was  clearly  the  duty  of  appellees,  if  they  desired 
to  oppose  the  payment  of  those  various  items  by  the  receiver 
out  of  the  funds  in  his  hands ,  to  have  opposed  the  entry  of 
the  order  by  showing  to  the  court  why  it  should  not  or  could 
not  legally  be  entered,  or  at  least  to  have  sought  its  vacation 
on  motion  and  a  showing.  Failing  in  this  they  should  have 
notified  the  receiver  that  they  would  hold  him  responsible  for 
a  misapplication  of  the  funds,  if  he  obeyed  the  order." 

We  are  impelled  to  hold  that  the  receiver  had  no  authority 
to  pay  the  taxes  in  question;  that  nur  payment  of  such  taxes  after 
sale  and  approval  of  sale  and  during  the  redemption  period  was  in 
violation  of  the  established  law  of  this  state;  and  that  the 
general  order"  entered  by  the  executive  committee  of  the  superior 
court  October  16,  1933,  directing  that  75#  of  the  net  rents 
collected  by  receivers  of  that  court  should  be  applied  to  the 
payment  of  taxes,  oould  only  have  been  intended  to  apply  during 
the  period  of  foreclosure  and  until  the  property  was  sold. 

It  is  contended  that  the  purchase  of  the  refrigerator  by 
the  receiver  April  29,  1935,  was  a  capital  investment  and  that  the 
receiver  had  no  right  to  make  any  such  investment  during  the  period 
of  redemption.  However,  the  court  found  in  its  order  "that  the 
acquisition  of  said  refrigerator  was  ireessary  for  the  purpose  of 
keeping  the  premises  in  a  rentable  condition."  It  is  a  matter  of 
common  knowledge  that  refrigerators  arenecessary  equipment  in 
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modern  apartments  and  no  convincing  reason  has  "been  Ehov^n  why 
the  finding  of  the  chancellor  in  this  respect  should  he  dis- 
turbed* 

Vox   the  reasons  indicated  herein  that  part  of  the  ov$-yr 
of  the  superior  court  approving  the  final  report  and  Recount  of 
the  receiver  as  to  the  general  real  estate  taxes  paid  tyr  her  en 
the  property  involved  herein  for  the  years  1930  and  1932  is 
reversed  nnd  the  cause  remanded  with  directions  to  sustain  the 
objections  of  the  defendants,  Joseph  Carina,  Jr.,  and  Yolanda 
farina,  to  said  portion  of  the  final  account  of  the  receiver 
wherein  she  credits  herself  with  the  amounts  paid  hy  her  for 
such  taxes  and  to  order  the  receiver  to  pay  to  defendants 
$616 • 78,  the  amount  wrongfully  paid  hy  the  receiver  for  taxe3 
during  the  redemption  period ,  as  set  forth  in  her  final  account. 
In  all  other  respects  the  order  of  the  superior  court  is  affirmed. 

om>m  tarn  warn  m  part  mh  Kmzi&m 

m  PART  AHD  CAUSJii  RiSMAmXiD   WITH 
DIRECTICirS* 

friend  and  Scanlan,  JJ*r  concur* 
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nmTRJJATIGIIAL  FILTER  CO., 
a  corpora tion, 

Appellant, 


ALLIED  CONTRACTORS,    INC., 
a  corporation, 

Appellee* 


APPEAL  FRCtf  CIRCUIT 
COURT,  COCK  COUNTY. 


)    287 IA.  628 


MR#  WBSOHi  JUSTICE  SULLIVAN 
JSLVnSSSB   THE  OPINION  OF  THS  COURT. 


This  is  an  action  for  damages  for  'breach  of  a  written 
contract  brought  by  plaintiff,  International  Filter  Company, 
against  Allied  Contractors,  Inc.,  defendant.  The  court  tried 
the  case  without  a  jury,  and,  after  finding  the  issues  in  favor 
of  plaintiff,  entered  judgment  February  18,  1936,  against 
defendant  for  nominal  damages  •*  $10  and  costs.  This  appeal 
seeks  to  reverse  the  judgment  in  so  far  as  it  limited  and  re- 
stricted the  damages  recoverable  by  plaintiff  to  such  nominal 
sum  of  $10.  No  question  is  raised  on  the  pleadings. 

Defendant  filed  pleas  raising  issues  of  fraud  and  public 
policy  but  introduced  no  evidence  in  support  thereof.  At  the 
close  of  plaintiff's  case  defendant  moved  that  the  trial  court 
find  the  issues  in  plaintiff's  favor  and  assess  merely  nominal 
damages  against  defendant.  In  response  to  such  motion  the 
above  finding  and  judgment  were  rendered. 

May  23,  1927,  the  parties  entered  into  the  following 
written  contract:  "In  consideration  of  the  International  Filter 
Go*  furnishing  the  undersigned  with  proposal  for  filter  equipment 
for  Glencoe,  Illinois,  it  is  hereby  agreed  that  the  undersigned 
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will  use  said  figures  in  proposal  and  if  awarded  the  contract 
will  place  this  business  with  the  International  Filter  Co*  at  the 
prices  named  below, 

"All  materials  and  labor  covered  "by  Section  'E»  of  the 
Glencoe  filtration  specifications  for  the  sum  of  Thirty  Four 
Thousand  Six  Hundred  Eighty  ($34*680)  Dollars.  Delivered  and 
erected*  not  including  any  financing  charges  for  engineering* 
selling  of  certificates,  or  interest  on  certificates." 

It  will  be  noted  from  the  terms  of  the  contract  that 
defendant  agreed,  if  it  was  awarded  the  contract  by  the  Tillage 
of  Glencoe  for  the  installation  of  the  filter  equipment,  that 
plaintiff  as  defendant's  subcontractor  was  to  furnish  "all  materials 
and  labor  covered  by  section  *W    of  the  Glencoe  filtration  specifi- 
cations" at  the  aggregate  price  of  $34*680*  Defendant  was  awarded 
the  contract  by  the  village  of  Glencoe  and  it  is  conceded  that  it 
refused  to  permit  plaintiff  to  perform  the  portion  of  the  work 
stipulated  in  the  above  subcontract.  Therefore*  the  only  questions 
presented  for  our  determination  are  the  proper  measure  of  the  damages 
plaintiff  is  entitled  to  recover  and  the  evidence  necessary  and 
competent  to  establish  the  amount  of  such  damages* 

Plaintiff's  theory  is  (l)  that  defendant's  breach  of  the 
contract  entitled  it  to  recover  as  substantial  damages  therefor 
the  amount  of  the  contract  price  less  what  it  would  have  cost 
plaintiff  to  complete  performance  according  to  the  terms  of  the 
contract!  (2)  that  such  cost  of  performance  is  properly  proved 
by  evidence  as  to  the  probable  cost  of  the  various  items  necessary 
to  complete  said  performance!  (3)  that  such  probable  cost  maybe 
established  by  the  detailed  calculations  of  an  expert  witness 
familiar  with  the  fair  and  usual  cost  of  such  items  $  (4)  that  such 
detailed  calculations  prepared  aid  reduced  to  writing  at  the  time 
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on  work  sheets  may  be  read  upon  the  trial  by  plaintiff1 a  expert 
witness  after  a  proper  foundation  haa  been  laid|  (5)  that  suoh 
work  sheets  are  themselves  competent  evidence  of  the  estimated 
cost  of  performance f  and  (6)  that  suoh  proof  of  plaintiff's  damages 
need  not  be  to  a  degree  of  absolute  certainty  but  only  to  a  degree 
of  reasonable  approximation* 

Plaintiff  contends  (l)  that  the  trial  court  erroneously 
limited  its  recovery  to  nominal  damages  instead  of  assessing  its 
damages  in  an  amount  that  represented  the  difference  between  the 
contract  price  and  whet  it  would  have  cost  plaintiff  to  perform 
the  subcontract;  and  (2)  that  the  trial  court  erroneously  restricted 
it  in  its  proof  of  damages  by  refusing  to  permit  its  witness  to  read 
from  plaintiff's  exhibits  JO  and  E  for  identification  after  a  proper 
foundation  had  been  laid  and  in  refusing  to  admit  in  evidence  said 
exhibits  2  and  E* 

Defendant's  theory  is  that  there  was  no  legal  proof  of  any 
aotual  damage  to  plaintiff  and  that  the  court  did  not  err  in  awarding 
plaintiff  only  nominal  damages •  and  in  support  of  suoh  theory  it  is 
urged  that  plaintiff  failed  to  establish  by  competent  evidence  whaft 
it  would  have  cost  it  to  perform  the  subcontract |  that  the  evidence 
before  the  court  on  behalf  of  plaintiff  warranted  only  the  assessment 
of  nominal  damages }  that  the  court  properly  refused  to  receive  in 
evidence  plaintiff's  exhibits  9  and  I  for  identification  (hereinafter 
for  convenience  referred  to  simply  as  exhibits  3  and  E)  upon  the 
foundation  then  laid;  that  no  ruling  of  the  court  was  asked  by  plain- 
tiff to  permit  Its  witness  to  read  from  plaintiff's  exhibits  D  and  S| 
and  that  as  much  force  and  effect  should  be  given  to  a  finding  of  the 
court  as  to  the  verdict  of  a  jury* 

That  the  proper  measure  of  damages  in  this  cause  is  the 

difference  between  the  contract  prioe  of  .■•34»68G  and  what  it  would 
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have  oost  plaintiff  to  hare  done  and  completed  the  work  according 
to  the  terms  of  the  o  on  tract  ie  not  disputed  ,  "but  defendant  claims 
that  plaintiff  did  not  prove  any  damages  tinder  such  measure  by 
competent  and  relevant  evidence* 

As  heretofore  shown,  the  eubcontract  in  question  was  entered 
into  Kay  23 ,  1927,  and  the  principal  contract  was  awarded  to  defend- 
ant "by  the  Village  of  Glenooe  May  27,  1927 •  Plaintiff  was  ready, 
willing  and  able  and  offered  to  furnish  the  materials  and  labor  as 
agreed,  but  according  to  defendant's  second  amended  plea,  filed 
June  12,  1934,  it  notified  plaintiff  shortly  after  May  25,  1927 p 
"that  the  defendant  refused  to  purchase  any  equipment  or  material 
or  v/ork  or  labor  or  services  or  other  things  whatsoever  from  the 
plaintiff  and  the  defendant  at  no  time  received  any  material  equip- 
ment, work,  labor,  services  or  any  other  thing  whatsoever  from  the 
plaintiff •*  Thus,  defendant's  breach  of  its  contract  with  plaintiff 
was  practically  contemporaneous  with  its  execution. 

Preston  P.  Pew  testified  in  behalf  of  plaintiff  that  he  was 
manager  of  the  municipal  division  of  the  International  Filter  Company; 
that  he  was  associated  with  Said  company  when  the  subcontract  with 
defendant  was -entered  into*  and  had  been  with  plaintiff  for  thirteen 
years  at  the  time  of  the  trial;  that  he  was  first  employed  by  plaintiff 
as  purchasing  agent,  in  charge  of  the  purchase  of  all  materials  and 
supplies  going  into  the  construction  of  filters  and  filter  equipment 
and  that  it  was  also  part  of  his  duties  to  prepare  estimates  for  bids 
on  filter  equipment  for  municipalities!  that  about  six  months  after 
said  employment  he  was  placed  in  charge  of  construction  work  con- 
sisting of  the  installation  of  filter  equipment,  particularly  muni- 
cipal plants;  that  about  two  or  three  years  later  he  was  promoted  to 
the  position  of  manager  of  the  municipal  division,  in  charge  of  s4»8 
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as  well  as  construction  and  purchase  of  all  equipment;  that  on 
May  23,  1927,  and  immediately  prior  thereto,  he  was  in  charge  of 
the  sales  and  construction  of  all  municipal  purification  plants 
for  plaintiff  J  end  that  plaintiff's  subcontract  price  with  defend- 
ant was  set  at  $34,680  as  a  result  of  his  personal  estimate  of 
the  elements  included  therein* 

Plaintiff's  exhibit  J>  was  marked  for  identification?  and 
that  portion  of  same  which  is  pertinent  here  is  as  follows* 
•Glenooe,  111.   5/23/27. 

Equipment  .$23,159 

Erection  3,938 

Hauling  400 

Extra  fits  100 

**  — «4ft 

28,425 

4>  22    6,255. 
34, 680. • 

Pew  testified  further  that  he  prepared  exhibit  E  on  the  date 
it  bears  and  that  the  figures  thereon  furnished  the  basis  for  plain- 
tiff's  contract  with  defendant.   The  witness  was  permitted  to  refresh 
his  reoollection  by  examining  the  exhibit  and  to  testify  as  to  the 
items  appearing  thereon  and  that  the  figure  $6,255  opposite  -h22 
represented  the  estimated  profit  on  the  job* 

Plaintiff b  exhibit  E  consists  of  sixteen  pages  of  cost 
sheets,  upon  which  are  entries  of  detailed  items  from  which  were 
compiled  the  cost  of  the  equipment  and  erection  necessary  for  plain- 
tiff's performance  of  its  subcontract  as  shown  on  exhibit  D.  Pew 
testified  that  he  personally  prepared  the  first  of  these  sheets 
showing  the  cost  of  the  various  items  of  equipment  that  went  to  make 
up  the  total  estimated  equipment  cost  of  $23,159,  and  that  he  compiled 
that  sheet  from  other  detailed  sheets  of  exhibit  E,  which  had  been 
prepared  and  reduced  to  writing,  either  by  himself  or  by  plaintiff's 
estimator,  now  deceased,  under  his  direct  supervision,  and  that  he 
personally  checked  each  entry  made  oy  said  estimator,  finding  the 
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same  true  and  correct. 

After  tlie  witness  had.  stated  that  he  could  not  testify 

from  memory  as  to  the  vnrious  entries  on  the  sheets  comprising 

exhibit  &   that  went  to  make  up  the  totr..]  oo  t  of  equipment,  erection* 

ha-aling,  etc.,  appearing  on  exhibit  JD  but  that  he  could  so  testily  "by 

referring  to  the  figures  on  the  exhibit,  he  was  then  asked  to  refresh. 

his  recollection  and  to  testify  as  to  the  items  therein  cei-tained. 

of 

Pew  obviously  read  from  the  first  page/exhibit  2,  the  follow- 
ing items  as  making  up  the  total  cost  of  equipment  as  shown  on  exhibit 
I»:  "The  under  drain  systems  for  the  filters,  $1*184}  sand  143  tons* 
$651)  the  gravel,  114  tons,  $673;  the  wash  troughs,  caatiron  and 
supports,  pi, 05 6 J  4,  8  inch  controllers  at  $337*50  each,  | 1,350} 
4  operating  tables  at  $216 »  $864}  *  •  *♦  4  loss  of  head  a.nd  rate 
of  flow  indicating  gauges,  £960;  pipes  and  fittings,  joints  aud 
supports,  $8,001;  hydraulic  filter  v-lves,  $2,281;  gate  valves, 
$2,025}  chtck  valves,  £315)  small  piping,  priming,  et  cetera, #200} 
2   chemical  feeders,  screw  type,  ^600;  chemical  piping,  $50;  one 
Clearweli  depth  gauge,  indicating,  i'75)  one  Olearwell  depth  gauge, 
r&cording,  $75;  wash  water  gauge,  mercury  column,  #60;  vacuum  and 
pressure  gauges  in  pump  room,  (MUMJ  gasoline  tank  and  supply  line, 

100)  one  mechanical  agitator,  $510)  one  Chlorinator ,  $1,230;  one  3 
inch  meter  (Hersty),  $85)  2,  3  inoh  altitude  valves,  Gold  and 
j-nderson,  $334)  laboratory  equipment,  |374;  total  v'23,159.1' 

Defendants  counsel  interposed  the  objection  that  the  wit- 
ness was  reading  from  the  exhibit.  The  trial  judge  then  stated: 
*ITow,  it  is  obvious  that  hie  testimony  as  to  the  items  of  equipment 
that  he  has  not  refreshed  his  memory  and  testified  from  his  memory 
after  refreshing  it  from  the  memorandum,  but  that  he  is  reading 
them  item  by  item." 

The  witness  stated  that  as  to  the  entries  of  the  numerous 
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i  terns  and  their  costs  on  exhibit  1  that  "I  will  say  that  I  can't 
giro  them  from  memory  nor  can  I  study  them  and  remember  them,  but 
I  can  read  them  off."   The  witness  was  not  permitted  to  read  from 
the  exhibit  the  balance  of  the  entries  thereon* 

Plaintiff  then  offered  in  evidence  exhibits 2)  and  3  and 
defendants  objection  to  the  introduction  of  same  was  sustained. 
As  heretofore  stated  this  action  was  brought  to  recover 
from  defendant  $6,255,  which  was  the  difference  between  #34,680, 
the  contract  price,  and  $28,425,  which  it  would  have  cost  plaintiff 
to  have  done  and  completed  the  work  according  to  the  terms  of  the 
contract.   Defendant,  about  to  bid  for  the  principal  contract  for 
the  installation  of  the  filtration  plant  by  the  Village  of  Glencoe, 
procured  plaintiff  to  prepare  and  submit  an  estimate  of  the  cost  of 
installing  section  I  of  such  plant.  On  May  18,  19  and  20,  1927,  the 
witness,  Pew,  who  by  his  testimony  unquestionably  qualified  himself 
as  an  expert  in  the  installation  of  filtration  systems,  along  witto 
plaintiff's  estimator,  now  deceased,  who  v/orked  under  Pew's  direct 
supervision,  prepared  detailed  estimate  or  cost  sheets  covering 
sixteen  pages  and  enumerating  about  four  hundred  items  necessary 
to  the  installation  of  said  section  X*  After  checking  the  items 
prepared  and  entered  by  the  estimator  as  to  their  fairness  and 
correctness,  Pew  prepared  exhibit  D  on  the  morning  of  May  23,  1927, 
showing  plaintiff's  profit  on  the  job  in  addition  to  tie  total  cost 
of  the  elements  necessary  for  the  completion  of  the  work.  That  same 
afternoon,  the  defendant  accepted  plaintiff's  xigures,  entered  into 
the  subcontract  with  plaintiff  and  used  its  figures  as  the  basis 
of  its  successful  bid  for  the  principal  contract.  As  already  shown 
the  defendant  repudiated  its  contract  with  plaintiff  within  a  few 
days  after  it  was  made.   Now  defendant  claims  that  the  damages 
that  plaintiff  endeavored  to  prove  by  the  witness  Pew  and  plaintiff's 
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exhibits  D  and  E  were  purely  speculative;  that  plaintiff  failed 
to  prove  what  it  would  cost  it  to  perform  the  contract;  that 
plaintiff  failed  to  prore  that  it  sustained  any  actual  damage; 
that  the  evidence  before  the  court  warranted  the  assessment  of 
only  nominal  damages;  that  the  court  properly  refused  to  admit 
plaintiff1  s  exhibits!)  and  E  in  evidence;  and  that  no  ruling  of 
the  court  was  requested  by  plaintiff  to  permit  its  witness  Pew  to 
read  from  exhibits  D  and  E. 

In  the  leading  case  of  Master ton  v.  Mayor  of  Brooklyn,  7 
Hill  61,  where  the  plaintiffs  therein  undertook  and  partially  per- 
formed their  contract  with  defendants  to  furnish  labor  and  material 
for  the  erection  of  the  Brooklyn  city  hall  and  the  defendants  in- 
definitely suspended  the  work9  the  court  said  at  pp*  73,  74  and  f5i 

*The  main  question  in  the  case  arises  out  of  the  claim  of 
the  plaintiffs  in  respect  to  that  portion  of  their  contract  with 
the  defendants  which  remained  wholly  unexecuted  in  July,  1837.  I 
think  the  plaintiffs  are  entitled  to  recover  the  amount  they  would 
have  realized  as  profits,  had  they  been  allowed  fully  to  execute 
their  contract.  The  defendants  are  not  to  gain  by  their  wrongful 
act,  nor  is  that  to  deprive  the  plaintiffs  of  the  advantages  they 
had  secured  by  the  contract,  and  which  would  have  resulted  to  them 
from  its  performance.  The  jury  must  therefore  ascertain  what  it 
would  probably  have  cost  them  to  complete  the  contract,  over  and 
above  the  materials  on  hand;  including  the  value  of  tie  marble 
required,  the  labor  of  quarrying  and  preparing  it  for  use,  the 
expense  of  transportation,  superintendence,  and  insurance  against 
all  hazards,  together  v/ith  every  other  expense  incident  to  the  ful- 
filment of  the  undertaking.  The  aggregate  of  these  expenditures 
is  to  be  deducted  from  the  amount  which  would  be  payable  for  the 
performance  of  this  part  of  the  contract,  according  to  the  prices 
therein  stipulated,  and  the  balance  will  be  the  daaages  which  the 
jury  should  allow  for  the  item  under  consideration* 

"Remote  and  contingent  damages,  depending  on  the  result  of 
successive  schemes  or  investments,  are  never  allowed  for  the  vio- 
lation of  any  contract.  But  profits  to  be  earned  and  made  "by  the 
faithful  execution  of  a  fair  contract  are  not  of  this  description. 
k   right  to  damages  equivalent  to  such  profits  results  dirctly  and 
immediately  from  the  act  of  the  party  who  prevents  the  contract 
from  being  perf ormed* 

•The  party  who  is  ready  to  perform  is  entitled  to  a  full 
indemnity  for  the  loss  of  his  contract.  He  should  not  be  made  to 
suffer  by  the  delinquency  of  the  other  party,  but  ought  to  recover 
precisely  what  he  would  have  made  by  perfifirmanoe.  This  is  as  sound 
in  morals  as  it  is  in  law."   (Cited  with  approval  in  Kingman  v. 
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Hanna  Wagon  Company,!  176  111.  545|  L»  L».  &  M.  £,»  Ry»  Go.  v. 
Richards,  152  111.  55.)  

It  will  be  noted  that  the  rule  enunciated  in  the  Master ton 
case  is  that  the  amount  recoverable  as  damages  in  this  character 
Of  case  is  the  difference  between  «what  it  would  probably  hare 
cost  them  to  complete  the  contract"  and  the  amount  payable  under 
the  contract.   In  our  opinion  the  rule  is  the  same  whether  the 
contract  is  partially  performed  or  whether  it  has  been  repudiated 
by  one  party  before  the  other  party  fa&s  had  an  opportunity  to  per- 
form. 

In  Guerlni  Stone  Oo.  t.  ?»^L»._Oarlin^ ..^PAstructJLon^Co^,  240 
U.  S.  264,  where  a  subcontractor  was  suing  for  breach  of  a  contract, 
under  which  he  was  to  furnish  and  construct  the  concrete  work  of  a 
post  office  and  court  building  at  San  Juan,  Porto  Hico,  the  court 
said  at  p.  230 i 

"There  was  testimony  as  to  the  profits  that  pl-intiff 
probably  would  have  gained  if  the  contract  had  been  proceeded  with 
in  the  ordinary  manner.  But  this  question  was  excluded  from  the 
consideration  of  the  jury  upon  the  ground  that  the  profits  were 
contingent  and  speculative.   In  this  there  was  error.  The  testi- 
mony was  from  an  experienced  witness,  and  included  an  estimate  of 
the  total  cost  to  plaintiff  of  the  doing  of  the  work  called  for  in 
the  subcontract.   This  amounted  to  #53,012.  The  contract  price 
was  £64,750.  The  witness  testified  that  a  profit  of  $9*700  would 
have  been  made.  v;hether  he  intended  to  say  $11,700  was  for  the  jury 
to  determine.  Mo  more  definite  or  certain  method  of  estimating  the 
profits  could  well  be  adopted,  than  to  deduct  from  the  contract 
price  the  probable  cost  of  furnishing  the  materials  and  doing  the 
work.  Phila.,  Wll.  &  Balti .  R.  B.  v.  Howard ,  13  How.  307,  344, 
Hinckley  vT  Pittsburgh  Steel  Co.,  121  II.  S.  *264,  275;  Anvil  Mining 
Oo.  v.  Humble D  153  U.  .3.  540",  549.* 

That  the  law  does  not  demand  proof  of  damages  to  an  absolute 

certainty,  but  is  satisfied  with  proof  of  the  approximate  loss  in 

cases  of  this  kind,  is  held  in  Sarnett  v.  Caldwell  Furniture  Co., 

277  111.  286,  where  the  court  said  at  p.  289 t 

"It  is  perhaps  true  that  absolute  certainty  as  to  the 
amount  of  loss  or  damage  in  such  cases  is  unattainable,  but  that 
is  not  required  to  justify  &   recovery.  All  the  law  requires  is 
that  it  be  approximated  by  competent  proof.  That  proof  of  the 
exact  amount  of  loss  iB  impossible  will  not  justify  reiusing 
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compensation.  If  that  were  the  law,  contracts  of  the  kind  here 
involved  oould  he  violated  with  impunity.   All  the  law  requires 
in  oases  of  this  character  is  that  the  evidence  shall  with  a  fair 
degree  of  probability  tend  to  establish  a  basis  for  the  assessment 
of  damages.  land is  v.  olf ,  206  111.  392;  Illinois  Central  Bail- 
road  Co.  v.  Byrne »  205  id.  9|  Chapman  v.  Kir  by,  49  id*  211|  akeman 
v.  } .heeler  &  V.ilson  Manf*  Co.<  101  21.  Y.  205}  Hess  v»  Citron,  76  ~ 
■*■  Y.  3uppV  994;"  Cross  v.  Florsheim,  92  id.  832}  Aetna  life"  Ina. 
Co*  v.  llexsen,  84  Ind.  347;  pity  of"""Terre  liaute  v.  Hudnut,  IIS  idT 
542;  Spencer  Medicine  Co.  v.  Hall,  78  ArkT336j  jftnerson  v.  Pacific 
Coast  and  Norway  Packing  Co . ,  96  Minn.  1." 

It  thus  oloarly  appears  that  plaintiff  was  entitled  tore- 
cover  substantial  damages  by  reason  of  defendants  repudiation  of 
the  subcontract  if  its  loss  and  damage  were  established  by  competent 
evidence  and  that  the  testimony  of  an  experienced  witness  as  to  an 
estimate  of  the  total  oost  to  plaintiff  of  doing  the  work  oalled  for 
in  the  subcontract  13  competent  evidence. 

This  case  was  tried  nearly  nine  years  after  the  contract 
was  made  and  breached.  Pew,  by  refreshing  his  recollection  from  an 
examination  of  exhibit  I>  prepared  by  himself  on  the  morning  of  the 
day  the  contract  was  entered  into,  did  establish  the  total  cost  of 
the  work  to  be  performed  by  plaintiff  and  the  profit  it  would  have 
made  if  permitted  to  perform  and  complete  the  work  under  the  con- 
tract. Plaintiff  then  sought  to  show  how  the  total  estimates  as 
shown  in  exhibit  B  were  arrived  at.  Pew  testified  that  they  represented 
the  aggregate  of  the  detailed  items  and  their  costs,  whioh  Mere  contain- 
ed in  exhibit  J3»  where  they  had  been  reduced  to  writing  by  himself  and 
plaintiff* s  estimator  in  the  regular  course  of  plaintiffs  business  in 
contemplation  of  their  use  as  a  basis  for  the  contract  with  defendant 
arid  defendants  bid  for  the  principal  contract;  that  all  the  detailed 
items  entered  by  plaintiff* s  estimator  in  exhibit  E  were  checked  by 
Pew  as  to  their  accuracy  and  that  the  amounts  set  opposite  every 
item  in  exhibit  B  represented  its  cost  at  the  time  it  was  entered. 
Pew  fairly  stated  to  the  court  that  he  had  no  independent  recollection 
of  the  hundreds  of  entries  on  exhibit  E  and  that  it  was  impossible 
for  him,  even  after  attempting  to  refresh  his  recollection  by  an 
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examination  of  that  exhibit  ,  to  testify  as  to  such  items  from 

memory 9  "but  that  he  knew  that  when  exhibit  3  was  prepared  and 

reduced  to  writing  the  items  entered  thereon  were  true  and 

correct •  We  think  that  under  the  circumstances  as  shown  the 

trial  court  improperly  restricted  Pew's  testimony  when  it  refused 

to  permit  him  to  read  the  items  contained  in  exhibit  E. 

In  Diamond  Slue  Oo.  v.  Wie tzychowski^  277  111.  338 p  in 

discussing  this  question,  the  court  said  at  pp.  346-47 t 

"Without  attempting  to  state  comprehensire  rules  applicable 
to  all  cases  in  which  writings  may  he  used  to  assist  the  memory  of 
a  witness,  it  may  he  said  that  a  writing  can  properly  he  used  for 
the  purpose  of  refreshing  the  memory  of  a  witness  if  he  is  ablep 
after  inspecting  the  v/riting,  to  testify  to  the  facts  from  present 
recollection.  *  *  *  Another  condition  under  which  a  writing  may 
he  used  is  where  the  witness,  after  inspecting  a  writing,  still 
has  no  independent  recollection  of  the  facts  stated  therein,  hut 
is  able  to  state  that  he  correctly  reduced  them  to  writing  at  the 
time  of  the  occurrence  or  within  such  a  time  afterward  that  he  had 
a  perfect  recollection  of  them.   If  the  witness  knows  that  the 
facts  were  recorded  at  the  time  or  when  they  were  fresh  in  his 
memory,  and  that  the  memorandum  would  not  have  been  made  unless  he 
knew  the  facts  therein  stated  to  he  true  when  it  was  made,  he  will 
be  permitted  to  make  use  of  itj  provided  the  writing  is  produced 
with  an  opportunity  for  cross-examination  as  to  it,  so  that  the 
jury  may  also  draw  their  conclusion  as  to  the  facts." 

In  Richardson  Fueling  Co.  v.  Seymour p  235  111*  319,  in  an 
action  of  assumpsit  to  recover  for  coal  sold  and  delivered  to  a 
ship,  the  trial  court  was  sustained  in  allowing  a  tug  boat  captain 
to  read  from  a  book  of  entries  showing  dates  and  amounts  of  deliver- 
ies, after  testifying  that  the  entries  were  made  at  the  time  of  the 
deliveries  and  that  he  knew  them  to  he  true. 

We  have  considered  the  other  points  urged  but  in  the  view 
we  take  of  this  cause  we  deem  it  unnecessary  to  discuss  them. 

In  view  of  the  fact  that  the  trial  court p  after  denying 
defendant's  motion  for  a  finding  in  its  favor  at  the  close  of 
plaintiff's  case,  suggested  and  intimated  to  oounsel  for  defend- 
ant that,  if  he  presented  a  motion  to  find  the  issues  in  plain- 
tiff's favor  with  an  assessment  of  merely  nominal  damages  against 
defendants  it  would  be  sustained p  it  would  be  extremely  unfair 
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under  the  circumstances  to  preclude  defendant  from  making  such 
defense  as  it  might  hare  to  plaintiff's  claim*  We  think  the 
ends  of  justice  will  be  best  served  by  a  retrial  of  the  case 
in  its  entirety.. 

The  judgment  of  the  circuit  court  is  therefore  reversed 
and  the  cause  remanded  for  a  new  trials 

REVERSED  AST)   HNN0BI« 


Friend  and  Scanlan,  JJ.f  concur- 
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P.  ECCWCMAKOS,  for  the  use  of 
AMALGAMATED  TRUST  &  SAVINGS 
BANK*  a  corporation* 

Appellant* 


T. 


THE  LIVE.   STOCK  NATIONAL  BANK  Of 
CHICAGO,  a  corporation*  garnishee 
defendant,  and  HAL3TED  PACKING  K0U3.u* 
Inc.,  a  corporation*  intervening 
petitioners* 

Appellees* 


APPEAL  FROM  MUNICIPAL 
COURT  OF  CHICAGO. 


MR*  PRESIDING  JUSTICE  SULLIVAN 
DELIVERED  THE  OPINION  OF  THE  COURT. 


This  appeal  seeks  to  reverse  a  judgment  of  the  municipal 
oourt  entered  January  29,  1936,  against  the  beneficial  plaintiff* 
Amalgamated  Trust  &  Savings  Bank,  and  in  favor  of  Halsted  Packing 
House*  Inc.,  the  adverse  claimant,  in  an  action  of  garnishment 
based  upon  a  judgment  for  I 151.86,  obtained  by  the  Amalgamated 
Trust  &  Sayings  Bank  against  Peter  Economakos* 

The  Live  Stock  I .  tional  Bank  of  Chicago  was  named  gar- 
nishee in  the  garnishment  proceedings  and  the  statement  of  claim 
filed  therein  L-ecember  31*  1935,  alleged  that  October  19*  1932, 
the  Amalgamated  Trust  &  Savings  Bank  recovered  a  judgment  in  the 
municipal  court  for  i%151»68  against  Peter  Economakos;  that  execu- 
tion was  issued  thereon  October  20,  1930*  v/hich  was  returned 
by  the  bailiff  "no  property  found"  on  the  same  date|  that  defend- 
ant had  no  property  in  his  possession  liable  to  execution}  that 
plaintiff  had  just  reason  to  believe  that  the  garnishee  defendant, 
Live  Stock  National  Bank  of  Chicago*  was  indebted  to  and  had  in 
its  possession  "effects  or  estate"  of  said  defendant;  and  that 
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there  was  due  from  defendant  to  plaintiff  ^101*86  with  interest 
thereon  from  Gciober  19,  1932,  ,/hich  with  costs  amounted  to 
$137.73. 

The  garnishee' 3  answer  to  plaintiff's  interrogatories, 
filed  January  4,  1936,  averred  "that  at  the  tine  of  service  cf 
the  writ  of  garnishment  and  at  the  time  of  answer  in  this  causu, 
the  3aid  garnishee,  Lire  Stock  National  Bank  of  Chicago,  a  cor- 
poration, had  in  its  possession  "187.73,  deposited  in  said  hank 
in  the  name  of  Mid-City  Packing  House,  which  company,  the  gar- 
nishee "believes  is  solely  owned  by  Peter  Economakos,  principal 
defendant  herein." 

January  8,  1936,  the  H? Is ted  Packing  House,  as  an  advereft 
claimant,  filed  its  intervening  petition,  which  is  as  follows? 

"Your  Petitioner  JAMiiiS  PANAOaKIS  respectfully  represents 
that  he  is  the  President  and  duly  authorized  agent  of  the  HALSTED 
PACKING  HOUSI1,  INC.  an  Illinois  corporation;  that  said  corporation 
is  organized  and  existing  under  and  by  virtue  of  the  laws  of  tie 
State  of  Illinois,  and  that  the  said  corporation  operates  the 
premises  located  at  736  3outh  Hoisted  Street,  Chicago,  Illinois} 
and  doing  business  under  the  name  of  MID  CITY  PACKING  HOUSE. 

"Your  Petitioner  further  represents  that  the  MID  CITY 
PACKING  HOUSE  is  owned  and  OT>er-,ted  by  the  HAXSTKB  PACKING  HOUSE  , 
INC 

"Your  -Petitioner  further  represents  that  the  HALSTED 
PACKING  HOUSE,  INC.  had  a  bank  account  at  the  LIVE  STOCK  NATIONAL 
BAiiK  m   CHICAGO  under  the  name  of  MID  CITY  PACKING  HOUSE  and  feat 
the  funds  in  said  bank  are  owned  and  belonged  to  the  afore si ad 
corporation. 

"Your  Petitioner  further  states  that  on  the  31st  day  of 
December,  A«  I  •  1935,  a  garnishment  was  issued  against  the  funds 
of  the  said  corporation,  said  garnishment  being  predicated  on  a 
judgment  rendered  against  one  WBSfSR   SCONOMAKOS  as  an  individual 
herein  ant  that  the  said  plaintiff  has  garnished  the  funds  of 
the  corporation. 

"Your  Petitioner  further  states  that  the  said  PilT^H 
j.CONOMAKaS  is  empleyed  by  the  HALST7D  PACKING  WVSS,  INC.  and 
the  subsidiary  company  MID  CITY  PACKING  H0UBS,  merely  as  an 
employee  and  manager,  with  the  authority  to  sign  checks  on 
behalf  of  the  company. 

"Your  Petitioner  further  alleges  that  checks  are  with- 
drawn from  the  said  MID  CITY  P aCKING  HOUSE  either  by  PETEB 
ECONOMAKOS  as  manager  or  JAMS  3  PANAGAKIS  as  President* 
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"Your  Petitioner  further  atatea  that  the  said  PETER 
ECCBtfOMAKOS  has  no  interest  or  ownership  in  any  of  the  funds 
now  garnished  at  the  LITE  STOCK  JJATIOJJTAL  BASK  OF  CHICAGO  and 
that  the  said  funds  belong  to  the  HA13TITD  PACKET  G  HOUSS, 
IUC,  and  its  subsidiary  the  MID  CITY  PACKING  HOTJSS. 

"TSHEKSFORE  your  Petitioner  prays  that  the  said  garnish- 
ment be  dismissed  and  that  th©  funds  now  held  by  reason  of  the 
aforesaid  garnishment  writ  be  released  and  for  such  other  and 
further  relief  in  the  premiBeB  as  the  Court  sees  fit.* 

After  hearing*  the  trial  court  found  the  issues  against  plaintiff 

and  ordered  the  garnishee  discharged. 

The  only  question  presented  for  our  determination  is 
whether  the  finding  of  the  court  was  manifestly  against  the 
weight  of  the  evidence* 

We  deem  it  unnecessary  to  discuss  the  evidence  in  detail* 
The  testimony  of  James  Panagakis,  president ,  director  and  stock- 
holder of  the  intervening  petitioner  was  meagrely  abstracted,  but 
we  hare  examined  all  the  testimony  of  the  vdltneeses  and  the  docu- 
mentary evidence  in  the  record*  and  find  that  while  there  is 
some  conflict  in  the  evidence  it  is  sufficient  to  sustain  the 
allegations  of  the  intervening  petition. 

A  finding  of  a  trial  court  on  controverted  frets  in  a 
trial  without  a  jury  is  entitled  to  the  same  weight  on  appeal 
as  the  verdict  of  a  jury.  The  trial  judge  saw  and  heard  the 
witnesses  and  had  advantages  which  we  do  not  possess  in  judging 
of  the  weight  which  should  be  given  to  the  testimony  where  there 
is  a  conflict.  Under  the  law  and  established  rules  of  practice 
the  conclusions  of  the  trial  judge  should  not  be  disturbed  unless 
it  clearly  appears  from  the  record  that  such  conclusions  are 
Wrong*  (City  of  uincy  v.  Kemper,  304  111.  303?  Kuehns  v.  Malaohf, 
236  id.  120 J  Podolski  v.  Stone,  186  id.  540?   wood  v.  Prioe.  40 

idc  435.) 

After  careful  consideration  of   the  evidence  in  this 
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cause  we  are  not  prepared  to  hold  that  the  conclusions  reached 
"by  the  trial  judge  are  wrong  or  that  the  finding  of  th-3  trial 
court  is  manifestly  against  the  weight  of  the  eridenoe. 
The  judgment  of  the  municipal  court  in  affirmed* 

AFFIRMED, 

Friend  and  t'canlan,  JJ#,  concur* 
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In  re  Petition  of 
KATIE  HOLUS, 

Appellee,     )      Appeal  fronf 

vs.  )  County  Court 

MICHAEL  PAITL  and         )  Cook  County. 

J0:™  ^.nants>    |  28  7I.A.  629"1 

MR.  PRESIDING  JUSTICE  SULLIVAN 
DELIVERED  THE  OPINION  OF  THE  COURT. 

Michael  Paitl  and  Josephine  Paitl,  his  wife,  filed  a 
hill  of  complaint  in  the  Circuit  court  October  22,  1930,  oharging  Katie 
Holuh  and  others  with  fraudulently  inducing  the  said  Paltls  to  execute 
a  bill  of  sale  conveying  a  tea  and  coffee  store  owned  by  them  to  one 
Anton  Mainz,  and  a  decree  was  entered  in  that  proceeding  in  which  it 
was  ordered  "that  a  Judgment  be  and  the  same  is  hereby  entered  herein 
for  and  on  behalf  of  said  complainants  and  each  of  them  and  against 
said  defendant,  Katie  Holub,  for  a  total  sum  of  principal  and  interest 
amounting  to  $6,261.10." 

Pursuant  to  such  decree,  the  Paltls  (hereinafter  for 
convenience  referred  to  as  the  plaintiffs*)  caused  to  be  issued  by  the 
elerk  of  the  Circuit  court  a  capias  ad  satisfaciendum,  under  which  Katie 
Holub  was  taken  into  custody  by  the  sheriff  of  Cook  County.   February 
8,  1935,  she  filed  a  petition  in  the  County  court  under  the  Insolvent 
Debtors  Act  for  her  release  from  such  custody.   Upon  the  hearing  on  her 
petition  she  introduced  in  evidence  the  original  bill  of  complaint  filed 
by  the  plaintiffs  in  the  Circuit  court  proceeding  and  the  amendment  th^»e- 
to,  as  well  as  the  decree  entered  tnerein,  and  she  testified  as  to  the 
correctness  of  the  schedule  filed  by  her,  specifying  her  assets  and 
liabilities.  On  May  10,  1936,  the  County  court  found  "that  malice  is  not 
the  gist  of  the  action"  in  the  Circuit  court  proceeding  and  entered  Judg- 
ment ordering  that  the  petitioner,  Katie  Holub,  be  discliar^ed  from  the 
custody  of  the  sheriff.   This  appeal  seeks?  to  reverse  the  Judgment  of 
the  County  court.  Katie  Holub,  petitioner  in  the  County  court  and  the 
appellee  here,  filed  at  brief. 


IM* 


lo  to  91  a'. 

- 


«©oII©qqA 


G23.A.IT8S 


( 

( 


f    fUM 


m  btir     i  &ns  XJIVI  Xa* 

©WaX  -  »  ,  tt  «1  tfniAXgmoo  to  III* 

a*i  tr.a«xl  nil*'  n«  cfuXo 

+b  set"?  «©*  b  ^nl^evfloo  ©Isa  lo 

-^n©  a*w  ©©toa*  a  bn&   ,snl«M  ao^/x 
mum  ©rftf  ona  acf  frflasrafiut  a  i&tit*  fiai;©***  u 
franl-s?**  fens  a  *  rJcij&i  >a  to  IXAdocf  no  fins  10 

iaat©?  xe  mm  t&toi  aie)  ,  ifin©t«f" 

I'll/* 

«xi  ^©atfBO   (a'itlSnlaX;;   9£ttf  aa  o*  fe©*n©l©*x  »o«©X«av»i 

oiJtt.-;  riolriw  ifif^nt/   .flfffftflelofltaiJAS  b$  aaiqao  .  JiwofiO 

Vtav-xo*©1*     .v  itlfarfa  ©it*  xtf  X&o^a^o  otaX  naiad'  *aw  eh/Ic 

.toIJi*»q  a  fi©Xll  ©da    ,35 
w/a  moil  aaaolsi  i»d  «xol  tfoA  afttffc 
0  ©ri*  ©oaaMvo  ni  Jboou&orrtfnX  ©na  m 
-a*  vjbnaaa  *luoti 

I  otf  sa  Jfiailirf  1    inlet*  :i   fieieJn©  ©aioafi  art*  ea  XX©w  1 

fifljfi  a*©-3«A  te  ti»il  ^cf  fiaXlt  ©Xubados   ©rfJ  lo  aaanJOevt* 

Jon  ai  ©oXXaai  $&&$*   bat.  0  9ff*   «35£I    ,01  x*&  «0     .^©XtIIicf-.»J 

-3561/ 1  fian  woo   tfi  'oh  art*  to  taijj  ©d 

©ri?  «©»rl  \lb  acf   tcuIoH  ©IJ^X    4-i9no2JiJ9cf  tlfl  nitsfrio  Jfna 

lo  ?fl©B$&i/t   ©ri*  ©B'i«v  fa*a    Isftv ,q»  aLrfT      .ItXTrafla    ©fl*   lo   vooJa* 

,  fti/oo  t^ 


Plaintiffs'  bill  of  complaint  in  the  Circuit  court  action 
alleges  substantially  that  they  were  on  October  1,  1923,  and  for  sever- 
al years  prior  thereto,  the  owners  of  a  tea  and  coffee  store,  together 
with  merchandise  and  fixtures  contained  therein,  located  at  4017  W. 
26th  street,  Chicago,  Illinois;  that  they  became  Interested  in  the  pur- 
chase of  a  bungalow  at  5337  South  Normandy  avenue,  Chicago,  Illinois; 
that  they  were  introduced  to  one  Anton  Mainz,  who  was  represented  to  be 
the  owner  in  fee  of  said  premises;  that  negotiations  for  the  sale  there- 
of the  the  Paitls  were  carried  on  b>  Katie  Holub,  sister  of  Mainz,  and  her 
son,  Anthony  8.  Holub,  an  attorney  at  law;  that  the  parties  met  October 
1,  1923,  and  a  contract  drawn  by  Attorney  Anton  3.  Holub  was  executed  by 
it/Iainz  and  the  Paitls  for  the  sale  of  said  bungalow  to  the  latter  for 

S:,500. 

The  bill  of  complaint  further  alleges  that  this  contract, 
which  was  attached  to  said  bill  and  made  a  part  thereof,  provided  that 
pl  intiffs  were  to  assume  the  existing  mortgage  of  ?3,500  on  said  proper- 
ty, to  deliver  immediately  the  title  to  and  the  possession  of  their  tea 
and  ooffee  store  to  Mainz  at  an  agreed  "consideration  of  $4,000,"  to 
execute  and  deliver  a  second  mortgage  for  #1,000  on  the  property  pur- 
chased and  to  pay  #1,000  cash  upon  the  consummation  of  the  sale;  that  a 
bill  of  sale  conveying  the  tea  and  ooffee  store  be  given  Mainz  "as  ad- 
ditional deposit  as  earnest  money"  upon  the  purchase  price  of  the  proper- 
ty; that  Mainz  fas  to  convey  to  the  purchasers  a  good  and  merchantable 
title  to  said  real  estate  "by  statutory  general  warranty  deed"  with  re- 
lease of  dower  and  homestead  rights  and  subject  to  no  existing  leases 
and  furnish  them  with  a  certificate  of  title,  a  merchantable  abstract  of 
title  or  a  merchantable  title  guarantee  policy  made  by  the  Chicago  Title 
&  Trust  Company;  ahd  that  "in  case  material  defects  be  found  in  said 
title  and  so  reported,  then,  if  said  defects  be  not  cured  wlthia  sixty 
days  after  such  notice  thereof,  this  contract  shall  at  the  purchaser1 s 
option  become  absolutely  null  «.nd  void  and  said  earnest  money  shall  be 
returned. " 
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The  bill  further  alleged  that  at  the  time  Bald  contract 
was  drawn  and  executed  plaintiffs  were  not  represented  by  counsel  and 
relied  entirely  upon  the  fairness  and  Integrity  of  Katie  Holub,  her  son 
and  other  defendants  present;  that,  knowing  this  to  be  true,  the  de- 
fendants, including  Katie  Holub,  wrongfully,  fraudulently  and  knowing- 
ly induced  and  oaused  the  Paitls  to  execute  the  said  real  estate  con- 
tract as  prepared  and  presented  to  them,  containing  the  provision  that 
they  then  and  there  execute  a  bill  of  sale  conveying  their  tea  and  cof- 
fee store  to  Mainz;  that  the  defendants  wrongfully  and  fraudulently  pro- 
cured plaintiffs  to  execute  and  deliver  to  Mainz  said  bill  of  sale  at 
that  time  "as  earnest  money"  as  provided  in  said  contract  and  to  deliver 
the  possession  of  their  tea  and  coffee  store  to  Mainz,  since  which  time 
they  have  been  deprived  of  its  possession. 

The  bill  also  alleges  that  an  opinion of  title  was 
thereafter  presented  to  plaintiffs,  which  disclosed  tlwt  one  Jacob  KIpo- 
eondi  claimed  an  interest  in  said  real  estate  adverse  to  that  of  Mainz; 
that  they  made  an  immediate  demand  upon  Mainz  and  his  attorney  to  clear 
the  title  to  said  real  estate,  but  the  defect  was  not  cured  within  the 
sixty  days  provided  in  the  contract;  and  that  for  more  than  six  months 
thereafter  repeated  demands  were  made  to  cure  said  defect,  but  the  de- 
fendants failed,  neglected  and  refused  to  do  so. 

The  bill  then  alleges  that,  immediately  after  the  execu- 
tion of  the  real  estate  contract  and  the  receipt  by  them  of  plaintiffs1 
bill  of  sale  of  their  tea  and  coffee  shop  on  October  1,  1923,  Mainz  and 
Katie  Holub  took  possession  of  said  store  and  caused  it  to  be  transferred 
and  sold  to  an  innocent  third  person,  who  paid  value  therefor,  and  that 
the  store  has  since  been  sold  to  various  persons  so  that  it  cannot  be 
easily  identified  nor  taken  possession  of  without  damage  to  innooent 
third  persons  who  have  dealt  *lth  the  property;  that  said  store  was  sold 
by  Katie  Holub  and  Mainz  with  the  assistance  of  Anthony  s.  Holub  long 
before  plaintiffs  ascertained  that  Mainz  oould  not  deliver  a  good  and 
merchantable  title  to  the  real  estate  involved  in  the  aforesaid  contract; 
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that  the  proceeds  of  the  sale  of  the  tea  and  ooffee  store  were  received 
and  kept  toy  the  defendants,  including  Katie  Holuto;  that  a  long  time 
after  the  contract  for  the  sale  of  the  real  estate  in  question  was  made 
plaintiffs  learned  that  h.atie  Holuto  owned  an  undivided  half  interest 
in  such  real  estate;  th  t  the  said  premises  have  since  toeen  conveyed 
to  other  persons;  and  that  plaintiffs  had  made  repeated  demands  upon 
defendants  to  pay  them  #4,000,  the  agreed  value  of  said  tea  and  coffee 
store,  which  demands  have  been  refused  and  ignored. 

The  bill  prayed,  among  other  things,  that  complete 
answers  toe  filed  by  the  defendants  disclosing  their  dealings  with 
plaintiffs,  their  respective  interests  in  said  real  estate,  the  dis- 
position they  made  of  the  tea  and  coffee  store,  who  shared  in  the  pro- 
ceeds of  the  sale  thereof,  why  plaintiffs  were  procured  to  execute  a 
bill  of  sale  to  said  store  and  to  deliver*  to  Mainz  immediate  pos^es^ion 
thereof,  whether  they  knew  of  the  claimed  interest  of  Kisosondi  in 
said  real  e  state  and  what  interest  he  actually  had  therein  and  why 
they  could  not  deliver  to  plaintiffs  a  good  and  merchantable  title 
thereto;  that  the  court  find  that  the  bill  of  sale  to  the  tea  and  oof- 
fee store  and  the  delivery  of  the  possession  of  sid  etore  had  been 
fraudulently  procured,  and  order  said  sale  set  aside;  that  the  defend- 
ants and  eaoh  *bf  them  be  decreed  to  pay  plaintiffs  14,000,  the  agreed 
value  of  their  tea  and  coffee  store,  with  interest  to  the  date  of  the 
entry  of  the  decree;  and  that  "upon  their  failure  to  pay  said  sums  so 
decreed8  the  court  order  to  be  issued  a  capias  ad  satisfaciendum  "for 
the  complete  enforcement  of  the  decree. ■ 

The  amendment  to  the  bill  of  complaint  in  the  Circuit 
court  action  alleges  in  substance  that  at  the  time  of  the  slgninsr  of 
the  real  estate  contract  the  Hormandy  avenue  property  had  already  been 
incumbered  with  a  Junior  mortgage  trust  deed,  recorded  July  1,  19::3, 
securing  a  note  for  ?1, 750,  dated  July  25,  1923;  that  this  second 
mortgage  was  an  additional  cloud  upon  defendant's  title,  to  which 
plaintiffs  objeoted  immediately  uoon  receiving  notice  thereof,  but, 
notwithstanding  their  objection,  defendants  neglected  and  refused  to 
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oure  this  defect  so  that  a  good  and  merchantable  title  coulr-  be  deliv- 
ered to  plaintiffs  wltaln  sixty  days  as  provided  In  the  aforesaid  con- 
tract. 

The  decree  of  the  Circuit  court  found  and  ordered  inter 

alia: 

"That  on,  to-wlt,  October  1,  1923,  the  complainants  entered  in- 
to a  written  contract  for  the  purchase  of  a  bungalow  at  53o7  ;outJa  Nor- 
mandy Avenue,  Chicago,  Illinois,  for  the  agreed  price  of  £9500.00;  that 
the  contract  was  executed  by  complainants  as  purchasers  and  one  ANTON 
iiAlNZ  as  purported  owner  and  seller  thereof;  that  negotiations  for  the 
sale  of  said  real  estate  were  carried  on  by  the  defendant  KATK  HOLUB, 
a  sister  of  said  J&NTON  MAINZ;  that  said  LATE  HOLUB  was  an  owner  of  said 
real  estate  together  with  said  iiWTON  HAXM2,  which  fact  wag  Unknown  and 
was  undisclosed  to  the  complainants  herein, 

"That  at  the  time  the  parties  entered  into  said  contract,  the 
said  defendant  KATE  HOLUB,  then  and  there  wrongfully,  wilfully,  knowlng- 
lngly.  and  fraudulently  Induced  the  complainants  herein  to  execute  a  bill 
of  sale,  selling  and  conveying  to  said  ANTON  BBflfz  a  tea  and  Coffee  Store. 
then  owned  by  said  complainants,  located  at  4017  Test  ?6th  Street,  Chicago, 
Illinois,  of  the  agreed  value  of  ^4000.00,  as  earnest  money  for  the  con- 
summation of  said  real  estate  purchase  contract,  and  to  imraediatly 
deliver  title  to  and  possession  of,  said  Tea  and  Coffee  Store  to  said 
ANTON  MAINZ,  on  behalf  of  said  defendant  itATS  HOLUB,  and  that  said  Uffl 
HOLUB  immediately  thereafter  took  possession  and  exercised  absolute 
dominion  and  control  over  said  Tea  and  Coffee  Store,  as  her  own  proper- 
ty, and  that  within  approximately  six  weeks  thereafter,  she  sold  and 
transferred  the  said  Tea  and  Coffee  Store  to  an  innocent  purchaser  and 
retained  the  proceeds  thereof;  that  the  assets  of  said  Tea  and  Coffee 
3tore  have  been  fully  dissipated  and  cannot  be  found  or  identified, 
(Italics  ours, ) 

"That  the  agreed  value  of  said  Tea  and  Coffee  Store  is  :4000.00 
which  the  complainants  are  entitled  to  have  returned  to  them,  together 
with  interest* thereon  from  October  1,  1923,  at  the  rate  of  Five  Percent 
Per  Annum,  which  interest  amounts  to  ??§261.10,  making  a  total  of  36261.10, 
due  and  owing  to  the  complainants  herein,  at  the  date  hereof. 

"It"  18  THEREFORE  ORDERED,  ADJUDGED  AND  DECREED,  that  the  con- 
tract entered  into  on  October  1,  1923,  between  AMTON  MAINZ  as  seller  and 
the  complainants  herein  as  purchasers  of  the  real  estate  at  5337  3outh 
Normandy  Avenue,  Chicago,  Illinois,  be  &n&   the  same  ie  hereby  cancelled 
and  declared  null  and  void  and  of  no  further  force  and  effect. 

"IT  IS  FURTHER  ORDERED,  ADJUDGED  AMD  DECREED,  that  the  sale  and 
delivery  of  said  Tea  and  Coffee  store  by  the  complainants  to  said  ANTON 
atAINZ  and  to  said  defendant  KATE  HOLUB,  be  and  the  same  is  nereby  va- 
cated, set  aside,  and  held  for  nought,  title  and  possession  thereof  hav- 
ing been  fraudulently  obtained  from  the  complainants  herein, 

"IT  13  FURTHEj  ORDERED,  ADJUDGED  and  DECREED,  that  a  Judgment 
be  and  the  same  is  hereby  entered  herein  for  and  on  behalf  of  said  com- 
plainants and  each  of  them  against  said  defendant  KATE  HOLUB,  for  the 
total  sum  of  principal  and  interest  amounting  to  ?6261.10,  ano  that  an 
execution  or  capias  ad  satisfaciendum  or  botji  may  issue  against  said 
defendant  KATE  HOLUB,  for  said  36261.10,  together  with  tne  costs  paid  out 
by  the  complainants  herein." 
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it is  urged  that  the  allegations  of  the  bill  of  com- 
plaint in  the  Circuit  court  proceeding  and  the  finding  of  the  decree 
of  that  court  that  the  tea  and  coffee  store  of  plaintiffs  was  fraudu- 
lently procured  from  them  by  Katie  Holub  established  malice  as  the  gist 
of  the  action. 

In  Corwln  v.  Tillman.  255  111.  App.  230,  where  the 
propriety  of  the  issuance  of  a  capias  ad  satisfaciendum  to  enforce  a 
decree  in  equity  was  questioned,  the  court  said  at  p.  838: 

"While  the  action  is  in  form  for  equitable  relief  the  gravamen 
and  gist  of  the  action  is  a  tort  clearly  set  out  in  the  second  amended 
bill,  namely,  the  perpetration  of  a  malicious  fraud.  Had  complainant 
brought  an  ex  delicto  action  of  deceit  based  upon  the  same  state  of 
facts  and  obtained  Judgment  there  would  be  no  question  as  to  the  malice 
being  the  gist  of  such  action  and  that  a  ca.  jsa.  would  issue  to  enforce 
the  judgment.  Upon  the  same  facts  malice  is  none  the  less  the  gist  of 
the  action  because  relief  Is  sought  in  equity,  and  under  the  principles 
stated  in  Whalen  v,  Billings, supra,  resort  may  be  had  to  the  same 
remedy  as  at  law  to  enforce  the  collection  of  the  decree  for  money. 
The  allegations  in  the  amended  bill  and  the  finding  in  the  decree  are 
that  defendant  falsely  and  fraudulently  made  the  misrepresentations  to 
complainant  therein  recited  for  the  purpose  and  with  the  intention  of 
deceiving  and  defrauding  him.  It  cannot  be  doubted,  therefore,  that 
malice  was  the  gist  of  the  action.  The  test  is  not  the  form  of  the 
action  (Barney  v.  Chapman,  21  Fed.  903)  nor  the  specific  relief  asked, 
but  whether  the  facts  upon  which  the  fight  of  action  rests  imply  malice. M 

In  re  Paar,  264  111.  App.  372,  the  court  said  at  p,  377: 

the  "While  the  defendant  does  not  contend  ih  this  court  that  the 
gist  of  action,  as  alleged  in  each  count  of  the  declaration,  was  not 
malice  except  on  the  theory  that  the  tort  was  waived  by  bringing  an 
action  of  assumpsit,  and  which  contention  we  have  held  untenable,  yet 
we  are  of  the  opinion  that  malice  is  the  gist  of  each  count  of  the  declar- 
ation. It  alleges  that  fraud  and  deceit  of  the  defendant  in  the  exchange 
of  the  properties,*  *  *.  Malice  is  the  gist  of  the  action  of  fraud  and 
deceit.  Jernberg  v.  Mix,  199  111.  254;  Scanlon  v.  Whalen,  249  111.  App. 
19,  ■ 

In  Lipman  v.  Goebel,  357  111,  315,  the  court  said  at  p.  3:5: 

"The  defendant  cannot  be  permitted  to  offer  evidence  in  this 
proceeding  that  his  conduct  was  not  willful  and  malicious.  That  issue 
was  submitted  to  the  jury  in  the  tort  case,  and  both  counts  of  the  declar- 
ation having  charged  malice  as  the  gist  of  the  action,  the  Judgment  of 
the  trial  court,  later  affirmed  by  the  Appellate  Court  is  res  Judicata 
upon  the  issue.  ***  We  hold  that  malice  was  The  gist  of  the  action  in 
the  case  at  bar. H 

It  is  manifest  that  where  equitable  relief  is  sought  as 
here  for  the  perpetration  of  a  malicious  fraud,  malioe  is  the  gist  of  the 
action.  That  is  the  "gist  of  the  action"  which  constitutes  the  basis  of 
the  suit  and  without  which  the  suit  could  not  be  maintainable.  It  is  the 
essential  ground  or  object  of  the  suit,  without  which  there  is  not  a  cause 
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of  action.  The  case  alleged  In  plaintiff's  bill  of  complaint  in  the  Cir- 
cuit court  was  one  charging  malice  and  not  merely  for  the  recovery  of 
money.  Malice  was,  therefore,  the  gist  of  the  action  and  the  capias  ad 
satisfaciendum  was  properly  issued.   (greener  v.  Brown.  323  111.  221.) 

The  Judgment  of  the  County  court  is  reversed  and  the 
cause  remanded  with  directions  to  remand  the  petitioner  to  the  custody 
of  the  sheriff. 

REVERSED  MD  HKJ4ANDED 
WITH  DIRECTIONS. 

Friend  and  Scanlan,  JJ.,  concur. 
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CORA  B.  SPENCER, 

Appellant , 

vs. 

CITY  OP  CHICAGO,  a  SiroerlWr  Courtf 

municipal  corporation,     ) 

Appellee.       )  Cook  County. 

MR.  PRESIDING  JUSTICE  T5ULLIVAN 
DELIVERED  THE  OPINION  OF  THE  COURT. 

This  1b  an  action  brought  by  plaintiff,  Cora  8.  Spencer, 
against  defendant,  City  of  Chicago,  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  sustained  by  her  January  25,  1934,  as  the 
result  of  falling  on  a  defective  curb  stone  and  sidewalk  in  said  City 
of  Chicago.  On  March  3,  1934,  forty-six  days  after  the  accident, 
plaintiff  served  the  statutory  notice  provided  under  the  Injuries 
Act  upon  defendant  by  leaving  a  copy  thereof  with  V/illlam  H.  Sexton, 
Alexander  H.  Smietanka  and  Peter  J.  Brady,  corporation  counsel,  city 
attorney  and  city  clerk,  respectively,  of  said  city.  Such  notice  fail- 
ed to  state  plaintiff's  address.  At  the  close  of  plaintiff's  case  the 
trial  court  sustained  defendant's  motion  to  direct  the  Jury  to  find  the 
City  of  Chicago  not  guilty,  because  the  notice  served  did  not  comply 
with  the  statute  in  that  it  failed  to  state  plaintiff's  address.  The 
Jury  returned  a  verdict  as  directed  and  Jud;Tnent  was  entered  thereon. 
This  appeal  followed. 

Plaintiff's  comnlaint,  including  the  defective  notice, 
was  filed  April  9,  1934,  The  defendant  filed  its  answer  April  25, 
1934,  in  which  it  denied  the  negligence  charged  and  demanded  proof 
by  plaintiff  as  to  the  care  exercised  by  her  at  the  time  of  the 
occurrence,  as  to  her  injuries  and  as  to  the  service  of  the  statutory 
notice.  Thereafter,  on  February  13,  1935,  the  defendnat  was  allowed 
to  file  an  amendment  to  its  answer,  which  denied  "that  the  Notice 
of  the  alleged  accident  served  on  the  City  of  Chicago  and  set  forth 
in  paragraph  6  of  the  complaint  is  a  sufficient  Notice"  and  asserted 
that  It  "does  not  comply  with  the  statute  requiring  said  Notice  to 
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bo  <rivon,    in  that  no  addraoo  or  pfltim  of  MNMMMJMJ  of  tho  Plaintiff  it 
wot  forth  In  (Wiia  Notla«.« 

in  HM   pr«*ont*-tlon  of  ptolMHtffli  «a»o  »h«  lntro-iuood 
In  ovidonoo  ov«r  dofond&nt1*  objoetion  a  carbon  oony  of  »  iottor  4at- 
•i  Fobru^ry  £1,  IM4«    »hirii  coot-.*!  nod  her  ad«r«««  and  ohiri 
oa*  wftllod  to   "Wmtm  l«    MMMMi        i  m  ■  Mm  ooono*!  of 

the  <fity  of  Ohle«)iro,   «tt#&«#tUMj  mi  adjuotMont  of  nor  rtaia,     *otio« 
h«tf  Mm*  oorrod  on  dofo.-dimt  to  prodooe  tao  MTigtaftl  Mj  »weh  l*tt«r, 
but  It  deol&rod  it*  inability  to  do  no. 

Plaintiff  oentendo  thut  th«  lotto,*  1 1  the  aorpor*/:.ion 

netin*«l  prllf  to  her  oonrlee  of  %hm  ywep»r%*d  statutory  notioo  upon 
tne  atoreeald  of floe**  of  the  defendant  oared  the  allowed  defeot  In 
oaid  itatotory  notioo  ^ina*  It  .-feolgneted  plaintiff vo  addrooaj   I 
"by  filing  an  answer  that  a»o*mted  to  &  eenoral   i»aue*  th«  taftMMfll 
waived  tmy  dofeot  In  the  statutory  "sotleo;    M  MM  ?ity  took  on- 

dae  adeanttt.$o  of  plaintiff  by  mi  tin**  >*ntil  MftMV  MM        ■'•    -Ion  of 
the  »i*  wont  ha  provided  by  Bt&tute  for  the  oereioe  of  the  not  loo  to 
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Section  2  of  "An  Act  concerning  suits  at  law  for  person- 
al injuries  against  cities,  villages  and  towns  (par  7,  sec  2,  ch.  70, 
111.  State  Bar  3tats.  1035)  requires  that  "any  person  who  is  about  to 
bring  any  action  or  suit  at  law  in  any  court  arelnst  any  incorporated 
city,  village  or  town  for  damages  on  account  of  any  person  1  injury 
shall,  within  six  months  from  the  date  of  the  injury,  or  when  the  cause 
of  aotion  accrued,  either  by  himself,  agent  or  attorney,  file  in  the 
office  of  the  city  attorney  (if  there  is  a  city  attorney,  and  also  in 
the  office  of  the  city  clerk)  a  statement  in  writing,  signed  by  such 
person,  his  agent  or  attorney,  giving  the  name  of  the  person  to  whom 
such  cause  of  action  has  accrued,  the  name  and  residence  o  the  person 
injured,  the  date  and  about  the  hour  of  the  accident,  the  plaoe  or  lo- 
cation where  such  accident  occurred  and  the  name  and  address  of  the 
attending  physician  (if  any)." 

In  Srford  v.  City  of  Peoria,  229  111.  547,  the  Supreme 
Court  held  that  the  notice  reouired  by  sec.  2  as  above  set  forth  is 
mandatory  and  a  condition  precedent  to  the  right  to  bring  such  an 
action  against  a  municipality.   In  Walters  v.  City  of  Ottawa,  240  111, 
259,  the  court  held  at  p.  863:   "The  statute  expressly  declares  that 
if  the  required  notice  is  not  given,  any  suit  brought  sha.ll  be  dis- 
missed and  the  plaintiff  barred  from  further  suing.  The  city  has  no 
power  to  waive  the  notice  and  is  under  no  liability  until  it  is  given." 
In  Oulmette  v.  City  of  Chicago.  242  111.  501,  the  court  said: "The 
question  of  notice  is  entirely  within  legislative  control"  and  "that 
the  wrong  date  in  the  notice  is,  in  effect  the  same  as  if  no  date  at 
all  were  given."  In  Condon  v.  Pity  of  Chicago.  249  111.  5i)6,  it  was 
held  that  "The  notice  attached  to  the  affidavits  was  defective  because 
it  did  not  state  about  the  hour  of  the  accident." 

In  Swenson  v.  City  of  Aurora,  196  111.  App.  8o,  the  court 
said  at  p.  92: 

"But  the  most  serious  defect  in  the  notice  in  question  is  the 
failure  of  appellee  to  state  his  place  of  residence.  The  residence 
given  in  the  notice  was  not  his  and  never  had  been.   The  omission 
of  the  place  of  residence  is  clearly  fatal  to  the  validity  of  the 
notice.   And  it  is  clear  that  this  defect  cannot  be  cured  by  the 


-  - 

■ 

j   »j[*   to  ••J 

.      *  a  id    < , ■ ■ 
::gfta  3*d  noiSos  to  sawao  dsifa 
odA  5na  ©Jab  ©dtf 

DUB    ©1©dW   H©1?£© 

©jar  ,VR-    .  <  • 

al  d  ;.«tf*  blsri  }Ta©9 

■•'??  a   Paulas*  «c 

dff   ,049 
-  dtt  11 

©vXbw  o-j   •zew-oq 

'■   .1.  2  -  ciyQ  al 

•    :   ;©»D 

©«j&8   ©xl  ,  -nw  #&* 

9dT"    **ui;t  6I*d 
;    *on  bJ 

<  >  •*  go^iv 

Jjb  JB)X«8 

:©e   3?  oat  id*   Jctl" 

't/Iiat 

to  x^-r  )tf.al  \J  .fa»i  to  BO&Lq  nrii   to 


-4- 

showing  that  he  resided  at  some  other  place  on  the  same  rtreet,  for 
It  Is  the  very  f*ct  that  he  re  ided  at  some  other  nlace  than  the  one 
mentioned  In  the  notice  that  renders  the  notice  invalid.   Unquestion- 
ably, the  purpose  which  the  Legislature  had  in  view  In  requiring 
the  notice  to  state  the  name  and  address  of  the  party  injured  and 
the  name  and  address  of  the  attending  physician  was  to  ;rive  cities, 
towns  and  villages  In  cases  of  this  kind  correct  information,  up- 
on which  they  could  properly  pursue  their  lnvestige.tlon,  to  ascer- 
tain the  extent  and  nature  of  the  injury  suffered  by  the  t>erson 
injured,  which  in  many  cases  might  become,  as  it  did  on  the  trial 
of  this  case,  an  important  and  controverted  question.  It  is  evident, 
therefore,  that  a  definite  and  c  rrect  statement  as  to  the  residence 
j of  the  party  injured,  in  the  notice,  is  of  co-ordinate  importance 
with  a  correct  and  definite  statement  of  the  place  where  the  Injury 
occurred, ■ 

It  is  manifest  from  the  above  decisions  that  the  notice 
filed  with  the  officials  of  the  City  of  Chicago  in  the  instant  cas^  was 
fatally  defective  and  precluded  pi,.  Intiff  from  maintaining  her  action. 
In  Mlnnls  v.  Friend,  360  111.  328,  where  the  notice  was  held  defective 
because  it  lacked  the  signature  of  the  person  injured  or  his  agent  or 
attorney,  the  court  said,  "The  notice  should  not  have  been  admitted  in 
evidence  and  a  motion  to  direct  a  verdict  for  the  City  of  Chicago  at 
close  of  plaintiff's  evidence  should  have  been  allowed."  Inapmuch  as 
plaintiff's  notice  was  invalid  and  inadmissible  in  evidence,  it  is 
idle  to  urge  that  it  was  cured  or  could,  be  cured  by  the  letter  contain- 
ing her  address,  heretofore  referred  to,  from  plaintiff's  attorney  to 
defendant's  corporation  counsel. 

The  record  discloses  no  objection  on  the  part  of 
plaintiff  to  the  order  of  the  court  allowing  defendant  to  file  the  a- 
mendment  to  its  answer  which  ahallenged  the  validity  of  the  notice, 
and  it  has  been  repeatedly  held  that  a  question  not  raised  in  the 
trial  court  cannot  be  presented  for  the  first  time  on  appeal.   De- 
fendant ■ I  original  answer,  if  it  waived  anything,  could  only  be  held 
to  have  waived  defects  as  to  form  in  plaintiff's  complaint.  The  de- 
fect In  queetion  in  plaintiff's  notice  was  material  and  substantial 
In  that  It  constituted  a  failure  to  comply  with  one  of  the  essential 
requirements  of  the  statute.  In  our  opinion  the  trial  court  did  not 
abuse  its  discretion  in  allowing  defendant  to  amend  its  answer. 

In  answer  to  plaintiff's  claim  that  the  defendant  was 
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guilty  of  bad  faith  In  falling  to  call  ner  attention  to  hnr  defective  not- 
ice within  the  six  month  period  allowed  for  filing  notice  so  that  she  mi  ht 
have  cured  same,  It  ie  sufficient  to  state  that  it  was  the  duty  of  plain- 
tiff and  her  attorney  to  file  a  oroper  valid  notice  thet  compiled  with 
the  statute,  the  provisions  of  which  are  clear  and  unambiguous.  There  Is 
no  question  of  bad  faith  on  the  part  of  defendant  involved  in  this  case. 

For  the  reasons  stated  herein  the  Judgment  of  the  Superior 
court  Is  affirmed. 

AFFIRMED. 

FRIEND  and  SCANLAW,  JJ.,  concur. 
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PETE  L.  EVANS,  as  Successor  Trustee, 

Plaintiff, 


VS, 


WORTHIE  iff.  HAYNES,  et  al, 

Defendants, 


PETE  L.  EVANS, 


Appellant, 


vs, 


WILBUR  E.  HOWETT,  et  al, 

Appellees, 


from 
Circuit  Court 

Cook  CAunty. 


28  7  11.629' 


MR.  PRESIDING  JUSTICE  SULLIVAN 
DELIVERED  THE  OPINION  OF  THE  COURT. 

Thie  appeal  seeks  to  reverse  an  order  entered  by  the 
Circuit  court  removing  Peter  L.  Evans  as  trustee  under  the  trust  deed 
"being  foreclosed,  as  trustee  in  possession  of  the  mortgaged  premises 
and  as  receiver  therefor.  The  appellees  filed  no  brief. 

Peter  L.  Evans  (hereinafter  for  convenience  referred  to 
as  the  respondent)  was  by  the  terms  of  the  trust  deed  foreclosed  in  this 
proceeding  designated  and  appointed  successor  trustee  to  the  Home  Bank  & 
Trust  Company,  the  original  trustee,  which  filed  the  complaint  herein 
but  became  in-solvent  during  the  pendency  of  this  cause.  The  bank  through 
its  receiver  resigned  as  trustee  and  the  respondent  acting  as  suooessor 
trustee  in  its  place  and  stead  was  substituted  as  plaintiff.  Evans  was 
placed  in  possession  of  the  mortgaged  property  involved  February  9,  1-33, 
for  the  purpose  of  operating  and  managing  same,  which  he  did  until  Aug- 
ust 1,  1935*  On  that  date  objection  was  raised  to  his  managing  the  prop- 
erty as  trustee  after  the  entry  of  the  decree  of  foreclosure,  and  pur- 
suant to  such  objection  an  order  was  entered  authorizing  him  to  act  as 
receiver  of  the  oremises.  The  order  appointing  respondent  receiver  ex- 
pressly stated  that  he  was  so  appointed  to  obviate  any  objection  which 
might  be  raised  to  his  management  of  the  property  in  the  capacity  of 
trustee  after  entry  of  the&ecree  of  foreclosure.  April  2,  1936,  one 
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ffilbur  E.  Howett  and  others,  purporting  to  act  as  agents  for  certain 
holders  of  bonds  secured  by  the  trust  deed  in  question,  filed  a  eeri- 
fied  petition  seeking  the  removal  of  the  respondent  as  trustee  and  as 
receiver,  The  petition  contained  no  charges  of  fraud,  misoonduot  or 
mi smanageiaent  on  the  part  of  the  respondent  as  trustee  or  receive/,  ex- 
cept the  claimed  assertion  that  he  leased  the  premises  at  an  Inadequate 
rental.  The  petition  further  charged,  however,  that  Evans  had  been 
ordered  to  make  a  report  as  receiver  to  the  court,  which  had  not  been 
made,  and  that  certain  accounts  payable  of  the  owner,  who  had  thereto- 
fore been  placed  in  possession  of  the  property  in  lieu  of  a  receiver, 
had  not  been  paid,  although  respondent  had  been  directed  to  pay  them  by 
order  of  court.  The  petition  did  not  charge  that  any  property  or  moneys 
coming  into  the  hands  of  the  respondent  as  trustee  or  receiver  had  been 
illegally  disbursed,  wasted  or  misapplied, 

Evans  filed  a  verified  answer  denying  the  material  al- 
legations of  the  petition  and  the  matter  was  set  down  for  hearing  April 
6,  1935,  A  hearing  was  held  on  that  day,  at  which  no  evidence  was  intro- 
duced to  support  the  charges  made  in  the  petition.  Additional  hearings 
consisting  only  of  colloquy  between  court  and  counsel  and  statements 
and  argument  of  eounsel  were  t!  ereaf ter  had,  but  no  sworn  testimony  or 
evidence  of  any  kind  was  offered  or  received  at  such  hearings.  At 
these  hearings  unsupported  and  unverified  statements  were  made  by 
counsel  representing  the  petitioners  and  counsel  for  the  respondent 
repeatedly  objected  to  the  method  of  procedure,  requesting  an  opportun- 
ity to  be  heard  and  to  submit  evidenoe.  On  the  late  afternoon  of  April 
8,  1936,  at  the  conclusion  of  such  hearings  as  were  had,  the  court  in- 
structed counsel  for  respondent  to  draft  and  present  to  counsel  for  all 
interested  parties  an  order  containing  provisions  for  the  removal  of 
Evans  as  trustee  and  receiver  and  directing  him  to  file  his  final  ao- 
count  in  ten  days.  Notwithstanding  that  the  oourt  had  instructed 
counsel  for  Evans  to  draft  and  present  the  order  indicated,  the  follow- 
ing day,  April  9,  1936,  an  order  removing  the  respondent  as  trustee 
and  receiver  was  presented  to  the  court  by  someone  from  the  offioe  of 


Xii    tnc  TJt  Jb««r.  o9*n/o»a  aJbnod  to  bip 

ic  S©  a^g-xaii©  on  i>«/xlj(s*noo  nc:  •  ovieoaT: 

,  !  no  98  ■  ;ai38«x  ntft  to  *T8q  ©d*  no  JnejnesBfljaarB  Jte 

ta  39  b«8£8l  9>d  iaiii  fxol2*X88ta  bsml&Io  arU  *f§fc„ 

,  t  ;.rt  ccUUso   axiT     „X>..;?ne*x 

(oXriw    t#TOt  ?vJ!eo©Tt  84  Jnoqai  *  ©Jtaa  o*  b9ri 

,  -^jaq  s#£u;oooa  nl..^fneo   $£;:  <afc&a 

,1©  9riJ  to  it«i889$aoq  til  baoaXq  naed  siot 

\0  aaii?  -"esq  otf  tetofxiS  barf  ;ffi9X»fi©qa©*i  xigwori^le    ^Maq  nsacf  Job  Aa4 

Mjcio  tf«fl  5ib  fl©2*23"o<j  arts'     *£*ii/go  *< 
t*  as  *n»6floqa»«i  aftf  to  Bfcna/£  &d3  otfni 

bntasm  ,JE>©Bi0cfslJb  xXX;*3©XXi 
-  a/s.ara 

tea  a«tr  "rstftfAffi  eii*  Jta*  aoltiJeq    aritf  lo  nnoXtx$9l 

e*w  sflTBad  i.  [   , 

:   aJfcuBM  a9?.*T8s.9  «;! f   tioqqy.-t   ot  &©$fi| 
aJitsp^  ^^witecf  ^wpoXXoo  to  ^Xnc 

*io  ,         ■t©d-l«9'j9!?^£rtov  ■  naatuyiis 

to  fes«C8l1o  saw  fenijl  vu  lo  sonaMve 
,.*j  Jjatooqqi; 
it  aq  9*M  suXtfneaireqai  .Xaaiuroo 

.-ortefoiva  tfiatdi/a  ©tf  i>mi  f««8ff  ad 

•3£ltf     ,»«£(    818W 

XX*  %q1   lacii  Xaanuoo   t;ftooM3|i|£ 

o«9*i  ©ritf  to!   :.  »(©©  tafenco  xu»  aalJaaq  toJaateJui 

«  'isv/fcoflT  bttB  9©tfaui?  88  anavS 
Imifowitfnni  6.  lit  ^irifcnaJnritlwtfoi'l     .ax-afi  ns?  nl  Jfii/c© 

-*oXX<  ,  ana  *fen£- 

•»*s  laino  n«    ,66^1    ,£   XiiqA    , 


-3- 
Attorney  H.  J.  Rosenberg  and  no  previous  notice  of  the  presentation  of 
this  order  to  the  court  was  given  to  counsel  for  any  of  the  Interested 
parties,  nor  were  they  given  an  opportunity  to  examine  the  same  before 
Its  presentation.  This  order,  which  was  entered  by  the  court  In  the 
absence  of  counsel  for  the  petitioners  and  respondent,  did  not  In  all 
respects  conform  to  the  directione  of  the  court  and,  as  has  been  stated, 
was  prepared  not  by  respondent's  counsel  as  Instructed  by  the  court  but 
by  counsel  for  another  party  In  interest  In  the  foreclosure  proceeding 
who  did  not  represent  any  of  the  petitioners  on  whose  behalf  the  im- 
mediate petition  was  filed. 

Pursuant  to  notice,  counsel  for  respondent  presented  to 
the  court  April  15,  1936,  the  order  removing  respondent  as  trustee  and 
receiver,  which  he  had  been  directed  by  the  court  to  prepare.  The  court 
refused  to  enter  this  order  and  informed  counsel  for  respondent  and  the 
other  counsel  present  that  an  order  removing  Evans  as  trustee  and  re- 
ceiver had  already  been  entered.  At  this  hearing  a  Mr,  Fishman  from  At- 
torney Rosenberg's  office,  admitted  presenting  the  order  which  had  been 
entered  and  also  admitted  that  he  had  neglected  to  include  therein  a  pro- 
vision fixing  the  amount  of  the  appeal  bond  as  fixed  by  the  court  April 
8m  1936,  Counsel  for  the  respondent  called  the  court's  attention  to  the 
fact  that  he  was  not  present  at  the  time  of  the  presentation  of  the 
order  entered  April  9,  1936,  and  that  he  did  not  have  an  opportunity  to 
examine  it  before  its  entry.  He  then  objected  to  the  entry  of  said 
order  of  April  9,  1936,  and  the  procedure  followed  In  connection  with 
lta  entry,  but  without  avail.  The  court  allowed  the  order  of  April  9, 
1936,  to  statod,  permitting  it  to  be  amended  to  show  the  amount  of  the 
appeal  bond  as  previously  fixed.  Thereafter,  on  April  20,  1936,  re- 
spondent presented  a  petition  and  motion  to  vacate  the  order  of  April 
9,  1936,  removing  him  as  trustee  and  as  receiver,  which  order  was  per- 
emptorily denied  by  the  court  without  affording  respondent  an  opportun- 
ity to  be  heard  on  hie  motion  and  petition.  The  order  of  April  9,  1936, 
contained  a  number  of  findings  of  fact  which  were  totally  unsupported 
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by  evidence  Introduced  at  any  of  the  hearings  and  some  of  the  findings 
contained  therein  are  not  even  supported  by  the  allegations  of  the  peti- 
tion presented  for  the  removal  of  respondent. 

Respondent  contends  that  the  finding  and  order  of  the 
trial  court  are  not  supported  by  any  evidence;  that  the  court  was  with- 
out power  to  remove  him  as  trustee  except  upon  presentation  of  a  proper 
petition  charging  misconduct  or  other  acts  inconsistent  with  his  duties 
as  trustee,  and  then  only  after  a  hearing  at  which  he  was  afforded  an  op- 
portunity to  present  evidence  in  his  defense;  that  the  court  abused  its 
liscretion  in  ordering  the  removal  of  the  respondent  as  receiver  without 
requiring  evidence  in  support  of  the  allegations  of  the  petition  for  his 
removal;  that  the  court  erred  In  denying  respondent  the  right  to  be  heard 
an  the  charges  against  him  contained  in  the  petition;  that  the  court  erred 
Ln  not  requiring  petitioners  to  prove  that  they  had  a  beneficial  Interest 
Ln  the  trust  estate  before  removing  respondent  as  trustee;  and  that  the 
uourt  erred  in  entering  the  order  of  removal  without  notice  to  the  parties 
>f  its  entry  and  without  giving  them  an  opportunity  to  examine  such  order 
oefore  it  was  entered. 

The  chancellor  heard  no  evidence  in  support  of  the 
sharges  contained  in  the  aforementioned  petition  and  absolutely  refused 
bo  hear  evidence  which  the  respondent  requested  that  he  be  permitted  to 
sffer  to  refute  such  charges.  The  law  Is  settled  in  this  state  that  a 
trustee  cannot  be  removed  except  upon  charges  of  breach  of  trust,  dls- 
lonesty,  fraud,  mismanagement  or  some  other  breach  of  fiduciary  duty  and 
then  only  after  a  hearing  on  evidence  offered  and  received  in  support  of 
the  charges  and  an  opportunity  afforded  the  trustee  to  refute  same. 
(Cohen  v.  Central  Republic  Trust  Company ,  282  111.  App.  569;  People  v. 
Powell.  355  111.  582;  White  v.  Maeoueen.  360  111.  236;  Bauer  v.  Llndgren. 
279  111.  App.  397;  In  re-  Scott,  62  I*  Y.  S,  1059;  In  re-KllKore.  22  N.E. 
L04;  Perry  on  Trusts,  6th  Ed.  Sees.  276,  277.)  That  this  rule  is  general- 
ly recognized  appears  from  65  C.  J.  633,  sec.  482,  where  it  is  stated: 

"This  general  rule  applied  to  the  removal  of  trustees  is  that 
such  removal  should  not  be  made  unless  there  are  acts  or  circumstances 
endangering  the  trust  fund,  such  as  mismanagement,  Incompetency,  or 
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dl  shone  sty.  " 

It  was  not  even  shown  that  the  petitioners  »ho  sought 
the  trustee's  removal  or  those  they  claimed  to  represent  were  beneficially 
Interested  In  any  manner  in  the  trust  estate.  The  established  rule  is 
that  only  a  party  beneficially  interested  in  the  trust  estate  may  petition 
the  court  for  the  removal  of  a  trustee.  The  right  to  apply  for  removal 
of  a  trustee  will  be  denied  to  persons  lacking  the  requisite  interest  In 
the  execution  of  the  trust,   (65  C.  J.  629,  sec.  470;  Cohen  v.  Central 
rrust  Company,  supra;  Holman  v.  Renaud.  125  3.  V.  843.) 

One  of  the  grounds  alleged  in  the  petition  for  the  re- 
moval of  Evans  as  receiver  was  that  he  was  not  qualified  to  aot  in  that 
capacity  since  he  was  the  trustee  plaintiff  in  the  proceeding.  It  is  a 
generally  recognized  rule  that  a  party  to  the  suit  should  not  be  appointed 
receiver  therein.  Iroquois  Furnace  v.  Kimbarjt,  85  111.  App.  399;  High  on 
Receivers,  3rd  ed.  70;  Benneson  v.  Bill.  62  111.  408;  Finance  Co.,  v.  Cj. 
I.  R.  Co..  45  Fed.  R<*p.  436.)   Where,  however,  all  of  the  parties  in 
Interest  agree  to  or  acquiesce  in  the  appointment  of  a  trustee  as  receiver, 
ire  perfeive  no  equitable  or  legal  bar  to  such  appointment.  In  the  instant 
case  no  objection  was  raised  to  Evans  acting  as  receiver  of  the  premises 
except  by  the  petitioners,  and,  their  Interest  in  the  property  Involved 
not  having  been  shown,  the  chancellor  was  not  Justified  in  removing  re- 
spondent as  receiver  on  their  petition.  As  to  the  other  grounds  alleged 
for  the  removal  of  Evans  as  receiver,  no  evidence  was  offered  by  the 
petitioner©  to  substantiate  the  charges  made  and  the  rules  heretofore  set 
forth  as  to  the  removal  of  a  trustee  are  applicable  to  the  removal  of  a 
receiver. 

In  any  event,  the  entry  of  the  order  removing  Evans  as 
trustee  and  as  receiver  without  notice  to  the  parties  and  without  giving 
them  an  opportunity  to  examine  same,  constituted  an  unwarranted  abuse  of 
discretion  by  the  chancellor.  It  will  be  remembered  that  on  April  8, 
1936,  the  chancellor  Instructed  counsel  for  the  respondent  to  draft  the 
order  of  removal  and  present  same  to  oounsel  for  all  interested  parties 
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ana  that,  notwithstanding  such  instruction,  on  the  very  next  day,  April 
9,  1936,  the  order  of  removal  in  question,  prepared  and  presented  by 
counsel  for  a  party  not  interested  in  the  immediate  proceeding,  was 
entered  without  notice  to  counsel  for  any  of  the  other  parties.  The 
action  of  the  court  in  this  regard  was  highly  improper  and  cannot  be 
countenanced* 

For  the  reasons  indicated  herein  the  order  of  the  Cir- 
cuit court  of  April  9,  1936,  is  reversed  and  the  cause  remanded  with 
directions  to  allow  the  parties  a  proper  hearing  on  the  merits  on  the 
petition  for  the  removal  of  the  respondent  as  trustee  and  receiver  and 
the  respondent's  answer  thereto, 

REVERSED  AND  REMANDED 
WITH  DIRECTIONS, 
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ELBA  KO'KAtfSGtf, 

Appellee , 

CHICAGO  CITY  BAcGK  &  TRUST 
COMPAQ/,  a  corporation, 
Appellant* 
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7I.A.  6301 


iih*  wssxrawfi  justice  suliivah 

EKLIYERBD  THE  OP1MIOU  OP  TR';;  COURT. 


This  appeal  seeks  to  reverse  an  order  entered  "by  the 
Superior  court  July  24,  1936,  granting  plaintiff,  :51sa  Hookanaon, 
a  temporary  injunction  against  defendant,  Chicago  City  Dank  h 
Trust  Company  (hereinafter  referred  to  as  the  bank)  without 
notice  and  without  bond.   hen  the  court  on  ugust  10,  1936, 
continued  its  motion  to  dissolve  the  injunction  to  September 
21,  1936,  defendant  filed  its  notice  of  appeal  ^ugust  ly,  1936* 

The  injunction  ma  ordered  solely  upon  the  allegations 
of  count  four  of  the  complaint,  which  are  in  suhetance  that 
plaintiff  is  a  resident  of  Chicago  and  defendant  is  a  bank! 
that  plaintiff  was  the  owner  and  holder  of  a  note  for  £7,500 
eecurcd  "by  trust  deed,  taftiloh  she  deposited  as  collateral  security 
with  the  bank  to  secure  on  indebtedness  due  from  her  to  defendant 
upon  her  collateral  note|  that  default  having  been  made  in  payment 
Of  interest  due  upon  her  note  secured  hy  the  trust  deed,  which 
plaintiff  h».d  deposited  with  the  bank  as  collateral,  defendant 
through  its  attorneys  foreclosed  said  trust  deed  in  the  name  of 
plaintiff  and  obtained  a  decree  of  foreclosure  and  sale  of  the 
property  described  therein;  th  t  such  property  was  UA   in  at  the 
sale  Octoher  2.  1933,  in  the  name  of  plaintiff  for  3,200,  whioh 
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was  less  than  the  amount  due  under  the  decree;  that  the  sale 
was  confirmed  and  a  deficiency  decree  entered  in  favor  of  plain- 
tiff for  $943.22;  that  plaintiff  indorsed  the  master's  certifi- 
cate of  sale  in  blank  and  the  bank  held  it  as  collateral  security 
for  plaintiff*  indebtedness  to  it;  that  the  bank  "held  the  eaid 
certificate  for  collateral  purposes  only  as  collateral  security 
to  the  plaintiff* b  several  notes  executed  from  time  to  time,  each 
in  renewal  of  another,  the  last  of  which  notes  w&3  executed  April 
23 »  1926 |  due  60  days  after  date9  for  the  principal  sum  of 
$7,637.10;"  that  in  addition  to  3aid  master's  eertificate  defend- 
ant continued  to  hold  as  collateral  security  for  the  payment  of 
plaintiff's  renewal  collateral  note  of  April  23,  1936,  five  real 
estate  loans  notes  signed  by  "3mma  Flack  Chavis,  in  the  aggregate 
par  amount  of  C<9>825»  an  extension  agreement,  a  trust  deed,  a 
mortgage  policy  and  an  insurance  policy,  all  pertaining  to  property 
at  5221  oouth  Michigan  avenue,  as  well  as  a  certificate  of  deposit 
for  a  bond  signed  by  Etta  M.  v»hittingham  for  ,)1,000|  that  plaintiff 
is  informed  that  since  April  23,  1936,  defendant  has  exchanged  ths 
$9,825  Chavis  notes  and  received  in  lieu  thereof  #3,200  Home  Owners 
Loan  Corporation  bonds  signed  by  said  Chavis,  which  bonds  arj  plain- 
tiff's property;  that  without  plaintiff's  knowledge  and  consent 
defendant,  through  its  agents  and  officers,  caused  the  name  of 

illiam  B*  Pieher,  then  one  of  the  bank' 3  attorneys  and  agenta,  to 
be  inserted  in  the  master's  certificate  over  ber  blank  indorsement, 
purporting  to  complete  the  assignment  of  the  certificate  to  the 
bank;  that  the  period  of  redemption  of  the  property  involved  in  the 
foreclosure  proceeding  expired  October  3,  1934,  and  the  owner  of 
the  equity  therein,  Walter  Zwinskes,  lived  and  resided  in  part  of 
the  premises  and  rented  the  remaining  portion  thereof  since  the 
date  of  the  sale;  that  May  18,  1936,  without  the  knowledge  and 
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c onsen t  of  plaintiff ,  defendant,  through  its  agent  and  attorney 
William  S«  Fisher,  permitted  eaid  Walter  Kwinskes  to  redeem  the 
property  from  the  sale  and  Mil  William  B.  Fisher  certified  the 
redemption  in  writing  on  the  master's  certificate!  that  the 
master's  certificate  contained  an  indorsement  thereon  that  Salter 
Xwinskes  p&id  the  full  amount  for  which  the  real  estate  described 
in  said  certificate  was  sold,  together  with  interest  and  costs  and 
that  "the  sale  evidenced  by  the  within  certificate  has  been  duly 
redeemed  according  to  law,  and  that  the  certificate  and  duplicate 
thereof  of  record  in  the  office  of  the  recorder  of  deeds  .in  and 
for  Cook  county,  Illinois,  have  become  and  no?  is  null  and  voidj" 
and  that  the  master's  certificate  bearing  the  certificate  of 
redemption  was  thereafter  rerecorded  in  the  office  of  the  Heoorder 
of  Deeds  of  Cook  county ■ 

Count  4  also  alleged  that  "Walter  Zwlnskes  was  then  re- 
quired to  pay  f-9,512  *  *  *  to  the  defendant  for  the  benefit  of 
this  plaintiff  for  the  redemption  of  said  property  from  said  fore- 
closure sale  as  required  by  la'.vjw  that  ''plaintiff  has  requested 
and  demanded  that  the  defendant  credit  said  redemption  money  on 
her  note  for  &7» 637*17  for  which  it  held  the  said  Master's 
Certificate  as  collateral,  and  pay  her  any  sum  due  her  after  the 
satisfaction  of  her  said  note,  and  to  surrender  all  other  collateral 
which  it  holds  for  her  said  note*  this  the  defendant  bank  has  failed 
and  refused  to  do  and  threatens  it  will  sell  the  aforesaid  collateral 
other  than  the  Master  Certificate  on  eaid  note  and  confess  Judgment 
on  her  said  note.  That  the  aforesaid  redemption  money  for  said 
Master  Certificate  is  more  than  enough  to  satisfy  the  plaintiff's 
said  note  held  by  the  defendant,  and  that  the  said  money  should 
as  required  by  law,  be  applied  to  satisfy  her  said  note|  that  she 
believes  that  if  the  defendant  is  not  restrained  and  enjoined  by 
order  of  this  court  that  the  defendant  will  sell  at  a  sacrifice 
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the  aforesaid  Home  Loan  Bonds  and  said  Certificate  of  Deposit 
Ho*  22  for  bond  Ho.  30  signed  by  'tftta  <hittine£iam  for  $1,000 
and  any  other  collateral ,  which  it  mitr3it  haTe  belonging  to  the 
plaintiff ,  and  that  it  will  confess  judgment  on  her  said  note 
and  cause  her  to  defend  said  judgment, all  of  which  would  irreparably 
injure  and  damage  the  plaintiff,  and  that  the  defendant  should  bo 
temporarily  enjoined  and  restrained  from  so  doing,  until  the  further 
order  of  the  court. * 

It  was  further  alleged  in  this  count  that  "the  defendant 
should  be  required  by  order  or  decree  of  this  court  to  satisfy  plain- 
tiff's note,  from  the  redemption  money  from  said  foreclosure  sale 
and  to  surrender  said  note  and  the  aforesaid  bonds,  insurance  poli- 
cies, and  Trust  Deeds,  if  any,  which  it  holds  as  collateral  for  said 
note,  of  this  plaintiff  and  render  to  this  plaintiff  a  full,  true 
and  complete  statement  of  moneys  received  and  expended  pertaining 
to  6aid  collateral.  That  the  plaintiff  believes  that  said  injunc- 
tion, should  issue  without  notice  to  the  defendant  and  without  bond 
by  this  plaintiff  that  she  believes  it  would  be  injurious  to  her 
interest  to  give  notice  of  her  application  for  said  temporary 
injunction  .M 

The  complaint  was  filed  July  22,  1936,  and  on  July  24,  1936, 
the  order  for  the  temporary  injunction  was  entered  as  follows* 

"It  is  therefore  ordered  and  decreed,  that  the  Clerk  of 
this  court  issue  the  people's  writ  of  injunction  restraining  the 
Chicago  City  Bank  and" Trust  Company,  a  corporation  defendant, 
its  agents  and  a ttorneys 

•1.  Prom  selling,  transferring  or  disposing  of,  in  any  way 
the  Home  Owners  Loan  Corporation  bonds  towit  #3200.00 

■2.  The  Certificate  of  Deposit  #22  for  bond  #30  signed  by 
Etta  M.  hittingham  for  01,000  all  held  by  it  as  collateral  for 
plaintiff's  note  dated  April  23,  1936. 

"3.  And  from  confessing  judgment  or  suing  at  law  or  in 
equity  upon  plaintiff's  said  note  held  by  it  for  $7,637.17  until 
the  further  order  of  this  court. 

■4.  Por  good  cause  shown  plaintiff  is  exoused  from  g.Ying 

bond  herein." 

Defendant  contends  that  the  granting  of  the  injunction  was 
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in  violation   of   its   ri^itr    as   defined   in  sees*   3  and  9   of   an  act 
to  Beviae   the  Law  in  Selation  to  Injunctions,   ac   .'jtecded,    (olu 
69,   111*    -tste  Bar    "tats.,   19~-c);    that   sec.   3  provider;   that  no 
court   shall  grant  an  injunction  rithout  previous  notice  of    the 
time  and  place   of   the  application  therefor  nicer  it  shall  appca* 
from  the  cctplaint  or  affidavit  accompanying  same   that   thi    r_,hts 
of   the  plaintiff  will  be  unculr  prejudiced  if   the  injunction  is 
not  issued   immediately  or  without  notice;    that   "there  was  no   showing 
to   this   effect   in   the   cor.plalnt  and  no  affidavit   accompanied   the 
same;"   that  sec.  9   provides   "that  before  an  injunction  «h*li   issue 
the  plaintiff   shall  give   bone   in  such  penalty  and  upon  such  conditiooi 
and  with  such  surety  as  nay  he  required  by  the  judge,   prorided  bond 
nay  not  be  required  when  for  good  cause  shown  the  cour;  it  of  c pinion 
that  the  injunction  ought  to  be  granted  without  feOBtf"   and  that  no 
cause  was   shown  that  the   injuncticn  should  be  granted   without   soma* 
Plaintiff's    theory  ae   stated  in  her  brief  is   that   -there  is 
alleged  in  the  complaint  upon  which  the  injunction  issued  s  nt 

facte    to  sauce   it  appear   to   the   chancellor  issuing  the  injunction 
order   that   plaintiif *s  property  rights  would  be  prejudiced  or  d 
if  he  did  not  issue   the  order  without  notice   ;o  the  defendant*  as 
provided   in  sec.   3,   chap.    69,   111.   State  Bar   -tats.,   1935;   t 
the  Chancellor,  within  his   round  discretion,  for   good  eaise 
frooi  the  facts  alleged  in  the  complaint,  properly  excused  plaintiff 
froB  giving  bond}  and  that  the  injunction  ord?r  properly  issued 
without  notice   to  the  defendant  and  without  bond." 

the  facts   alleged   in  plaintiff's   eworn  complaint  must  be 
accepted   as   true  and,   in  our   opinion,    such  facts  were   sufficient 
to  have  made   it  reasonably  appear   to  the    trial  court   that  plaintiffs 
rights  would  be  unduly  prejudiced  if   the  injunction  did  not  is.ue 
without  notice.     It  appears  from  the  complaint  that  the  master's 
certificate,  which  the  bank  held  as  collateral  for  plaintiff,  note 
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for  $7,637*17,  due  June  23,  1936»  evidenced  the  sale  of  the  property 
in  question  Oetober  2f   1933,  to  plaintiff  for  $8,200.  The  Dank  had 
without  plaintiff's  knowledge  or  consent  caused  to  he  inserted  over 
her  "blank  indorsement  in  the  master's  certificate  the  name  of 

illiaia  K.  7isher,  one  of  ita  agents  and  attorneys,  as  her  assignee. 
May  18,  1936,  to  redeem  the  property  the  mortgagor  paid  to  the  bank's 
agent  and  attorney  $9,512,  which  included  the  amount  for  which  the 
property  wan  sold  at  the  foreclosure  sale  and  interest  on  same. 
Learning  of  the  rad^mption,  plaintiff  demanded  of  the  bank  that  it 
apply  the  aforesaid  redemption  money  received  hy  it  to  the  satisfac- 
tion of  her  note.  This  the  oank  failed  and  refused  to  do.  The  bank 
held  as  additional  collateral  security  for  the  payment  of  plaintiff's 
note  &3#2Q0  of  Home  Owners  Loan  Corporation  bonds  and  a  certificate 
of  deposit  for  another  bond  of  $1,000,  which  it  threatened  to  sell, 
as  well  as  to  confess  judgment  upon  her  note.  Plaintiff  believed 
that  defendant  would  execute  its  threat  M  made,  sell  Um  bonds  held 
as  collateral  to  her  note  and  confess  judgment  on  said  note,  if  not 
restrained,  causing  her  irreparable  injury  end d amage. 

There  was  ample  justification  for  the  chancollor  t o  fairly 
conclude  from  these  facts  and  others  alleged  in  the  complaint  that# 
in  view  of  its  refusal  uo  turn  over  to  plaintiff  the  af  orementi  oned 
bonds  and  balance  of  cash,  if  any»  remaining  in  its  hands  after  paying 
itself  the  money  due  on  plaintiff's  note  with  interest  thereon,  and 
its  threat  to  sell  said  bonds  and  to  confess  judgment  on  the  note, 
the  bank  might  or  would  sell  or  transfer  the  bonds  between  the  time 
of  the  service  of  notice  of  tho  application  for  the  injunction  and 
the  hearing  upon  such  application,  in  which  event  plaintiff's  rights 
would  be  unduly  prejudiced* 

In  Skelers  v.  Meyer,  246  111.  App.  18,  where  a  temporary 
injunction  was  issued  before  a  lease  term  began,  to  restrain  the 


- 


-  n  r      r»I  Jk      ft'?      "'')  t 

toil     ***     U  '  '  '        ' 

obai  A 

MM 

•    ... 

a«r 

? 

i 
■ 


'  ) 
-7- 

les3or  from  leasing  adjacent  property  contrary  to  the  terms  of 
the  prior  lease  on  the  property  in  dispute,  this  court  said  at 

p.  213 

•The  chenoellor  mi  ant  well  hare  "been  of  the  opinion  that 
if  notice  had  been  given  to  the  defendants  they  vvould  have  pro- 
cet?ded  at  once  to  consummete  the  proposed  violation  of  the  cove- 
nants of  the  lease.  Under  the  circumstances  the  eff ectivencrp 
of  the  injunction  would  largely  depend  upon  the  promptness  with 
which  it  was  issued.  Vfe  think  it  uu.fi 'iciently  apptaftt  the*  the 
rights  of  the  complainants  mi/ht  have  heen  unduly  prejudiced  if 
notice  had  heen  required.  Cases  approving  the  is&u:-r.ce  cf  an 
injunctional  order  without  notice  are  Stafford  v.  Swift  t  121  111. 
App.  503,  Village  pf_ Itasca  v.  ^chroedcr,  132  111.  192.  Brosy 
such  case  depends  upon  its  pecular  facts,  and  citations  covering 
different  situations  are  not,  helpful." 

Instead  of  alleging  the  ultimate  fact  in  the  lansmage  of 
the  statute  that  "the  rights  of  the  plaintiff  will  he  unduly  pre- 
judiced" if  the  injunction  is  not  issued  without  notice,  plaintiff 
alleged  in  her  complaint  that  "she  believes  it  would  be  injurious 
to  her  interests  to  give  notice  of  her  application  f er  said  temporary 
injunction."   defendant  insists  chat  plaintiff1 B  failure  to  conform 
to  the  exact  language  of  the  statute  in   alleging  her  apprehension 
of  injury,  danger  or  prejudice  to  her  rights  if  notice  were  eiven, 
renders  her  complaint  fatally  defective.  This  contention  is  without 
merit.   hile  the  allegation  of  plaintiff1 s  complaint  that  "she  Be- 
lieves it  would  he  injurious  to  her  interests"  to  give  notice  is 
somewhat  inapt  and  it  is  usual  and  customary  to  follow  the  language 
of  the  statute  in  this  regard,  after  all  the  material  and  important 
thing  is  the  allegation  of  sufficient  facts  so  that  it  shall  appear 
to  the  court  from  the  complaint  or  affidavit  accompanying-  KM  "that 
the  rights  of  the  plaintiff  will  he  unduly  prejudiced"  if  the  in- 
junction is  not  issued  without  notice.   e  repeat  that  the  facts 
amply  justified  the  chancellor *s  conclusion  that  the  rights  of 
plaintiff  might  have  heen  unduly  prejudiced  if  notice  har  been 

required* 

Objection  is  next  made  to  the  ietuing  of  the  injunction 
without  requiring  the  plaintiff  to  give  hond.  The  only  result  of 
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the  injunction  If  to  preserve  the  status  quo  of  plaintiff's 
property  in  defendant's  possession  p-  nding  the  disposition  of 
this  cause  on  its  merits.   We  can  see  no  good  purpose  whioh  would 
he  served  hy  requiring  plaintiff  to  file  a  bond,  especially  sinae 
plaintiff's  indebtedness  on  her  note  to  defendant  is  $7,637.17  and 
interest  thereon,  and  the  hank  already  has  in  its  possession  her 
$9,512  redemption  money,  hur  §&*2Q0  Home  Owners  Loan  Corporation 
honds  and  her  certificate  of  deposit  for  another  $1,000  bond,  ac- 
quirement of  a  bond  is  largely  within  the  discretion  of  the 
chancellor  and  his  order  in  this  respect  will  not  he  di„>  turbid 
unless  there  is  a  clear  showing  of  an  abuse  of  discretion. 
(Skelers  v.  JAeyer ,  supra t     City  of  Kewanee  v.  Jtley,  204  111*  402| 
lew  Ohio  Washed  Coal  Co.  v.  Coal  Belt  By*  Co.,  116  111.  ^pp.  153; 
X°3*S£  v»  federal  Union  Gurefcy  Co.,  183  111.  App.  278;  Vest  Side 
Hospital  of  Chi os go  v.  Steele,  134  111*  \pp.  534.) 

The  preliminary  injunction  was  not  improvidently  issued 
and  the  order  of  the  superior  court  is  affirmed* 

ORDER  AFFXBMB9* 

Friend  and  r-canlan,  JJ*,  concur* 
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polish  woman  s  alliance  of 

AMKRICA,  a  corporation. 

Appellant , 


3TISFM  MACHAL3KI   et   al., 

Appellees* 


APPEAL  FROM  SUPERIOR 
COURT,  COCK  COUFTY. 


128  71X630 


MR.  JUSTICE  FRIES©  DELIVERED  THE  OPINIO*  GF  THE  COURT. 


Polish  Somen's  Alliance  of  America f  as  plaintiff,  filed 
a  complaint  in  the  superior  court  to  foreclose  a  mortgage  on 
real  estate  in  Chicago  securing  the  payment  of  one  principal 
note  for  $5,000,  executed  "by  Stefan  Jlaohalski  and  wife.  The 
Machalskls  had  also  executed  a  second  mortgage  on  the  premises 
•which  ■was  acquired  "by  Wesley  Dondalski,  who  was  joined  as  a 
defendant  in  the  first  mortgage  foreclosure  proceeding.  The 
matter  wae  heard  oy  a  master  who  found  in  favor  of  plaintiff  and 
recommended  a  decree  of  foreclosure.  .Exceptions  to  the  report 
were  filed  "by  Dondalski  and  upon  hearing  were  sustained  by  the 
court  and  a  decree  entered  dismissing  the  complaint  for  want  of 
equity.  Plaintiff  appeals  from  that  decree,  and  defendant 
londalBki  has  filed  a  cross  appeal  assicning  as  error  the  court's 
refusal  to  allow  him  #100  attorney's  fees,  under  rule  10,  subpar. 
2,  sec.  104  of  the  Practice  act  (chap.  110,  111.  ^tate  Bar  Stats., 

1935 . ) 

The  mortgage  sought  to  be  foreclosed  was  executed  November 
16,  1932.   The  Machalskls  had  obtained  a  loan  from  plaintiff  of 
#5,000,  for  which  they  then  executed  their  principal  note  maturing 
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November  16 ,  1937,  and  bearing  interest  at  the  rate  of  0%  per 
aniiurn.  The  indebtedness  was  further  evidenced  by  ten  interent 
notes  for  $150  each,  maturing  the  16th  day  of  May  and  November 
Of  ot.ch  year.  The  first  two  installments  of  interest  were  paid, 
but  default  was  made  in  payment  of  coupons  Uos»  3  and  4,  which 
matured  respectively  the  16th  day  of  May  and  November,  1934.  The 
Maohalskis  also  defaulted  in  the  payment  of  general  taxes  levied 
for  the  years  1931  and  1932. 

The  premises  were  subject  also  to  a  second  mortgage  executed 
by  the  Machalakie  Movember  17,  1932,  securing  an  indebtedness  of 
$2,500.  Dondalski,  owner  and  holder  of  this  second  mortgage,  filed 
a  bill  to  foreclose  the  mortgage  February  2,  1935.  The  premises 
were  sold  under  foreclosure  decree  and  a  receiver  appointed  April 
13,  1935. 

I^rsuant  to  default  in  payment  of  the  two  interest  coupons 
for  Jl50  each,  due  March  1  and  November  1,  1934,  on  the  first 
mortgage,  and  in  the  payment  of  general  taxes  levied  for  the  years 
1931  and  1932,  plaintiff  passed  a  resolution  December  18,  1934,  de- 
claring the  first  mortgage  due  and  payable,  and  instructed  its  general 
counsel  to  order  foreclosure  minutes  and  file  a  complaint  to  foreolose 
the  mortgage.   Helen  Czachorski  represented  plaintiff,  as  its  general 
counsel.  Hoshing  was  done  by  her  pursuant  to  the  passing  of  the  fore- 
going resolution,  nor  b,  plaintiff,  until  May  2,  1935,  when  Edward 
Fleming,  counsel  for  plaintiff  herein,  filed  the  complaint  in  the 
superior  court.  Foreclosure  minutes,  however,  were  not  ordered  until 
June  19,  1935.  neither  Uondalski  nor  the  Machalskis  were  given  notice 
of  the  acceleration  resolution  before  the  filing  of  the  bill  of  com- 
plain t  • 

There  is  considerable  evidence  indicating  that  prior  to 

leoember  18,  1934,  negotiations  were  had  with  kondalski  by  whioh 
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plaintiff  sought  to  acquire  his  second  mortgage.  Aondalski  called 
at  plaintiff's  office  -2Jovember  26,  1934,  at  the  request  of  Helen 
Czachorski ,  and  again  JJeeember  10,  1934.  He  testified  that  an 
Offer  of  #500  waB  made  for  his  second  mortgage,  hut  he  demanded 
$1,000.  He  also  testified  that  at  the  meeting  November  26th 
plaintiff  advised  him  to  foreclose  his  second  mortgage,  for  the 
purpose  of  scaring  the  Machalskis  "into  paying  up."  On  the 
occasion  of  his  second  visit  to  plaintiff*©  office  Bondalski 
advised  Helen  Caachorski  that  he  would  institute  foreclosure  pro- 
ceedings in  accordance  with  her  suggestion,  and  he  then  placed  the 
matter  with  his  attorney,  Maximilian  J.  St*  George.  Acting  on  his 
attorney* e  advice,  Dondalski  and  his  father  called  at  plaintiff's 
office  and  tendered  #300  in  currency,  which  was  the  total  amount 
of  interest  then  due  on  the  first  mortgage,  at  the  same  time  advising 
plaintiff  that  proceedings  to  foreclose  the  second  mortgage  were  being 
instituted.  Dondalski  testified  that  the  tender  wut   refused.  He  then 
made  the  aame  tender  to  plaintiff's  attorney,  and  it  was  again  re- 
fused. A  renewal  of  the  tender  was  again  made  February  26,  1935* 
There  followed  several  letters  by  St.  George,  wherein  he  advised 
plaintiff  and  plaintiff's  attorney  that  $300  had  been  left  v.ith  Ida 
to  be  applied  on  the  two  interest  notes  due  on  the  firnt  mortgage 
which  he  was  ready  to  pay  over  whenever  plaintiff  indicated  its 
willingness  to  accept  this  sum.   After  the  bill  to  foreclose  the 
second  mortgage  was  filed,  Dondalski  paid  the  taxes  then  due  on  the 
property,  so  that  there  was  never  any  sum  owing  except  the  $300  due 
on  two  interest  coupons.  At  the  hearing  before  the  master,  t.  George 
testified  that  he  had  received  $300  from  Dondalski  which  he  still 
had  in  his  possession  and  desired  to  turn  orer  to  plaintiff,  and  that 
fee  wished  to  add  an  additional  $150  to  cover  the  interest  that  became 
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due  during  the  pendency  of  the  hearing.  This  tender  was  again 

refused.  There  is  of  oourse  a  denial  on  the  part  of  plaintiff 

and  its  representatiTes  and  attorneys  that  these  various  tenders 

were  made,  but  St.  George's  communications  which  speak  of  the 

tenders,  and  one  of  which  states  that  *»at  any  time  you  care  to 

accept  the  interest  money,  let  me  know,  and  I  shall  see  that  you 

are  paid,*  are  uncontradicted,  and  none  of  these  communications 

was  ever  answered.   The  master  made  the  following  finding  with 

reference  to  these  various  tenders! 

•Defendant,  Wesley  Dondalski,  very  urgently  contends  that 
some  time  after  December  18th,  A*  D.  1934,  he  properly  and  law- 
fully tendered  the  sum  of  Three  Hundred  ($300. 00 )  Dollars  to 
plaintiff  on  account  of  the  indebtedness  secured  by  said  Trust 
Deed  and  that  by  reason  of  said  tender  the  foreclosure  herein 
was  improperly  ooxa>aenoed  and  prosecuted.   The  evidence  with 
refer enoe  to  the  tender  is  not  entirely  uncontradicted,  but  in 
all  events  it  is  undisputed  that  if  made  it  was  made  long  after 
the  acceleration  of  the  note  by  the  plaintiff  through  a  resolution 
duly,  passed  by  its  Board  of  Directors  on  December  18th,  1934." 

We  are  convinced  from  an  examination  of  the  record  that 
negotiations  were  had  with  Dondalski  prior  to  December  18,  1934 , 
in  which  plaintiff  sought  to  acquire  his  second  mortgage,  and  that 
during  the  conversations  had  with  Dondalski  by  plaintiff's  represen- 
tatives and  attorneys  a  tender  was  made  of  the  amount  due  on  the  de- 
fauted  coupons  preceding  the  acceleration  resolution  of  December  18th* 
Dondalski"  testified  that  in  the  latter  part  of  November,  1934,  hs 
received  a  letter  from  the  Polish  omen's  Alliance  and  called  on 
Mrs.  Caachorski  who  advised  him  to  start  foreclosure  proceedings 
on  the  second  mortgage?  that  he  again  called  at  plaintiff's  office 
December  10th  with  his  father,  proceeded  to  the  cashier's  window 
and  stated  to  the  person  in  attendance  that  he  desired  to  pay  tfce 
interest  on  the  first  mortgage,  stating  his  name  and  his  interest 
in  the  proceeding!  that  he  desired  to  foreclose  the  second  mortgage 
and  wanted  all  bills  paid  before  filing  his  complaint,  that  his 
tender  was  refused  by  the  person  in  charge,  with  the  remark  W.  have 
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got  nothing  to  do  with  youj*  that  he  then  went  to  Mrs.  Czachorski's 
office  and  took  with  him  the  #300  in  U*  3*  currency  and  told  her 
that  he  desired  to  pay  up  the  defaulted  interest;  that  Mrs*  Czach- 
orski  said,  "Well*  I  hare  got  nothing  to  do  with  it*  The  board  of 
dirsctors,  they  do  not  want  to  go  with  you*  They  go  with  Machalskl* 
They  want  to  foreclose* ■   This  and  other  evidence,  including  St* 
George0 s  letters,  olsarly  indicate  that  Dondalski  at  all  times 
desired  to  make  good  the  defaults  on  the  first  mortgage.  He  had 
Been  advised  by  plaintiff  to  institute  foreclosure  proceedings, 
and  before  filing  his  complaint  desired  to  make  good  Machalski^ 
defaults  on  the  first  mortgage.  This  desire  was  evidently  prompted 
"by  the  undenied  negotiations  had  with  plaintiff  by  which  it  f ought 
to  purchase  his  I  eoond  mortgage* 

In  that  situation  Dondalski,  who  seeks  to  sustain  the  decree 
of  the  superior  court  dismissing  the  complaint  for  want  of  equity, 
takes  the  position  that  plaintiff  should  have  allowed  him  te  pay  up 
the  d ef aulted  interest  before  the  acceleration  resolution  was  passed 
December  18,  1934*  and  that  its  refusal  so  to  do  would  make  it  in- 
equitable to  permit  plaintiff  to  foreclose  the  first  mortgage*  Plain- 
tiff does  not  contend  that  Dondalski  had  no  right  to  make  good  the 
Machalski  defaults  in  order  to  preserve  the  lien  of  his  second 
mortgage!  it  simply  denies  that  he  offered  to  do  this*  From  a 
careful  examination  of  the  record  and  all  the  circumstances  -ittend- 
ing  the  negotiations  between  the  parties,  we  are  convinced  that 
Dondalski  made  every  reasonable  effort  to  pay  up  the  d  efaults  on 
the  first  mortgage,  but  was  prevented  from  doing  bo  for  some  undis- 
closed reason  which  can  by  surmised  only  from  the  undisputed  testi- 
mony that  plaintiff  was  at  the  same  time  seeking  to  acquire  whatever 
interest  Dondalski  had  in  the  second  mortgage.  There  is  no  other 
explanation  for  the  fact  that  the  acceleration  resolution  was  passed 
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Decenber  18,  1934,  which  was  six  months  after  default  in  the  pay- 
ment of  coupons  JJos.  3  and  4,  and  that  the  filing  of  a  bill  of 
complaint  pursuant  to  the  resolution  was  withheld  until  May  29 
1935.  Neither  Dondalski  nor  the  Machalskis  knew  of  the  acceleration 
resolution,  and  while  the  negotiations  between  plaintiff  and  Don- 
dalski were  going  on  he  was  not  apprised  of  the  election  of  plaintiff 
to  acoelerate  the  entire  debt  and  had  no  notice  of  the  impending 
foreclosure  until  the  complaint  was  actually  filed.  During  the 
several  months  preceding  the  filing  of  the  bill  Dondalski  and  hie 
attorney,  St.  George,  were  in  constant  touch  with  plaintiff  and 
its  representatives  and  evidently  sought  in  various  ways  to  pay 
the  defaulted  debt  and  were  at  the  same  time  negotiating  for  the 
sale  of  the  second  mortgage  to  plaintiff.   To  sustain  the  deoree 
of  foreclosure  under  these  circumstances  would  be  inequitable.  The 
only  debt  due  when  the  complaint  was  filed  were  two  interest  coupons 
for  #150  each  and  some  $129  in  back  taxes,  dondalski  paid  the  bask 
taxes  and  was  apparently  ready  at  all  times  to  pay  the  0800  due  as 
interest,  and  even  as  late  as  the  masters  hearing  he  renewed  the 
tendwr  and  offered  to  pay  an  additional  £150  on  a  coupon  that  had 
matured  during  the  pendency  of  the  cause.  Ve  fail  to  see  any 
necessity  or  justification  for  the  filing  of  the  foreclosure  pro- 
ceeding under  the  circumstances.  Should  we  permit  the  foreclosure 
decree  to  stand  defendant  Dondalski  would  be  in  the  position  of 
having  expended  the  sosts  of  foreclosing  the  second  mortgage,  in- 
cluding filing  fees,  master's  and  attorneys'  fees,  and  the  sums  paid 
on  account  of  taxes,  all  at  the  instigation  of  plaintiff,  who  ad- 
vised him  to  foreclose,  without  any  chance  of  recovering  these  out- 
lays. In  addition  thereto  his  second  mortgage  lien  would  be  sub- 
stantially destroyed  by  reason  of  the  foreclosure  of  the  firet 
mortgage.  Under  the  circumstances,  the  chancellor,  in  the  exercise 
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of  hie  equitable  powers,  properly  dismissed  the  complaint  for 
want  of  equity. 

Dondalski*s  cross  appeal  is  founded  on  the  section  of 
the  civil  practice  act  heretofore  cited,  whioh  provides  that 
any  party  may  hy  notice  in  v.riting  call  on  the  other  party  to 
admit  for  the  purposes  of  the  cause  any  specific  fact  or  facts 
mentioned  in  the  written  notice  "which  can  he  fairly  admitted 
without  qualification  or  explanation,  as  stated  therein,"  and 
that  in  oase  of  the  refusal  or  neglect  of  the  opposing  party 
to  admit  such  fact  the  court  may  allow  expenses  incurred  in 
proving  such  fact,  including  reasonable  attorneys'  fees*  Inasmueh 
as  the  question  of  tender  was  a  controverted  issue  we  do  not  think 
the  statute  is  applicable  thereto,  and  the  cross  appeal  is  therefore 
dismissed. 

Other  points  are  urged  to  sustain  the  order  of  dismissal, 
hut  in  view  of  the  conclusions  here  reached  it  will  he  unnecessary 
to  disouss  them.  The  order  of  the  superior  court  is  affirmed. 

AFFIRMS!)  • 

Bull! van,  P.  J.,  and  Boanlan,  J»*  concur* 
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SCnSKVQGB  mSSZB.   COMPANY, 

a  corporation, 

Appaliee, 


fajbb  maskxssry  ocmgf* 

a  corporation* 

Appellant • 


APPEAL  FROM  CIRCUIT  COURT, 
COCK  COOHTY. 


28  7  X.A.  630 

MR*  JUSTICE  mi  Dl'UVEKRD  THE  OPIHIOaf  W  THS  COURT ♦ 

Plaintiff  brought  a&  action  in  assumpsit  to  recover  damages 
s  alleged   to  hare  "been  sustained  "by  reason  of  defendant's  lailure  to 
fulfill  a  contract  for   the  sale  and  delivery  of  certain  machinery* 
Trial  was  had  before  the  court  without  a  jury  resulting  in  findings 
and  judgment  in  favor  of  plaintiff  for  ?1,807  and  costs*     Defend- 
ant appeals* 

Plaintiff's  case  was  submitted  on  a  second  amended  first 
count  and   the  common  counts,   supported  by  an  af fid  ■Tit  of  cleim 
which  alleged   that  T>y  a  certain  instrument  in  writing  plaintiff 
"bought  of  defendant  and  defendant  sold  to  plaintiff  one  njwridan 
75"  veneer  cutter,  for  which  plaintiff  agreed  to  pay  the  sum  of 
11,250;     that  notwithstanding  its  contract  with  plaintiff  defendsnt 
would  not  and  did  not  deliver  the  cutter,  oy  reason  vherecf  plain- 
tiff was  compelled    to  and  did  go   into  the  open  market  and  buy  a 
Sheridan  veneer  cutter  at   the  "best  price  ohtainable  and   of   the 
same  kind  and   quality t   which  was  $1,872  in  excess  of  the  price  for 
whloa  plaintiff  had  previously  bought  same  from  defendant,      vt cached 
to  the  affidavit   of  claim  was  a  copy  of  the  instrument  sued  on, 

.Defendant  filed  a  plea  of  the  general  iseue  and  an  affidavit 
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of  merits  specifically  denying  that  "plaintiff  bought  and  tbe 
defendant  sold"  Buoh  veneer  cutter,  and  averring  that  the 
"instrument  sued  on  was  subject  to  acceptance  at  the  mr.in  office, 
549  fi  Washington  street,  Chicago,  Illinois;  that  at  no  tine  did 
the  d%feidant  accept  said  order  or  offer  at  the  main  office  afore- 
said," and  that  plaintiff  did  not  sustain  damages  as  alleged. 

Defendant  is  engaged  in  the  machinery  business  in  Ohicago 
and  A.  1.  Fader  is  its  president.  In  the  spring  of  1933  plaintiff, 
a  Wisconsin  corporation,  located  at  ;ausau,  v/isconsin,  was  in  the 
market  for  a  veneer  cutter,  to  be  used  in  the  manufacture  of  a  new 
line  of  plywood  panel  products.  George  A.  Vehlow,  plaintiff* s 
sales  manager,  was  instructed  by  its  president,  0.  C.  Lemke,  to 
locate  a  cutter  that  would  meet  the  requirements  necessitated  by 
the  new  line  of  products,  and  in  this  connection  he  met  *•  I.  Fader, 
defendants  president*  As  a  result  of  this  contact  a  75"  Sheridan 
cutter  was  located  at  Kokorao,  Indiana,  at  the  plant  of  the  ij&vis 
Industries,  then  in  liquidation.  April  13,  1933,  defendant  offered 
the  machine  in  question  to  plaintiff*  together  with  other  wood  v©  rking 
machinery,  for  #1,500,  f .0tb«  cars,  Kokomo,  Indiana.  About  a  week 
prior  thereto  the  IToble  Machine  Go.,  of  Fort  Wayne,  Indiana,  had 
offered  the  identical  cutter  to  plaintiff  for  1,750,  f.o.b*  shipping 
point.  April  18,  1933,  A.  1.  Fader,  in  the  course  of  a  selling  trip, 
called  on  plaintiff  at  Wausau»  Wisconsin,  and  after  considerable  bar- 
gaining the  following  instrument,  upon  which  plaintiff  predicates 
its  action,  was  signed  by  plaintiff t 

"Order  flo»        ,  dated  at  Wausau,  Wis.  4/18/33 • 
The  Fader  Machinery  Company,  Ino« 
549  Wast  Washington  Boulevard, 
Chicago,  Ills. 

(This  order  is  not  subject  to  cancellation) 
Subject  to  strikes,  accidents  and  other  delays  beyond 
your  control,  please  ship  in  good  order  the  followiug  machinery 
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delivered  F.G.B.  W&uoau,  wis. 

1  -  Sheridan  75-inoh  vender  Cutter  complete  with  standard  equip- 
ment including  1  extra  knife  and  5  H.  P.  220  volt,  60  oyole, 
3  phase  A.  C.  Motor  and  starter  ------------."„  -|lf250 

30-  24-inoh  K  48  inch  Factory  Trucks  complete  with  c takes, 

each  $2«60  -----------------.---._..     75 

for  which  we  agree  to  pay  upon  arrival  complete  and  in  good  oon- 
dition  after  date  of  shipment  Thirteen  Hundred  &  Twenty-fire 
&  no/100  Dollars  with  exchange. 

The  purchaser  agrees  to  make  settlement  vathin  thirty 
days  after  date  #f  shipment  and  to  then  evidence  all  payments 
due  at  a  lat^r  d;  te  "by  notes  bearing  date  of  shipment  and 
interest*  The  Purchaser  further  agrees  that  notee,  drafts,  «r 
acceptances  piven  are  not  to  be  considered  as  payments  until 
they  are  paid. 

In  case  payment  is  divided,  to  be  made  as  follows! 

Ship  to  Underwood  Veneer  Go* 
At      wausau,  Wis. 
Via     Best  Boute 
.hen    .hen  instructed* 

It  is  agreed  that  title  to  the  property  mentioned  above  shall  re- 
main in  the  consignor  until  fully  paid  lor  in  cash,  and  that  in 
case  of  rejection,  consignee  will  promptly  deliver  it  to  consider 
F.O.B.  point  of  shipment,  and  fekat  this  contract  is  not  modified 
or  added  to  by  any  agreement  not  expressly  stated  herein,  and  that 
a  retention  of  the  property  forwarded,  after  thirty  days  after  date 
of  shipment,  shall  constitute  a  trial  and  cceptance,  be  a  con- 
clusive admission  of  the  truth  of  all  representations  made  by  or 
for  the  consignor  and  void  all  its  contracts  of  warranty  express 
or  implied.  It  is  further  agreed  that  the  purohaser  shall  keep 
the  property  fully  insured  for  the  benefit  of  The  Fader  Machinery 
Company,  Inc.»  having  policy  indorsed  ♦payable  to  the  Fader  Machinery 
Company,  Inc.,  as  its  interests  may  appear,*  and  that  said  machinery 
shall  not  become  a  fixture  to  any  realty  on  account  of  being  cuinexed 
thereto.  - 

Underwood  Veneer  Co., 

By  0.  C.  Lemke, 
Pres. 
sold  by 
A.  L.  Fader, 
Salesman  for 

The  Fader  Machinery  Company,  Inc.. 
Subject  to  acceptance  at  the  Main  office, 
549  West  Washington  Boulevard, 
Chicago,  111." 

Fader  testified  that  before  the  foregoing  order  was  eigned  he  told 

Mr.  lemke  that  "we  shall  try  to  put  this  over  with  our  principals." 

This  statement  was  corroborated  by  Cfearlea  A.  Oreen,  Tioe  president 

and  treasurer  of  the  Fader  Machinery  Co.,  who  stated  that  defendant 
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was  induoad  to  undertake  the  submission  of  plaintiff's  offer 
through  the  intimation  of  plaintiff's  preBident  that  he  aimself 
would  go  to  Kokorao  and  select  additional  equipment  to  mako  wp 
a  carload  shipment* 

April  25,  1933,  fader  telegraphed  plaintiff  that  his 
principal  would  not  permit  shipment  except  on  the  usual  used 
machinery  terms  of  one-third  with  orders,  balance  d  raft  attached 
to  bill  of  lading,  f*o.b.  Kokomo.  This  telegram  was  followed  by 
a  letter  to  the  same  effect*  The  following  day  plaintiff  wrote 
defendant  that  its  president,  Mr.  Lemke,  would  be  in  Chicago  within 
a  week's  time  and  take  up  with  defendant  personally  the  matter  of 
the  Sheridan  veneer  cutter.  However,  Mr*  Lemke  never  called  on 
defendant  to  discuss  the  matter*  May  2,  1933,  the  Moble  ilaohine 
Co.  offered  an  80"  cutter  to  plaintiff  for  $1,750.  About  a  week 
later,  May  9,  plaintiff  wrote  defendant  to  arrange  to  forward  the 
cutter,  stating  that  the  matter  had  been  delayed,  subject  to  the 
"writer's  visit  to  the  factory  at  Kokomo,"  and  the  selection  of 
other  machinery  in  addition  to  the  cutter. 

Negotiations  between  the  parties  were  thereafter  held  in 
abefenoe  until  June  3,  1933,  when  defendant  received  a  letter  from 
plaintiff's  attorney,  commenting  on  the  correspondence  had  between 
the  parties,  and  stating  that  plaintiff  refused  to  change  the  con- 
tract. Plaintiff  evidently  made  no  further  effort  to  buy  the 
identioal  cutter  from  the  ^oble  iiiachine  Co.,  or  a  like  machine 
elsewhere,  until  July  27,  1933,  when  it  purchased  direct  from  the 
manufacturer  a  new  75  M  veneer  cutter  for  $2,800*  In  addition  to 
the  purchase  price  plaintiff  paid  the  freight  charges  from  Mew  York 
to  Wausau,  amounting  to  $204,  and  August  3,  1933,  purchased  a  new 
motor  and  accessories  for  U18.  Plaintiff  thus  expanded  §2,800 
for  the  cutter,  $204  freight,  #118  for  a  new  motor,  aggregating 
r  3,122*   From  this  total  there  was  deducted  the  contract  price  of 
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$1,250,  leaving  £'1,872,  from  sshich  the  court  deducted  the  ir.lght 
chargea  that  would  have  been  incurred  in  shipping  the  old  cuvtsr 
to  iNMIi  leaving  a  "balance  of  ;1;  1,807,  TKhiofc  was  ast'essed  r.s 
plaintiff's  damages.  Judgment  was  entered  for  that  juaount  and  c«»sta. 

Defendant  interposed  a  twofold  theory  of  defense  (1)  that 
there  was  no  contract,  and  (2)  that  if  there  was  a  contract  and  s. 
"breach  thereof  the  court  erroneously  determined  the  measure  »f 
damages,   with  reference  to  the  first  proposition  it  is  urged  that 
the  «rritten  instrument  s\ted  on  was  merely  a  proposal,  or  Ml  offer 
to  buy,  and  subject  to  acceptance  by  defendant  at  its  main  office 
in  Chicago  J  that  it  was  at  "best  a  unilateral  contract  v.hich  vould 
net  he  binding  on  the  seller  until  it  ifei  accepted;  that  it  never 
was  accepted  by  defendant  and  therefore  never  ripened  into  a  "bind- 
ing contract  "between  the  pities.  To  support  this  contention 
defendant  relies  on  certain  fundamental  rules  of  contract  and 
decisions  holding  that  the  "burden  of  proof  to  establish  a  contract 
of  purchase  and  sale  is  on  the  party  seeking  to  enforce  it;  that  an 
offer  to  buy  is  not  "binding  until  accepted  "by  the  seller;  that  a 
contract  "by  <»hioh  one  party  agrees  to  buy,  but  the  other  does  neb 
agree  to  sell*  is  unilateral,  and  cannot  be  enforced;  and  that 
there  can  be  no  bargain  unless  an  offer  is  accepted  unconditionally© 
In  arguing  these  various  propositions  defendant  characterizes  the 
written  instrument  upon  which  plaintiff's  claim  is  based  as  a  mere 
memorandum  of  terms  and  conditions  upon  vhich  plaintiff  had  invited 
defendait  to  deal  with  it,  and  points  out  that  the  form  used  was 
obviously  not  appropriate,  either  M  an  expression  of  the  parties' 
intentions  or  their  agreement,  for  the  following  reasons:  The 
written  in-trument  contains  provisions  in  the  printed  portions 
thereof  which  defendant's  counsel  says  are  utterly  inconsistent 
with  any  theory  of  final  purchase  and  Bale*  In  one  portion  of  the 
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document  plaintiff  agrees  to  pay  on  delivery  in  good  condition; 
in  another  it  provides  that  the  purohaser  agrees  to  make  settlement 
within  thirty  days  after  date  of  shipment,  and  then,  to  evidence 
all  payment  due  defendant  at  a  later  date,  by  notes  hearing  date 
of  shipment  and  interest.   It  is  also  pointed  out  that  the  instru- 
ment provides  for  rejection  by  consignee,  and  that  a  retention  of 
the  property  for  more  than  thirty  days  after  shipment  shall  con- 
stitute a  trial  and  acceptance  and  be  a  conclusive  admission  of 
the  truth  of  all  representations  made.  It  is  difficult,  indeed, 
to  reconcile  these  various  provisions  v/ith  plaintiff*  I  theory  that 
this  transaction  constituted  a  completed  purchase  and  sale* 

At  the  close  of  plaintiff* s  case  the  trial  court  was  evi- 
dently inclined  to  hold  with  defendant  that  the  document  was  simply 
a  unilateral  contract,  but  after  considerable  discussion  the  court 
adopted  the  theory  that  A.  L.  Fader,  as  president  of  defendant 
company,  orally  accepted  the  proposal  and  thereby  complied  with 
the  provision  in  the  written  instrument  which  made  the  sale  "sub- 
ject to  acceptance  at  the  main  office,  549  West  Washington  Blvd., 
Chicago,  Illinois."  We  think  this  conclusion  is  not  warranted  by 
the  record.  Subsequent  negotiations  between  the  parties,  as  dis- 
closed by  their  correspondence,  indicates  that  there  was  never  an 
acceptance  by  defendant.  Plaintiff  seeks  to  minimize  the  provision 
in  the  written  instrument  which  makes  the  proposal  "subject  to 
acceptance,  etc.,"  by  arguing  that  this  wae  no  part  of  the  contract 
itself  but  merely  a  printed  memorandum  following  plaintiff »s  sig- 
nature, and  therefore  not  binding.   ,e  are  not  impressed  with  that 
contention,  however,  for  the  following  reason.*  defendant  was  not 
the  owner  of  the  Sheridan  veneer  cutter.  That  piece  of  machinery 
was  located  in  the  factory  of  Davis  Industries,  Kokomop  Indiana, 
which  was  then  in  liquidation,  and  it  appears  from  the  evidence  that 
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~t  least  two  concerns  were  trying  to  dispose  of  it,  the  iioble 
Eachine  Co.,  at  Cokomo,  .vhich  had  cuoted  a  price  thereon  to 
plaintiff,  and  the  Fader  Machine  Co.,  defendant.  Moreover, 
defendant  had  other  salesmen,  any  one  of  whom  might  hare  disposed 
of  the  maohine  pending  these  negotiations.  Under  the  circuit  tanoes 
it  was  essential  for  the  protection  ox  defendant  to  ascertain  if 
the  maohine  had  not  "been  previously  sold  pending  the  negotiations 
with  plaint ii'f  at  wausau,  and  it  was  not  unreasonable  for  defendant 
to  protect  itself  by  the  condition  inserted  in  the  written  document 
against  any  liability  that  might  arise  from  the  sale  of  the  machine 
"by  ifoble  Machine  Co.  or  one  of  defendant's  other  salesmen  pending 
the  negotiations* 

The  written  document  also  contains  the  memorandum  "Sold 
"by  A.  L.  Fader,  Salesman  for  the  Fader  Machinery  Co.,  Inc.,"  and 
counsel  for  plaintiff  argue  that  this  indicates  a  completed  sale. 
Evidently  the  court  also  entertained  that  view,  ae  indicated  by  an 
expression  that  the  words  were  inducive,  if  not  determinative,  of 
the  question  whether  or  not  the  ins  trument  represented  a  completed 
sale.  A  similar  situation  arose  in  the  case  of  caaith  v.  weaver , 
90  111.  392 ,  wherein  defendant  signed  the  following  written  memo- 
randum contained  in  plaintiff's  firm  books i  "Sold  this  day,  H. 
Wearer,  a  bill  of  lumber,  to  complete  a  house  for  himself p  *  *  *•* 
With  reference  to  this  memorandum  the  court  said  that  it  was  not 
a  contract  of  sale  but  a  mere  offer  made  by  the  delendant  to  let 
plaintiff  have  lumber  at  certain  specified  prices  which  might  bo 
revoked  it  any  time  before  delivery  or  at  least  at  any  time  before 
the  offer  had  been  accepted  by  plaintiff.  "It  is  true,  the  word 
«sold«  is  used  in  the  instrument?  but,  then,  the  whole  instrument 
must  be  construed  together.   toen  this  is  done,  it  is  plain  there 
is  no  valid  contract  to  bind  anyone."  In  Bayfield  v.  Defenbacher, 
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266  111.  App.  o£15,  M  held  und3r  oircumEtaacee  that  wore  analogous 

in  principle  that  words  similar  la  effect  to  "sold  by"  constituted 

a  mere  attempt  co  effect  a  3ale,  and  cited  Smith  v.  ^avcr^  supra, 

in  support  of  the  conclusion  there  reached. 

The  correspondence  in   evidence  indicates  that  there  wr.s 

always  some  uncertainty  about  the  consuiamation  of  this?  transition. 

April  26,  1933,  Fader  telegraphed  plaintiff  that  his  principal  vnulA 
not  permit  shipment  except  on  the  usual  used  machinery  terms  cf 

one-third  payment  with  orders,  balance  draft  attached  to  "bill  of 
lading,  f»o«b«  Kokomo,  and  this  telegram  was  followed  "by  a  letter 
to  the  same  effect,  which  plaintiff  answered  by  stating  that  its 
president,  Mr*  Lemke,  would  he  in  Chicago  within  a  week's  time  to 
take  up  personally  with  defendant  the  matter  of  the  cutter.  Mr. 
Lemke  never  called  on  defendant  to  discuaa  the  matter.  In  June, 
1933j>  plaintiff's  attorneys  advised  defendant  that  the  matter  had 
"been  placed  with  them  for  attention.  This  correspondence  apparently 
terminated  the  negotiations  and  resulted  in  the  purchase  of  the  re  w 
maohine  "by  plaintiff.  Afftftg  careful  consideration  we  have  reached 
the  conclusion  that  the  instrument  sued  on  cannot  he  construed  as  a 
hiading  contract  of  purchase  and  sale,  hut  is,  as  the  trial  court 
in  the  first  instance  characterized  it,  a  unilateral  agreement  sub- 
ject to  acceptance  hy  defendant?  that  defendant  never  did  accept 
the  proposal  unconditionally,  principally  because  of  differences 
as^terms  of  payment,  and  that  as  a  result  of  these  differences 
defendant  declined  to  accept  the  offer  or  proposal  and  no  agreement 
was  reached  upon  which  an  action  could  he  predicated.  This  is 
substantiated  hy  Lemke* s  letter  to  Fader  of  April  26,  and  the 

events  that  followed. 

The  remaining  question  relates  to  the  measure  of  damages. 
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In  view  of  our  conclusion  as  to  the  first  defense,  thin  -■uestion 
becomes  unimportant.  It  is  clears  however,  that  plaintiff  utterly 
failed  to  prore  damages  under  the  provisions  of  parr.j7r9.ph~  I  wid 
3,  sec.  67 p   chap.  121a,  Ifciiform  Sales  act  (Jllinolc   t^te  Bar 
Stats.,  1935) i  and  in  accordance  with  the  well  recognised  rules 
governing  cases  of  this  character.  It  ralies  on  the  assertion 
that  there  was  only  one  used  machine  to  he  had  and  u,h;-.  I  ->ne  had 
already  been  sold  to  plaintiff.  Thi3  is  not  borne  cut,  by  the 
evidence.  There  was  no  effort  made  to  ascertain  shether  there 
were  other  machines  available  or  the  mr«rke!,  v?lue  of  a  like  article, 
and  without  such  proof  the  court  had  no  bails  to  afforj  an  assess- 
ment of  damages.   To  permit  recovery  on  the  difference  between  the 
value  of  a  new  cutter  and  the  quoted  price  of  the  one  in  question, 
without  specific  proof  that  no  other  uaed  cutter  oould  be  purchased, 
was  error.   It  follows  from  what  we  have  said  that  the  Judgnent 
of  the  circuit  court  should  be  reversed,  and  it  is  so  ordered* 

Sullivan,  P»  J»9   and  Seanlan,  J.,  concur* 
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ELMER  C#  HUVSirat.t 

Appellee  , 

V. 

OGLDBLATT  BROS.,  Inc., 
and  HB8RT  MERIK, 

Appellants , 


APPEAL  PROM  CIRCUIT  COURT, 
COCK  COUNTY. 

28  7  LA.  630' 


MR.  JUSTICE  PRIHITD  flgXiVKRSED  THE  OPIMIGST  OP  THE  COURT. 


Plaintiff  was  injured  by  a  traotor  owned  "by  Goldblatt 
Bros* i  Inc.,  and  driven  by  its  employee,  Henry  Merik.  In  an 
action  on  the  case  "brought  "by  plaintiff  to  roc  over  damages  for 
the  injuries  sustained,  the  jury  returned  a  verdict  in  his 
favor  for  $3,000.  Defendants'  motion  for  a  new  trial  and  for 
judgment  non  obstante  veredicto  were  overruled,  judgment  was 
entered  on  the  verdict,  and  this  appeal  followed* 

The  complaint  consisted  of  two  counts,  the  first  charging 
defendants  with  negligence,  and  the  second  with  wilful  and  wanton 
conduct.  -The  second  count  was  withdrawn  pursuant  to  leave  of 
court  before  the  jury  retired,  leaving  the  question  of  negligence 
as  the  only  issue  submitted  to  the  jury. 

It  appears  from  the  evidence  that  :,pril  26,  1934,  defendant 
Henry  Merik  was  driving  a  tractor  belonging  to  his  employer,  Gold- 
blatt Bros.,  Inc.,  in  a  northerly  direction  on  Somen  avenue,  and 
when  he  reached  35th  street  the  motor  stalled  on  the  eastbound  car 
track,  for  lack  of  gasoline.  Merik  got  out  and  attempted  to  push 
the  tractor  off  the  street  intersection,  but  could  not  do  so  alone. 
Plaintiff  was  standing  on  the  northeast  corner  of  35th  street  and 
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Damen  avenue,  talkine  to  one  Charles  Koestner.  Merik  testified 
that  Huebner  came  over,  inuired  what  had  happened,  and  when 
told  that  the  tractor  had  run  out  of  gas  Huebner  suggested  that 
he  would  assist  in  pushing  the  tractor  off  the  car  track.  Huebner, 
on  the  other  hand,  testified  that  Kerik  asked  his  assistance.  At 
any  rate,  the  two  men  proceeded  to  push  the  tractor  from  the 
intersection.  Merik  stood  on  the  west  side  of  the  tractor,  with 
one  hand  on  the  back  of  the  cab,  and  plaintiff  stood  on  the  right 
hand  or  east  side,  likewise  pushing  against  the  back  of  the  cab. 
They  pushed  the  tractor  along  for  several  feet,  and,  in  the  pro- 
cess of  doing  so,  plaintiff *s  left  foot  got  under  the  right  rear 
■wheel  of  the  tractor,  injuring  him. 

So  far  as  defendants'  liability  is  concerned  it  would  make 
no  difference,  in  determining  the  relationship  of  the  parties, 
whether  plaintiff  volunteered  his  assistance  to  Merik  or  whether 
the  latter  asked  plaintiff  for  help.  In  either  event  plaintiff 
was  under  no  obligation  to  assist,  and  therefore  his  services 
were  necessarily  voluntary.  In  helping  Merik*  he  was,  of  course, 
obliged  to  exercise  due  care  and  caution  for  his  own  safety.  Before 
the  trial  plaintiff  made  a  deposition,  under  the  Civil  Practice  act, 
wherein  he  related  the  f ollowing  ciroumstanees  leading  up  to  the 

accident* 

NU  Did  he  tell  you  what  to  do  or  did  you  tell  him  what 
to  do  at  that  time? 

&  •  mb* 

ft.  How  did  you  happen  to  slip?  A.  I  oanU  say. 

Q.  ..ell,  when  you  were  pushing  the  truck  you  say  you 
slipped  and  then  the  back  wheel  went  over  your  foot,  is  that 
correct?  A.  well,  yes,  sir.  -   .  ^  „  ,       .w 

a.   hen  you  slipped  did  you  fall  right  down  on  the 

pavement?  .   _  , .    .  - 

A.   by  this  here  caught  my  ioot  when  I  slipped." 

On  the  trial  plaintiff »s  evidence  differed  slightly  from 

that  given  by  deposition.  He  there  stated  that  Merik  said  -Come 

on,  give  me  a  hand  J*  that  he  inquired  if  Merik  was  out  of  gas  and 

the  latter  replied  that  he  was  and  then  said  to  plaintiff,  "Crab 
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hold  on  the  other  side  there,"  pointing  to  the  right  side  of 

the  tractor;  that  when  Merik  got  hold  on  the  left,  or  west  side 

of  the  truck*  plaintiff  took  it  for  granted  that  Merik  wanted 

him  to  take  hold  on  the  opposite  aide,  and  he  did  so  accordingly! 

that  they  "both  started  pushing;  and  "I  guess  the  truck  was  uoing 

about  ten  feet  and  I  was  ready  to  let  loose  when  something  srabbed 

my  foot."  On  cross-examination*  plaintiff  testified  that  he  was 

several  feet  from  the  hack  end  of  the  cab}  that  Merik  started 

pushing  on  one  side  and  he  (plaintiff)  started  pushing  on  the 

other;  that  he  did  not  remember  slipping,  and  when  asked  "bow 

did  your  foot  get  under  the  hack  wheel?"  he  answered  HI  don't 

know." 

The  circumstances  under  which  plaintiff f ■  foot  was  caught 

under  the  rear  wheel  of  the  tractor  are  probably  best  indicated 

by  his  own  evidence  on  cross-examination*  as  follows t 

"The  first  thing  I  noticed  out  of  order  was  that  my  left 
foot  was  under  the  rear  wheel.  The  truok  was  in  motion.  I  was 
going  to  walk  away.  The  cab  was  still  moving  and  I  was  walking 
along  with  it* 

^*  .And  while  you  were  walking  along  with  the  tractor, 
you  say  the  right  rear  wheel  of  the  tractor  came  up  onto  your 
left  foot? 

A*  Yes,  sir* 

Q*  Is  that  the  way  it  happened?  A.  That  is  the  way 
it  happened** 

The  only  other  witnesses  for  plaintiff  were  Charles  Koestner  and 
two  girls,  Jhiriey  Kramer  and  Eachel  Mann,  all  of  whom  testified 
to  the  events  leading  up  to  the  accident,  but  they  throw  no  further 
light  on  the  exact  manner  in  which  plaintiff  was  injured* 

Negligence  is  the  failure  to  use  ordinary  care,  Aa  applicable 
to  plaintiff's  conduct,  it  is  immaterial  vvhether  he  slipped  on  the 
pavement,  causing  his  foot  to  get  under  the  moving  wheel  of  the 
tractor,  or  whether  through  inattention  or  inadvertence  he  allowed 
his  foot  to  get  under  the  wheel.  In  either  event  Merik  was  not 
responsible  for  the  immediate  injury.  On  the  question  of  defend- 
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ante*  negligence,  plaintiff  seems  to  rely  on  the  following  cir- 
cumstance* After  the  tractor  had  "been  pushed  about  ten  feet 
and  plaintiff  was  about  ready  to  let  go„  he  said  that  "something 
grabbed  my  foot,  and  I  looked  around,  like  that,  and  at  that  I 
heard  Charlie  yell,  'hold  it,»  and  at  that  I  felt  it  go  over  and 
everything  got  Diack  in  front  of  me."  Plaintiff's  counsel  argues 
that  after  Koestner  yelled,  "hold  it,"  Merik  gave  an  additional 
push,  but  according  to  plaintiff »s  own  testimony  the  wheel  of  the 
tractor  passed  over  his  foot  almost  simultaneously  with  Koestner* s 
call  to  "hold  it."  The  exact  manner  in  which  this  accident  happened 
is  unexplained*  The  right  rear  wheel  of  the  tractor  passed  over 
plaintiff's  left  foot.  There  is  nothing  in  the  record  to  indicate 
that  Merik  did  anything  that  he  should  not  have  done,  or  that  he 
failed  to  do  something  which  he  should  hare  done.  From  a  careful 
examination  of  the  record  it  clearly  appears  that  plaintiff  was  not 
injured  through  the  negligence  of  Merik.  The  rule  is  clear  that 
in  order  to  recover  plaintiff  must  prove  negligenoe  as  charged  in 
his  complaint,  and  must  also  show  that  he  was  in  the  exercise  of 
due  oare  and  caution  for  his  own  safety.  He  failed  to  prove  his 
case  and  therefore  he  cannot  recover* 

In  view  of  what  we  have  Bald,  the  court  should  either  have 
taken  the  case  from  the  jury  or  allowed  defendants'  motion  for 
judgment  non  obstante  veredicto.    It  is  unfortunate  that  plaintiff 
was  injured  "but  he  cannot  recover  on  the  facts  in  this  case,  and  it 
would  therefore  serve  no  useful  purpose  to  remand  the  case  for  a 
new  trial.  Accordingly,  the  judgment  of  the  circuit  court  is 

reversed* 

RSYKRS5D« 

Sullivan p  P.  J.,  and  Scanlan,  J.,  oonour* 
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m  first  uinma,  bank  of  Chicago, 

Appellant , 


J OHM  KOSTAKIS  et  al., 

Defendants  below. 


JAMES  N.  NICHOLS, 


appeal  f:-:om  rami 

COURT,  COOK  COUNTY. 

28  7  LA.  S311 


Appellee  * 

MR.  JUSTICE  RDM  B&nBOBI  THE  OPINION  of  the  court. 

The  First  National  Bank  of  Chicago  brought  suit  against 
James  It  Nichols,  John  Kostaki3,  John  Vasilopoulos  and  John  T. 
..rgiris,  upon  four  Principal  promise ory  notes  each  of  «hioh  pur- 
ports on  its  back  to  be  guaranteed  by  these  defendants.  Only 
Vasilopoulos  and  James  N.  Nichols  were  served;  the  former  de- 
faulted. Nichols  pleaded  to  the  declaration  and  trial  being  had 
by  jury  a  verdict  was  returned  in  favor  of  iiichols  and  judgment 
entered  thereon.  This  appeal  followed. 

Defendants  and  others  purchased  various  parcels  of  improved 
real  estate  at  the  southwest  corner  of  86th  street  and  Ashland 
avenue,  Chioago,  which  was  subject  to  a  &50,QOO  mortgage.  Title  was 
taken  in  the  name  of  Washington  Park  National  Bank,  as  trustee  for 
the  benefit  of  the  purchasers,  under  a  declaration  oi  trust  reciting 
that  the  trustee  was  to  hold  title  for  the  ultimate  use  and  benefit 
of  the  defendants  end  others  as  beneficiaries,  and  that  the  trustee 
should  deal  with  the  property  only  as  and  when  directed  so  to  do 
in  writing  by  the  four  individual  benefice  ries  who  were  made 
defendants  to  this  proceeding.   Washington  IN*  National  Bank  took 
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title  as  trustee  pursuant  to  the  trust  agreement.  The  existing 

&5C,000  mortgage  was  held  "by  the  .Vashington  Park  ilational  Bank. 

For  the  purpose  of  paying  up  this  incumbrance  defendants  secured 

a  loan  of  &50,ooO  on  the  property  from  the  i'irst  national  Bank 

Of  Chicago.   To  consummate  the  loan  defendants  appeared  at  the 

tank  with  another  bene  f  iciary,  and  for  the  purpose  of  executing 

the  guarantees  required  by  the  bank  they  each  signed  their  name 

on  the  back  of  the  several  notes.  Above  their  signatures  appears 

the  following  rubber  stamp  legends 

"For  value  received  we  hereby  guarantee  the  payment 
of  the  within  note  at  maturity  or  at  any  time  thereafter, 
waiving  demand*  notice  of  nonpayment  and  protest.* 

The  notes  are  all  the  same,  except  as  to  amount,  and  read  as 

follows* 

"Chicago,  Illinois, 
March  1,  A*  D.  1928. 

On  or  before  five  years  after  date,  for  value  received, 
Washington  Park  National  Bank,  a  corporation,  n*»t  personally 
but  as  Trustee  under  *  *  *  Trust  dumber  23,  hereby  promises 
out  of  that  portion  of  the  Trust  Estate  subject  to  said  Trust 
Agreement  specifically  described  in  the  Trust  Deed  given  to 
secure  the  payment  hereof,  to  pay  to  bearer,  •  *  *  the  principal 
sua  of  *  *   *  Dollars,  *  *  *  with  interest  thereon  payable  in 
the  3ame  manner  as  said  principal  sum  *  *  *  at  the  rate  of 
six  per  centum  per  annum,  payable  *  *  *  on  the  first  day  of 
March  and  September  in  eaeh  year  until  maturity,  and  with 
interest -after  maturity  until  paid  at  the  highest  rate  for 
which  it  is  now  in  such  case  lawful  to  contract;  *  *  *• 

This  note  is  executed  by  Washington  Park  Hational  Bank 
of  Chicago,  not  personally,  but  as  trustee  as  aforesaid  *  *  *, 
and  is  payable  only  out  of  the  property  specifically  described 
in  said  Trust  Deed  securing  the  payment  hereof,  *  *  *•  Uo 
personal  liability  shall  be  asserted  or  be  enforceable  against 
the  promissor  or  any  person  interested  benefically  or  other  vise 
in  said  property  *  •  *j  or  in  the  property  or  funds  at  any 
time  subject  to  said  Trust  agreement  because  or  in  respect  of 
this  note,  or  the  making,  issue  or  transfer  thereof,  all  such 
liability,  if  any,  being  expres  ly  waived  by  each  taker  and 
holder  hereof,  but_nothing  hereJLn  contained  shall  »o«.i*y.  or  disj- 
charge  th^  personal  liability" ^  "exjpr  e  sjgly^^  sumejd  jgy'the.  guarantor  a 
hereof  and  each  original  and  successive  holder  *  *  *  accepts  the 
same  upon  the  express  condition  •  *  *  that  in  case  of  default  in 
the  payment  of  this  note  or  of  any  installment  of  interest,  the 
sole  remedy  of  the  holder  hereof  or  of  any  of  the  interest  coupons 
»  *  *  shall  be  by  foreclosure  of  the  said  Trust  .Deed  »  *  *   or  37 
action  to  enforce  the  per BonalJLl ability  of  the  guarantors  hereof_ 
or  both.* 
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The  sole  issue  of  fact  presented  to  the  jury  was  whether 
these  notes  bore  the  rubber  stamp  legend  of  guarantee  at  the  tims 
defendants  affixed  their  si -natures.  The  affidarit  of  defense 
interposed  by  ificols  averred  that  he  was  not  indebted  to  plain- 
tiff, that  he  did  not  guarantee  the  payment,  that  the  words  en 
the  back  of  each  note,  preceding  his  signature,  were  not  or.  or 
attached  to  any  portion  of  the  notes  above  his  signature  at  the 
time  he  signed  hie  name,  that  he  affixed  hie  signature  to  the 
notes  as  indorser  and  not  as  guarantor,  that  no  presentment  was 
made  on  him  when  the  notes  fell  due,  that  they  were  not  made 
for  the  accommodation  of  Michols  or  the  other  defendants,  and 
that  no  notice  of  dishonor  was  given  him. 

It  is  undisputed  that  the  four  principal  notes,  as  well 
as  the  interest  coupons  attached  thereto,  were  all  signed  at  the 
same  time  and  in  the  following  order!  "John  Kostakis,  James  >:u 
Mchols,  John  Vasilopoulos  and  John  f*  ^rgiris,*  All  of  the 
def endants  and  one  other  beneficiary  testified  that  the  rubber 
stamp  legend  did  not  appear  on  any  of  the  notes  at  the  time  they 
signed,  as  against  this  defense,  plaintiff  produced  the  testimony 
of  M.  J.  Frische,  an  employee  in  the  loan  department  of  the  First 
national "Bank,  who  testified  that  the  stamped  legend  appeared  on  all 
the  notes  when  defendants  affixed  their  signatures.  Upon  this 
evidence  the  court  submitted  the  Isaue  to  the  jury  under  the 
following  instruction  offered  by  defendant  Nichols  I 

"The  Court  instructs  the  jury  that  as  a  matter  of  law, 
if,  fter  hearing  the  evidence,  they  believe  the  word*  of  Guarantee 
were  not  endorsed  on  or  upon  the  note  or  notes  sued  on  in  this  case 
at  the  time  of  the  endorsing  of  the  same  by  the  def endant,  James  , . 
Nichols,  it  la  your  duty  to  find  the  issues  xn  lavor  of  said  defend- 
ant, James  ■•  Hichols.*1 

To  sustain  the  judgment  counsel  for  Nichols  takes  the  posi- 
tion that  plaintiff  sued  defendants  as  guarantors |  that  the  sole 
issue  of  fact  presented  was  whether  the  stamp  of  Hi  II  ll*H  appeared 
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on  the  notes  before  defendants  affixed  their  signatures  thereto! 
that  the  jury  "by  their  verdict  found  in  favor  of  defendants,  and 
the  ease  having  "been  fairly  tried  the  verdict  of  the  jury  an.:  the 
Judgment  thereon  ehould  net  he  disturbed. 

Under  ordinary  circumstances  v/e  should  be  inclined  to 
concur  in  defendants*  contention,  but  we  are  convineed  frcua  the 
circumstances  of  this  case,  as  disclosed  by  the  record,  that  the 
verdict  was  contrary  to  the  manifest  -eight  of  the  evidence  for 
the  following  reasons.  These  notes  ere  made  by  ■  trustee  and 
were  so  drawn  as  to  expressly  relieve  the  trustee  from  all  personal 
liability  and  to  require  the  holder  thereof  to  look  solely  to  the 
trust  property  for  payment.  The  First  H-tional  Bank,  therefore, 
evidently  deemed  it  necessary  to  require  additional  security,  and 
defendants  by  their  signatures  were  apparently  billing  to  give  the 
bank  the  additional  personal  security  desired  to  secure  the  loan. 
Consequently  the  notes  mart  drawn  in  the  form  of  guarantiee  pro- 
viding that  "nothing  herein  contained  shall  modify  or  discharge  the 
personal  liability  expressly  assumed  by  the  guarantors  hereof.* 
The  notes  further  provided  that  each  holder  thereof  accepted  upon 
the  express  condition  that  the  sole  remedy  should  be  by  foreclosure 
of  the  trust  deed,  "or  by  action  to  enforce  the  personal  liability 
of  the  guarantors  hereof,  or  Doth."   This  particular  property 
was  held  by  the  trustee  for  the  beneficiaries,  including  thy  four 
defendants,  and  the  loan,  which  is  evidenced  oj   the  notes  here  sued 
on,  was  made  for  the  benefit  of  these  parties,  who  had  applied  to  the 
First  National  Bank  for  a  loan  sufficient  to  retire  .he  existing 
mortgage  on  the  property.  They  undoubtedly  agreed  to  sign  these 
notes,  appeared  at  the  bank  for  that  purpose,  and  did,  in  fact, 
sign  them,  and  it  would  have  been  absurd  for  the  first  Rational  Bank 
to  lend  them  #50,000  on  notes  which  expressly  exempted  the  maker 
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from  personal  liability  without  requiring  some  other  security. 
The  language  employed  aim  rly  indicates  that  these  were  notes 
of  guaranty  and  thst  v/hen  defendants  signed  they  signed  as. 
guarantors  and  not  M  indorsers.  Tc  hold  otherwise  would  render 
the  language  used  in  the  instruments  meaningless . 

It  has  been  generally  held  that  any  contract  or  paper  is 
to  he  construed  by  all  that  it  contains,  end   that  "a  bill  or  note, 
the  same  as  any  other  written  instrument,  must  be  construed  Ml  a 
whole,  so  as  to  give  effect  to  every  part  of  it,  if  possible.  The 
contract  must  be  collected  from  the  *four  corners*  of  th:.  document, 
and  no  part  of  whet  appears  there  is  to  be  excluded;  and  it  has 
been  sug^estsd  that,  inasmuch  as  indorsements  are  made  on  the  back 
of  a  negotiable  instrument,  it  may  be  said  that  the  puxport  of  the 
instrument  is  to  be  collated  from  the  'eight  corners.' M  (8  Corpus 
Juris,  p.  85,  sec.  136*) 

Moreover,  certain  significant  facts  appear  from  the  indorse- 
ments on  the  notes.  It  was  stipulated  by  the  parties  that  the 
original  record  of  proceedings  on  the  trial  should  be  incorporated 
in  the  transcript  of  record  filed  in  this  court,  und  we  therefore 
have  before  us  the  original  notes  as  well  as  photostatic  copies 
thereof.  An  examination  of  these  instruments  shows  that  the  rubber 
stamp  of  guarantee  was  affixed  on  each  note  approximately  three 
inches  from  the  top,  and  the  signatures  of  the  four  defendants 
followed  closely  thereunder.  These  signatures  appear  almost  in  the 
middle  of  the  reverse   =<ide  of  the  instrument,  unless  the  stamp 
of  guaranteee  had  appeared  on  the  instrument  prior  to  the  time 
defendants  3igned  th^se  notes,  it  is  difficult  to  understand  v.'hy 
their  signatures  should  uniformly  appear  so  far  down  on  the  paper. 
Moreover,  it  clearly  appears  from  an  examination  of  the  indorsements 
by  the  naked  eye  that  on  some  of  the  notes  part  of  the  si^v  ture  of 
John  Kostakls,  the  first  signer,  is  superimposed  over  the  last 


•a- 


« ■ 

4  T 


I 


! 


- 

- 


I 

i 
C 


I 

I 

! 
t     « 

10      M 


-6- 

line   of   the   rubber  stamp  indorsement,   and  an  examination  of   these 
signatures  in   relation   to   the   stamp   with  a  magnifying  glass  leavee 
no  IhM    thereof.      The  notes  were   siibmitted    to  the  Jury,   and  if 
they  had   looked   at   them  these  facts   could  not  hare  I  scaped   tuoir 
attention,      litis   evidence   renders   defendants'    contention    that   the 
stamp  was   affixed  after  the  notes  were   signed  highly  improbable, 
and   taken  together  with  the  lammage  employed  in  the  notes  Ml 
the  position  of  the  indorsements   on  the  hack  of    the  notes,  lends 
support  to  Prische's  testimony  that  when  the  indorsements  were 
made  by  defendants  the   staaq?  of  guarantee  had  been  affixed  to 
each  note. 

The  single  instruction  given  by  the  court  was  clearly 
erroneous,  because  it  failed   to  include  seme  of    the  most  important 
considerations  in  controversy  bearing  upon  iBsue  ox   fact,  but 
plaintiff* s  counsel  asked  for  no  other  instruction  nor  did    they 
suggest  any  change  in  the   one  given.     Other  points  urged  lor 
reversal  need  not  be  discussed  in  view  of  what  has  been  said 
as   to  the  facts   of    the  case# 

In  view  of  the  conclusions  reached,  we   think  it  v.ould 
amount  to  a  miscarriage  of  justice   to  allow  this  vara iot  and 
Judgment    to  stand.      The  loan  was  made  for  the  benefit  of 
defendants  and    they  should  not  be  acquitted   of   their  obligation 
upon  such  a  verdict  as  this.     The  judgment  of   the  circuit  court 
i3   reversed  and   the   cause   remanded  for  a  new  trial* 

JUDGMENT  XTOR88S  tiB        '       WHIMWii 

Sullivan,  *>•  J*,  and  ocanlan,  J.,  concur. 


.    .- . 

■ 

-uoo   s  *llktnk&Zq 

■ 

■ 

4        . 


> 


» 


38929 


PEOPLE  OF   THE  STATE  01 
ILLINOIS, 

Defendant  in  Error, 


T» 


PETER  J.  ALLEQRETTI, 

Plaintiff  in  Error* 


ERROR  TO  MUiriCIPAL 
)        COUK?  OF  CHICAGO. 

I  2S7I.A.  631 


MR.  JUSTICE  FRIEHL  JSOZTSSSB   THE  OPI&IOH  OP  THE  COURT. 


Under  an  information  filed  in  the  Municipal  court  of 
Chicago  by  the  People  of  the  State  of  Illinois  charging  defendant 
with  recklese  driving,  and  pursuant  to  a  trial  before  the  court 
without  a  jury,  defendant  was  found  guilty  of  a  violation  of 
sec.  48  of  the  Uniform  act  regulating  traffic  (chap.  121,  par. 
323,  Illinois  State  Bar  Stats.  1935)  and  fined  $50  and  costs. 
He  seeks  by  this  writ  of  error  to  reverse  that  judgment o 

The  information,  filed  October  4,  1935,  charged  that 

September  13,  1935,  Peter  J.  Allegretti  - 

"did  then"  and  there  operate  a  motor  vehicle  upon  a  public  high- 
way of  this  tate  situated  x.ithin  the  corporate  limits  of  tiie 
City  of  Chicago  aforesaid  in  a  wanton  or  reckless  manner,  show- 
ing an  utter  disregard  for  the  safety  of  others  under  circim- 
stanees  likely  to  cause  great  bodily  injury  and  did  thereby 
then  and  there  cause  an  injury  to  another,  to-wit;  Harry 
V/lnsberg,  which  said  injury  did  not  result  in  death  contrary 
to  the  form  of  the  Statutes  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  People  of  the  otate 
of  Illinois." 

On  the  left  hand  marrrin  of  the  information  appears  the  following 
printed  notation:  "1st  Count,  Sec.  4IB,  M.V.L." 

After  several  continuances  the  matter  came  on  for  hearing 
in  the  municipal  court  February  5,  1936.   Defendant  then  made  a 
motion  to  quash  the  information,  which  was  entered  and  hearing 
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thereon  deferred*  Later*  the  sane  date*  defendant  appeared  i.i 
his  own  person  as  well  as  "by  counsel,  and,  after  arraignment, 
pleaded  not  guilty  to  the  charge  in  the  information  and  haired 
trial  "by  jury.  The  cause  wa3  then  postponed  and  set  for  hearing, 
and  tried  February  8,  1936* 

boa*  nine  witnesses  testified  at  the  hearing,  and  from 
the  i  vidence  adduced  it  appears  that  at  about  9*30  p.  m*  ,  September 
13,  1935,  defendant  was  driving  t-outh  on  Independence  "boulevard, 
Just  north  of  v.here  it  intersects  .vith  Roosevelt  road*  This  inter- 
section is  marked  by  stop  and  go  signals,  .-a  he  approached  Roose- 
velt road  the  lights  changed  to  amber  ana  then  green  for  east  and 
west  traffic*  Another  car  had  come  to  a  stop  before  the  intersec- 
tion and  defendant,  who  was  evidently  driving  at  a  high  rate  of 
speed,  could  not  stop  his  car  in  time,  swerved  to  the  left,  struck 
the  car  ahead  of  him,  ran  up  on  the  curb  and  injured  one  Harry 
Tlnsberg,  a  pedestrian,  walking  west  on  Roosevelt  road  on  the  side- 
walk on  the  north  side  of  the  street.  Numerous  witnesses  testified 
that  defendant  was  driving  his  car  at  a  speed  varying  from  40  to 
70  miles  an  hour*   Defendant  denied  this  and  stated  that  he  was 
not  driving  in  excess  of  30  miles  an  hour,  hut  that  was  a  -uestion 
of  fact  for  the  court  to  determine,  and  from  a  careful  examination 
Of  the  evidence  we  think  the  court  was  fully  justified  in  finding 
that  defendant  was  driving  at  a  high  rate  of  speed  and  recklessly. 

Ae  grounds  for  reversal  it  is  first  urged  that  the  printed 
notation  on  the  margin  of  the  information  indicated  that  defendant 
was  charged  with  violation  of  sec.  41-B  of  the  Motor  Vehicle  act, 
*hioh  had  been  repealed  in  July,  1935.  Considerable  epaoe  is 
devoted  in  defendant's  brief  to  the  argument  that  a  person  cannot 
he  convicted  on  a  statutory  charge  ..hich  has  been  repealed,  either 
expressly  or  by  implication,  prior  to  the  offense,  and  authorities 
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are  cited  to  sustain  the  contention.  The  state,  by  its  counsel, 
-ays  it  is  entirely  in  accord  with  these  authorities,  out  insists 
that  the  snail  type  abbreviations  printed  vertically  on  the  left 
hand  margin  of  the  information  is  not  a  part  of  the  charging  part 
of  the  information,  and  we  are  entirely  in  accord  with  the  stated 
position*  The  hlankB  on  vfliich  inform- tions  are  drawn  in  the 
municipal  court  are  partly  orinted  and  notations  on  the  matins 
are  hot  part  of  the  information.  It  is  apparent  from  a  re- ding 
of  the  information  that  defendant  was  charged  with  reckless  driving 
in  violation  of  sec.  48  of  the  Uniform  act  regulatinr  traffic  (sec. 
48,  par.  323,  chap.  121,  111.  Ctate  Bar  Stats.,  1935)  which  reads 
as  follows: 

"Sec.  48.  Reckless  driving,   (a)  Jjiy   person  who  driveo 
any  vehicle  with  a  wilful  or  a  wanton  disregard  for  the  safety  of 
persons  or  property  is  guilty  of  reckless  driving. 

(b)  Every  person  convicted  of  reckless  driving  shall  be 
punished  upon  a  first  conviction  "by  imprisonment  for  a  period  of 
not  less  than  5  days  nor  more  than  90  days,  or  "by  fine  of  not  less 
than  Ten  dollar s  ($10.00)  nor  more  than  Five  Hundred  Dollars 
($500),  or  hy  ~ooth  such  fine  and  imprisonment,  and  on  a  second 
or  subsequent  conviction  shall  he  punished  by  imprisonment  for  not 
less  than  10  day3  nor  more  than  6  months,  or  by  a  fine  of  not  le«!8 
than  One  Hundred  Dollars  ($100)  nor  more  than  One  Thousaid  Dollars 
($1,000),  or  hy  Both  such  fine  and  imprisonment." 

He  was  tried  under  the  foregoing  statute  and  found  gailty,  and  not 
for  violation  of  sec.  41-B  of  the  Motor  Vehicle  act  as  he  contends. 
It  is  next  urged  that  the  court  erred  in  overruling  defend- 
ant's motion  to  quash  the  information.  It  appears  from  the  ahstract 
that  defendant  pleaded  not  guilty  before  a  ruling  was  made  on  his 
motion  to  VMM0U  and  in  view  of  this  fact  he  waived  his  right  to 
raise  the  point  on  appeal.  It  was  so  held  in  Long  v.  People,  102 
111.  331,  wherein  the  court  said  -  (p.  336) 

"as  to  the  motion  to  quash,  it  is  not  a  rash  presumption  that  all 
persons  in  the  profession  know  that  such  a  motion  is  waived  by 
pleading  to  suit  or  action." 

Also  in  £rufager  v.  People,  141  111.  ,.pP«  510,  the  court  characterized 

the  point  as  "purely  technical,  ahich  could  be  taken  advantage  of, 
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if  at  all,  by  motion  to  qua3h,  which  Motion  the  defendant  did 
not  xuake,  hut  pleaded  not  rruilty  and  went  to  trial  on  the  merits." 
Moreover,  inasmuch  as  a  plea  of  iaot  guilty  had  been  entered  by 
defendant  and  all  the  testimony  had  been  heard  before  a  ruling 
was  made  on  his  motion,  the  hearing  on  the  merits  of  the  case, 
under  the  authorities,  amounted  to  a  denial  of  the  motion. 
(People  t.  Sfcolem,  244  111*  502.)    In  that  case  motion  fcc  quash 
was  interposed,  which  the  court  took  under  advidwient  and  there- 
after heard  and  decided  the  case  and  entered  final  judgment  without 
ruling  on  the  motion.  The  rupreme  court  sed.  d  that  this  amounted 
to  a  denial  of  the  motion* 

It  is  also  urged  that  the  information  charging  defendant 
was  uncertain.  7e  think  it  amply  sets  forth  the  charge  of  reckless 
driving  under  sec.  48*  and  that  it  fully  apprised  defendant  of 
the  charges  preferred  against  him* 

Lastly,  it  is  urged  that  the  trial  court  erred  in  not 
granting  defendant  a  new  trial,  inasmuch  as  the  judgment  finding 
him  fiuilty  was  against  the  manifest  weight  of  the  evidence  and 
he  was  not  proven  guilty  "beyond  a  reasonable  doubt*  From  a  careful 
examination  of  the  record  we  find  that  numerous  witnesses  testified 
that  defendant  was  driving  at  an  excessive  rate  of  speed  in  approaoh- 
ing  an  intersection  marked  by  stop  and  go  signals,  and  that  his  car 
was  apparently  not  under  control  when  the  lights  had  changed,  making 
it  necessary  for  him  to  swerve  out  of  the  line  of  cars*  strike  the 
automobile  immediately  ahead  of  him  and  run  onto  the  curb,  where  a 
pedastrian  was  injured*   These  circumstances,  as  related  by  the 
various  witnesses,  clsarly  indicate  reckless  and  earless  driving, 
and  the  court  could  not  fairly  have  reached  any  other  oonolusion. 
rinding  no  convincing  reason  for  »«versal  the  judgment  of 

the  municipal  court  is  affirmed* 

AJTIPJCKD* 

Sullivan,   P.  J.,   and  Soanlan,  J*,   concur* 
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SADIE  BMIK, 


Appellant $ 


WALTER  BEMIK  and 
MARY  BSSIK, 

Appellees* 


APPEAL  prom  circuit  court, 

COCfc  COUNTY. 


.A.  631 


MR.  JUSTICE  FRIEMD  BLIV3REB  THE  OPIUIOiT  OF  TR^5  COURT. 


By  this  appeal  Sadie  Benik  seeks  to  reyerse  an  order 
of  the  circuit  court  dismissing  for  want  of  jurisdiction  her 
petition  to  set  aside  the  satisfaction  of  the  judgment  against 
defendants  herein,  which  had  been  filed  in  the  circuit  court 
clerk1 s  office  without  her  knowledge  or  consent. 

The  undisputed  facts  are  simple,  though  extraordinary. 
Briefly  stated  plaintiff's  petition  and  the  supporting  affidavits 
allege  that  plaintiff  had  obtained  in  the  circuit  court  a  tort 
judgment  for  $10,000  against  Walter  and  Mary  Benik,  in  satisfac- 
tion of  which  the  sheriff  had  on  December  27,  1933,  seized  Mary 
Benik  under  a  writ  of  caPlaa  ad  satisfaciendum  and  committed  her 
to  the  county  jail,  .alter  Benik  having  previously  left  the  state 
of  Illinois.  Defendants'  attorney,  Milton  J.  Sabath,  procured 
her  release  the  same  day  through  an  agreement  by  which  she  was 
to  pay  plaintiff  $25  weekly  toward  satisfaction  of  the  Judgment. 
Payments  aggregating  #1,425  were  made  and  continued  to  December, 
1935,  and  then  ceased.  Upon  inquiry  plaintiff  learnedin  December, 
1935,  that  shortly  prior  thereto  her  attorney,  Benjamin  Vanderveld, 
without  her  knowledge  or  consent,  had  accepted  fro.  Milton  J.  Sabath, 
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representing  Mary  Benik,  $200  in  full  satisfaction  of  the 
unpaid  balance  of  her  judgment,  then  amounting  to  $8,575, 
and  delivered  to  Sabath  a  satisfaction  piece  which  was 
filed  in  the  circuit  court  clerk* s  office.  Upon  inquiry 
she  further  learned  that  Vanderveld  had  undergone  a  mental 
breakdown  and  had  been  confined  in  a  sanitarium  in  Chicago 
and  later  sent  to  the  Elgin  state  hospital  for  the  insane. 
The  information  relating  to  the  unauthorized  satisfaction 
of  her  judgment  had  to  be  elicited  from  some  of  Vanderveld' s 
former  employees,  necessitating  a  delay  until  March  31,  1936, 
when  her  petition  and  the  necessary  supporting  affidavits  were 
filed  in  the  circuit  court. 

Defendants'  answer,  accompanied  by  a  motion  to  strike 
the  petition,  takes  the  form  of  a  demurrer.  It  does  not  deny 
any  of  the  averments  of  the  petition,  but  merely  challenges 
the  sufficiency  thereof  on  the  ground  (l)  that  the  court  no 
longer  had  jurisdiction  of  the  cause  "pursuant  to  the  statutes 
in  such  cases  so  made  and  provided,"  and  (2)  that  plaintiff 
failed  to  act  diligently  in  pursuing  the  relief  sought.  The 
court  dismissed  the  petition  solely  for  lack  of  "jurisdiction 
of  the  subject  matter  and  of  the  parties  herein."  We  think 
it  clearly  was  error  to  do  so  for  the  following  reasons* 
The  jurisdictional  question  applicable  to  this  proceeding 
is  not  regulated  by  any  statute*  it  is  to  be  determined  under 
the  fundamental  equitable  principle,  applied  by  courts  from 
time  immemorial,  that  jurisdiction  will  be  exercised  when 
^  *   a-fter  term  time  to  relieve  a  party 
it  is  properly  invoked  after  term 

,,.„,  from  the  fraudulent  acts  and 
from  an  injustice  resulting  from 
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conduct  of  another.  The  allegations  in  tne  petition  and 
affidarits  indicate  that  a  palpable  fraud  was  committed  on 
plaintiff,  as  a  result  of  which  the  unpaid  portion  of  her 
Judgment  against  defendants,  amounting  to  18,575,  was  settled 
for  the  nominal  sum  of  $200  without  her  knowledge  or  consent, 
through  her  attorney  who  evidently  was  not  mentally  responsible 
when  the  settlement  was  made,  whether  Mary  Benik  and  her  attor- 
ney had  any  knowledge  of  Vanderveld's  mental  condition  we  are 
unable  to  say,  but  there  is  on  file  the  uncontroverted  affidavit 
of  Walter  Pacanowski,  a  clerk  in  Vanderveld* s  office  from  May  1, 
1930,  to  June  15,  1935,  sating  that  early  in  June,  1935,  he 
called  at  the  office  of  Milton  J«  Sabath,  defendants1  attorney,, 
for  the  purpose  of  obtaining  a  £>25  check  which  was  then  due 
plaintiff,  and  at  that  time  informed  Sabath  that  Vanderreld 
was  sufferir^.  "rom  a  mental  and  physical  disorder  and  was  no 
longer  capable  of  properly  conducting  his  business.  Sabath 
takes  the  position  that  the  settlement  with  Vanderveld  was  made 
upon  the  condition  that  plaintiff  would  be  willing  to  accept  the 
#200  in  settlement  of  her  judgment  and  that,  having  failed  to 
hear  frqp  Vanderveld,  he  assumed  the  settlement  had  been  approved, 
and  caused  the  satisfaction  pieoe  to  be  filed.  Vanderveld,  of 
course,  cashed  the  check  for  $200,  and  the  proceeds  were  never 
turned  over  to  plaintiff* 

The  early  case  of  Miller  v.  Lane,  13  111.  App»  648,  is  cited 
and  relied  on  by  plaintiff  to  support  the  contention  that  the  court 
had  ample  jurisdiction  to  act.  In  that  case  plaintiff  was  the  omer 
of  a  Judgment  and  his  attorney  compromised  the  amount  due  on  the 
judgment  for  a  sum  considerably  less  and  delivered  a  satisfaction 
piece  to  defendants.  More  than  thirty  days  after  the  satisfaction 
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of  judgment  had  heen  filed  of  record,  plaintiff  moved  the  court  to 
vacate  and  set  aside  the  II  tisf  .ction,  .vhich  the  court  die",  on  the 
ground  that  plrintiff 's  attorney  had  no  por/er  or  authority  to 
compromise  the  amount  due  for  a  leaser  sun  -vithout  specific 
authority  from  plaintiff* 

In  Jenkins  v.  Merrjweather .  109  111.  647,  it  was  helc  that 
law  courts  of  record  exercise  the  power  to  control  their  processes 
as  long  as  the  proceeding  is  in  fieri 9  and  that  a  court  may,  upen 
motion  where  proper  ground  is  ahovai,  vithdraw  and  quash  executions 
and  other  writs,  and  set  aside  sales  of  real  estate  "before  they 
ripen  into  titles,  illustrating  the  general  powers  of  courts  to 
control  their  processes,  after  term. 

In  Y/etson  v.  '-teles!  g,  34  111.  281,  it  was  held  that  a  court 
of  law  may  exercise  an  equitable  jurisdiction  over  the  satisfaction 
of  its  own  judgments  and  process.   A  right  of  redemption  of  a  judg- 
ment delator  had  there  "been  levied  upon  and  sold  "by  virtus  of  another 
execution.  On  motion  to  set  aside  the  satisfaction  of  judgment 
arising  out  of  the  levy,  the  court  held  it  to  he  its  duty  to  vacate 
the  entry  of  satisfaction  of  judgment  and  issue  another  execution. 

Jn  Oalway  v.  City  of  Chicago,  207  111*  Aff*  304,  a  minor 
obtained  judgment  and  her  next  friend  assigned  it  to  the  attorney  of 
record  who  collected  the  amount  and  filed  a  satisfaction  of  the 
judgment.   Upon  reaching  her  majority  the  minor  filed  suit  in  the 
municipal  court  alleging  that  her  next  friend  had  no  power  or  authority 
to  assign  the  judgment.   It  was  held  that  the  minor  should  have  filed 
a  proceeding  in  the  court  where  the  judgment  was  rendered,  to 
vacate  the  order  of  satisfaction  of  judgment  and  annul  the  satis- 
faction piece,  so  that  she  could  proceed  with  her  suit  on  the 
judgment. 
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we  think  the  foregoing  decisions  are  ample  authority  to 
sustain  plaintiff's  position,  ant.  defendants  cite  no  cases  in 
point  to  the  contrary.  It  would ,  indeed  $   he  a  3ad  commentary 
on  the  power  of  courts  to  hold  that  the  plaintiff  who  had  "been 
deprired  of  her  rights  through  palpable  fraud,  resulting  in  the 
compromise  of  a  valid  judgment  for  a  nominal  sum  without  her 
knowledge  or  consent,  had  no  redress  "because  three  months  had 
elapsed.  The  mere  statement  of  the  facts  alleged  in  the  petition 
are  sufficient  to  juytify  the  court  in  assuming  jurisdiction  to 
set  aside  the  satisfaction  of  the  judgment. 

The  only  other  ground  assigned  for  sustaining  the  court's 
order  is  that  plaintiff  did  not  act  diligently.  The  court  did 
not  dismiss  plaintiff's  petition  on  this  ground.  Nevertheless f 
the  contention  may  he  answered  "briefly  hy  cayinr:  thai  only  three 
months  had  in  t  ■-•■'•  vened  "between  U*e  time  that  plaintiff  first 
learned  of  the  satisfaction  of  her  judgment  and  the  date  that 
her  petition  was  filed.   "  uring  this  period  her  attorney,  Vander- 
veld,  was  confined  in  various  institutions  and  she  could  not  get 
any  information  from  him  and  had  to  investigate  the  facts,  through 
his  former  employees.   This  necessarily  required  some  time,  out 
it  was  not  an  unreasonahle  delay.   To  contend  that  this  con- 
stituted a  lack  of  diligence  is  absurd.  The  facto  accounting  for 
the  delay  are  set  forth  in  the  petition  and  fully  explain  the 

period  that  intervened. 

The  order  of  the  circuit  court,  denying  plaintiff's  motion 
to  vacate  and  set  aside  the  order  satisfying  plaintiff's  judgment 
and  annulling  the  satisfaction  piece, is  reversed  with  directions 
that  the  defendants  he  required  to  answer  the  petition  that  the 
cause  proceed  to  a  hearing  upon  the  petition  and  answer. 

KSV^RSSD  AUD  KSMAMI&fflD  -ITH  DIRECT IQHS. 
Sullivan p  P.  J.»  and  Scanlan,  J.»  concur. 
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OHAHLES  KALETA, 


Appellee, 
v. 


Appeal  from 

I  unicipal  Court 


ARCHER  00 AL   AHD  MATERIAL 

CO.,  of  Chicago. 

Appellant.    )  *=*  r\ 
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WR.    JU3TICE  FRIEND   DELIVERED  THE   OPINION  OF  THE   0OURT: 


28  7  1X631 


Charles  Kaleta  brought  |  fourth  class  contract  action 
in  the  municipal  court  uoon  one  of  a  series  of  bonds  issued  by  the 
defendant,  Archer  Coal  and.  Material  Co.,  Ma*  sncured  by  a  trust  deed 
on  improved  real  estate  in  OMcago.  Attached  to  olaintiff'e  state- 
ment of  claim  was  the  bond,  in  the  sun>  of  9500,  on  which  the  action 
was  predicated,  payable  to  the  or<  er  of  bearer,  an'*  due  on  August  1, 
1932.   Defendant's  motion  to  strike  plaintiff's  statement  of  claim 
was  denied,  and  thereupon  defendant  filed  its  affi  avit  of  merits 
which  was  stricken  on  plaintiff's  notion.  An  amended  affidavit, 
subsequently  filed  by  defendant,  was  likewise  stricken,  and,  de- 
fendant having  elected  to  stand  thereby,  judgment  was  entered  for 
plaintiff,  and  this  appeal  followed. 

The  principal  question  presented  for  determination  is 

whether  a  note  or  bond  of  thi*  character  is  a  negotiable  instrument 

upon  which  an  action  at  law  can  be  predicated,  and  whether  it  is  a 

distinct  promise  to  pay  money  upon  which  recovery  can  be  had  by  an 

x  individual  bondholder,  without  reference  to  and  notwithstanding 

the  provisions  of  the  trust  deed  securing:  it.  The  note  contains  on 

its  face  the  following  nrovision: 

"For  a  more  particular  description  of  the  covenants  of 
the  party  of  the  first  part,  as  well  as  a  de »o nation  of  the  mort- 
gaged orooerty,  and  the  mature  end  extent  of  the  security,  the 
rights  of  the  holder  of  the  bonds  mi   the  terms  ani  conditions  uoon 
which  the  bonds  are  issued  tmi   secured,  sal  the  raetho I  of  nayment 
thereof,  reference  is  made  to  said  trust  deed.* 

Defendant  argues  that  by  this  provision  the  holder  of  the  instrument 
le  sufficiently  apprised  that  a  further  collateral  agreement  exists, 
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namely,  the  trust  deed,  which  the  owner  is  required  to  examine  for 

a  determination,  not  only  of  the  nature  and  extent  of  the  security 

but  also  of  his  rights  as  the  hole  er  of  the  bond  and  the  terms  and 

conditions  uoon  which  it  was  issued. 

This  question  has  frequently  arisen  on  apoeal  (Ooiw 

tinental  National  Bank  &  Trust  Oo.  v.  Chicago  Builders  Bldg.  Co.. 

81  283  111.  App.  64,  68;  Ohio  ago  Title  &  Trust  Oo.  v.  Oohen.  284 

111.  App.  181,  191),  and  is  fully  discussed  by  the  Supreme  Court  of 

Illinois  in  the  case  of  Oswienaa  v«  A'ewoleT   &  Mandell.  358  111.  302. 

Plaintiff  had  there  brought  suit  in  the  municipal  court  to  recover 

the  principal  and  interest  due  on  four  matured  bonds  of  #500  each, 

with  interest.  Under  a  stipulation  of  facts  it  appeared  that  the 

bonds  contained  on  their  face  the  following  language: 

"Said  trust  deed  and  this  bond,  as  well  as  all  the 
other  bonds  aforesaid,  are  to  be  taken  and  considered  together  as 
parts  of  one  and  the  same  contract.  *  *  *  Both  principal  and  inter- 
est bear  interest  after  maturity  thereof  at  the  rate  of  seven  per 
cent.  ($$)  per  annuo  and  are  payable  in  the  manner  described  in 
the  trust  deed.  *  *  *  For  a  description  of  the  mortgaged  property 
and  the  nature  and  extent  of  the  security,  reference  is  made  to 
said  trust  deed,  to  all  of  the  provisions  of  which  this  bond  and 
each  coupon  hereto  attached  are  subject,  with  thesame  effect  as  if 
said  trust  deed  were  herein  fully  set  forth." 

The  trust  deed  under  which  the  bonds  were  issued  contained  the 

provision  that 

"No  action  at  law  or  in  equity  shall  be  brought  by  or 
on  behalf  of  the  holder  or  holders  of any  bonds  or  coupons,  whether 
or  not  the  same  be  past  due,  except  by  the  trustee  or  by  the 
requisite  number  of  bondholders  acting  in  concert  unner  the  pro- 
visions of  this  section  for  the  benefit  of  all  bondholders." 

It  was  there  argued  that  since  the  bond  and  trust 
deed  were  made  at  the  same  time  and  as  part  of  the  same  transaction, 
the  universal  rule  of  construction  of  contracts  requires  that  they 
be  read  and  construed  as  constituting  a  single  instrument.  The 
court  pointed  out,  however,  that  there  is  a  well  recognised  excep- 
tion to  this  rule  in  cases  of  mortgages  and  notes,  and  that  a  note 
or  bond  is  a  distinct  oromise  to  nay  money  and  the  pledge  of  real 
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estate  to  secure  that  promise  is  ft  different  and  distinct  agreement, 
which  ordinarily  in  nowise  affects  the  promise  to  pay  but  gives  a 
further  remedy  for  failure  to  carry  out  that  promise.  The  rule  is 
well  settled  that  the  holder  of  a  mortgage  has  three  remedies:  (1) 
He  may  sue  at  law  on  the  note;  (2)  foreclose,  and  (3)  bring  eject- 
ment for  the  condition  broken,— and  that  all  of  these  remedies  may 
be  sought  concurrently  unless  a  restriction  is  found  in  the  note  or 
trust  deed,  (Rohrer  v.  Deatherage.  336  111.  450). 

The  question  presented  in  Oswienza  v.  ffengler  & 
Mandell.  supra,  was  whether  there  was  in  the  bond  language  whioh 
might  reasonably  be  said  to  have  incorporated  therein  by  reference 
the  "no  action*  clause  of  the  trust  deed  and  thus  limited  the 
holders*  right  to  the  provisions  of  the  trust  deed.  The  court,  after 
careful  consideration  of  the  provisions  of  the  note  and  trust  deed, 
held  that,  regardless  of  the  question  whether  the  bonds  were 
negotiable,  there  was  no  language  in  the  bonds  which  fairly  included 
by  reference  the  "no  action"  clause  of  the  trust  aeed. 

Plaintiff  in  this  proceeding  argues  that  notwith- 
standing the  holding  in  theOswienaa  v.  \?en^ler  &  Mandell  case. 
supra,  the  oourt  lnferentially  held  that  incorporation  by  reference 
is  valid  and  legal  providing  the  language  employed  is  distinct  and 
unambiguous.  v?e  concur  in  this  conclusion,  but  in  the  instant  case 
there  appears  to  be  no  provision  in  the  trust  deed  similar  to  the 
so-called  "no  action"  clause  found  in  the  Oswienza  case,  and  there- 
fore even  if  we  should  hoi  that  the  language  used  in  the  bond  here 
sued  upon  was  sufficiently  clear  MM  unambiguous  to  incorporate  by 
referenoe  the  provisions  of  the  trust  deed,  we  find  nothing  in  the 
trust  deed  itself  which  would  take  from  the  holder  of  the  bond  his 
right  to  sue  at  law.  Aside  from  the  provision  of  the  note  herein- 
before quoted,  which  has  reference  to  the  trust  deed,  the  bond  in 
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question  is  an  absolute,  definite  and  unconditional  promise  to  pay 
and  as  suoh  plaintiff  had  a  right  to  recover  thereon  unless  there 
was  some  limitation  in  the  trust  deed  to  prevent  him  from  so  doing, 
We  find  no  such  limitation,  and  therefore  plaintiff,  as  owner  of 
the  bond,  had  the  right  to  sue  at  law,  in  addition  to  the  security 
given  to  him  under  the  provisions  of  the  trust  deed. 

As  an  additional  ground  for  reversal  it  is  urged  that 
seventy-five  per  cent  of  the  bondholders  had  agreed  to  an  extension 
of  the  indebtedness  to  August  1,  1939,  and  that  plaintiff  could  not 
disregard  this  extension  and  sue  on  ikx  his  bond  within  the  extended 
period.  (Meek  v.  Electrical  Engineering  Equipment  Company.  282  111. 
App.  616,  is  cited  to  support  this  contention,  but  we  do  not  think 
it  is  applicable  to  the  facts  here  presented.  In  that  case  the  sole 
question,  as  stated  by  the  court,  was  whether  plaintiff  "hao  the 
right  to  acoelerate  the  time  of  payment  of  the  principal  of  the  bond." 
Inasmuch  as  the  bond  upon  which  plaintiff  sued  in  this  proceeding  had 
matured,  the  question  of  acceleration  did  not  enter  into  the  esse. 
It  is  conceded,  of  course,  that  there  was  never  an  extension  of  the 
due  date  of  this  particular  bond,  and  the  mere  fact  that  75$  in 
amount  of  all  the  bonds  then  outstanding  consented  to  an  extension 
could  not  affect  plaintiffs  rights.  The  provision  relied  on  refers 
only  to  the  status  of  the  lien  of  the  trust  oeed  with  reference  to 
bonds  extended,  and  is  a  provision  ordinarily  found  in  trust  deeds 
to  protect  the  lien  and  security  of  the  trust  deed  for  the  benefit 
of  those  bondholders  extending  the  maturity  date  of  the  obligations 
provided  the  required  amounts  enter  into  the  extension  agreement. 
So  far  as  we  can  ascertain,  it  has  never  been  held  that  suoh  an 
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extension,  although  it  preserved  the  lien  and  security  of  the  trust 
deed  for  the  benefit  of  the  bondholders  entering  into  the  agreement, 
has  the  effect  of  extending  the  maturity  date  of  the  bonds  whose 
owners  have  not  entered  into  theoontract. 

Holding  as  we  do  that  nothing'  contained  in  the  note 
or  trust  deed  herein  deprived  plaintiff  of  his  right  to  sue  at  law 
on  the  bond,  in  addition  to  any  other  rights  given  him  as  a  bond- 
holder under  the  trust  deed,  and  that  the  extension  agreement 
entered  into  by  other  bondholders  was  not  binding  on  him,  we  think 
the  isunioipal  Court  properly  entered  judgment  in  plaintiff *e  favor, 
and  the  judgment  is  therefore  affirmed. 

AFFIRMED. 
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MAX  MAYRQS,   doing  business  as 
Max  May r on  &  Company* 

Appellee, 


)         / 

)        APPEAL  PKOM 

)        INTERLOCUTORY  INJUNCTION 
T*  ) 

)        OP   CIRCUIT  COURT.   COCK 
IROT  SCHULMAN  et  al.,  J  ovum,   „!** 

ft****         »    ^7I#Ae6Sii 

MR«  JUSTICE  rBIBKD  HUHNI  TEE  OPINION  OP  THE  COURT. 

Defendants  hare  appealed  from  an  order  of  the  circuit  court 
denying  their  motion  to  dissolve  an  interlocutory  injunction* 

The  complaint  joining  Irwin  Schulman,  J •  V«  Karsan,  Ned 
Eisenberg  and  Harry  Spungin  as  defendants  alleges,  in  substance, 
that  plaintiff  is  and  for  some  twelve  years  past  has  been  engaged 
in  the  sale  of  clothing  on  the  installment  plan  in  Chicago;  that 
he  employed  defendants  as  salesmen  and  gave  them  specific  routes 
and  territories  for  solicitation  and  supplied  them  with  a  list  of 
customers  for  that  purpose?  that  defendants  each  signed  a  contract 
of  employment  with  plaintiff  providing*  among  other  things,  that 
defendants  would  not  for  a  period  of  three  years  after  the  ter- 
mination of  their  employment  "solicit,  sell  or  attempt  to  solicit 
or  sell,  directly  or  indirectly,  for  themselves  or  for  others,  or 
do  business  in  any  manner  whatsoever  with  the  customers  apportioned 
to  them  on  the  installment  route;"  that  plaintiff  reposed  trust 
and  confidence  in  defendants  as  his  employees  and  delivered  to 
each  of  them  a  complete  list  or  card  index  of  hi  a  customers  on  the 
route  assigned  to  them  for  solicitation;  that  notwithstanding  the 
trust  and  confidence  thus  reposed  in  them  by  plaintiff,  defendants 
betrayed  same  by  makimg  a  complete  li,t  of  plaintiff's  customers 
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in  the  respective  territories  apportioned  to  them,  with  the  intent 
and  purpose  of  usin^  these  lists  for  their  o\/n  hen;  fit;  that  in  the 
course  of  the  performance  of  their  duties  as  salesmen,  defendants 
ohtained  knowledge  and  inf ormation  pertaining  to  these  customers 
and  now  each  has  a  complete  list  in  his  possession,  taken  from 
plaintiff1 s  hooks  and  records?  that  they  are  now  soliciting  business 
and  calling  upon  plaintiff's  customers  in  violation  of  their  can- 
tracts,  as  set  forth  in  the  complaint  and  in  betrayal  of  the  trust 
and  confidence  resposed  in  them  by  plaintiff  during  the  period  of 
their  employment!   that  in  soliciting  customers,  representations 
are  made  which  lead  them  to  believe  that  defendants  and  each  of 
them  are  still  working  for  plaintiff,  and  thereby  defendants  obtain 
contracts  and  business  from  plaintiff's  customers  *<hich  they  turn 
over  to  his  competitors. 

On  filing  the  complaint,  due  notice  was  served  upon  all 
the  defendants,  who  appeared  in  court  July  22,  1936,  and  after 
two  continued  hearings  and  arguments  had  before  the  court,  defend- 
ants were  granted  leave  to  file  their  joint  and  several  answer 
and  on  the  same  day  the  restraining  order  was  entered.  Thereafter, 
^ugust  4,  1936,  defendants  appeared  before  another  judge  then  filling 
an  emergency  assignment  during  the  summer  vacation,  and  moved  for 
a  dissolution  of  the  restraining  order.  Arguments  were  heard  by 
the  court,  based  upon  the  allegations  of  the  complaint  and  the  aver- 
ments of  the  answer,  with  supporting  affidavits,  resulting  in  the 
order  denying  defendants'  motion  to  dissolve  the  injunction. 

By  their  joint  and  several  answer  defendants  neither  admit 
nor  deny  that  the  written  contract  attaohed  to  the  complaint  was 
executed  by  defendants  or  any  of  them;  they  admit  that  they  were 
employed  by  plaintiff  as  his  solicitors;  deny  that  plaintiff 
delivered  to  each  of  them  a  complete  list  or  card  index  of  his 
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alleged  customers;  deny  that  they  were  given  specific  routes > 
"but  state  on  the  contrary  that  they  were  in  a  position  to  obtain 
"business  wherever  it  might  be  found;  deny  that  they  or  any  of 
them  made  a  complete  list,  or  any  list,  of  plaintiff's  customers ; 
deny  they  are  now  soliciting  "business  and  calling  upon  plaintiff's 
customers  and  that  the  persons  specifier- lly  mentioned  in  the  com- 
plaint are  customers  of  plaintiff;  deny  that  defendants,  or  any  of 
them,  are  soliciting  "business  from  any  of  the  customers  of  plain- 
tiff or  that  any  of  these  customers  are  "being  called  on  by  defend- 
ants "in  any  manner  or  form;'-  deny  that  defendants  or  any  of  them 
ore  soliciting  the  so-called  customers  of  plaintiff  or  that  they 
have  led  any  of  these  so-called  customers  to  believe  that  they  are 
acting  for  or  on  "behalf  of  plaintiff,  deny  that  they  maae  copies  of 
the  lists  of  plaintiff's  customers  or  patrons,  or  carried  away  any 
of  plaintiff's  records,  or  that  any  of  plaintiff's  lists  are  being 
used  in  securing  the  patronage  of  plaintiff's  customers. 

After  the  averment  and  denial  of  the  various  matters  herein- 
before set  forth,  the  answer  states  that  the  contracts  set  forth  in 
the  complaint  are  vague,  indefinite,  insufficient  and  incapable  of 
specific  performance;  that  the  so-called  customers  of  plaintiff  are 
not  trade" secrets  within  the  contemplation  of  law,  and  therefore 
are  not  entitled  to  the  protection  of  a  court  of  equity;  and  that 
the  negative  oovenants  contained  in  the  contracts  are  unfair,  unduly 
oppressive  and  incapable  of  enforcement. 

From  the  pleadings  it  appears  that  the  complaint  is  founded 
upon  the  twofold  theory  that  (l)  defendants  were  violating  a  negative 
covenant  contained  in  the  contract;  and  (2)  that,  while  employed  by 
plaintiff  and  prior  to  the  termination  of  their  employment,  defend- 
ants secured  lists  and  records  of  plaintiff's  customers  for  the 
purpose  of  solicitation,  used  the  same  in  violation  of  their  trust 
and  turned  the  business  thus  obtained  over  to  plaintiff's  competitor., 
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for  the  purpose  of  destroying  plaintiff* a  good  will  and  business. 
The  first  of  these  prepositions ,  namely,  tho.t  defendants 
were  guilty  of  violating  the  negatiTe  covenant  contained  in  the 
written  agreement  set  forth  in  the  complaint,  wae  evidently 
considered  only  incidentally  hy  the  chancellor.  The  denial  of 
the  motion  to  dissolve  v&s  aj>purently  "based  on  the  charges  and 
allegation  of  facts  made  in  the  complaint  and  tlu  (\:ni    1  thereof 
hy  defendants •  A  careful  examination  of  the  pleadings  loads  to 
the  conclusion  that  plaintiff  set  forth  a  sufficient  cause  of 
action  against  defendants  which,  if  taken  to  be  true,  rcould  entitle 
his  to  a  temporary  restraining  order  pending  the  outcome  of  the 
litigation.  Defendants'  denial  of  the  charges  i3  no  stronger  than 
the  assertions  made  "by  plaintiff.  Under  the  circux-i3t?>noec  it  was 
not  improvident  for  the  court  to  issue  the  injunction  and  to  refuse 
the  motion  to  dissolve  it,  and  thus  preserve  the  stntus  of  the 
parties  until  a  full  hearing  could  "be  had.  Since  defendants 
categorically  denied  substantially  all  the  charges  made,  we  fail 
to  see  how  they  could  he  injured  hy  a  temporary  restraining  order. 
In  determining  whether  a  temporary  injunction  should  issue  and 
remain  in  force  to  protect  a  plaintiff's  rights,  the  court  will 
consider  the  relative  injury  that  the  parties  may  suffer.  In 
view  of  defendants'  denial  of  the  charges  made,  it  seems  evident 
that  defendants  will  not  he  injured  hy  allowing  fee  injunction  to 
stand,  pending  the  outcome  of  the  litigation.  On  the  other  hand, 
if  the  charges  he  taken  as  true,  plaintiff  would  he  irrepr.rahly 
damaged  hy  a  refusal  of  the  eourt  to  preserve  the  status  of  the 
parties  and  allow  defendants  to  continue  their  unfair  practice* 
and  the  impairment  of  the  good  will  of  his  husinese.   The  duty 
of  the  chancellor  under  the  circumstances  is  well  settled. 
(Moroney  v.  Allman,  271  111.  -pp.  336,  345-46;  Baird_  v.  Community 
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El^h  Lchool  yjjbt.t   304  111.   526,   529.)      See,   alro,   Daiggcr  ft  Co. 
y.  Kraft,    281  111.     pp.   548,   55o,   v,hore    this  court  «ppror«?d 
issuance  of   preliminary  injunction,   without  notice   to   def endp.nts, 
restraining  use  of  plaintiff  a  customers     lists  "by  defend-mt. 

Since   the  hearing  evidently  turned  on  the  sufficiency  of 
the  "bill,  "based  upon  the   charges  made,   and  the  weight  to  he  accorded 
the  denial  of  defendants,   it  mm  proper  for  tha  oourt   to  df.ny  the 
motion  for   dissolution  of   the  injunction.     The  pleadings  create 
issues   of  fact  to  "be  heard   either  "by  the-  court  or  a  master,  and 
pending  that  hearing  plaintiff  is  entitled  to  the  protection  of 
a  restraining  order.     For  these   reasons,   the  order  of   the  circuit 
court  is  affirmed. 

Sullivan,   P«  J*t   and  Scanlan,  J.,  concur* 
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THB  FIRST  HATIOMAL  BANK 

OF  CHICAGO ,  as  Trustee^ 

Appellant , 

V. 

MOSES  BUSH  et  al., 

Appellees. 


APPEAL  FROM  CIRCUIT  COURT, 
COOK  COUHTY. 


28  7  LA.  632" 

MR.  JUSTICE  SCANLAH  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  filed  a  bill  to  foreclose  a  trust  deed  given 
to  secure  three  principal  promissory  notes  aggregating  il8,000 
upon  which  $500  had  been  paid.  A  decree  was  entered  finding 
that  there  was  due  complainant  &20,780.33»  together  with  master1 s 
and  solicitors*  fees  in  the  bum  of  (600,  and  ordering  that  unless 
within  three  days  from  the  date  of  the  decree  the  amounts  due 
complainant  were  paid  the  premises  in  question  should  be  sold  by 
the  master  in  chancery  at  public  auction  for  cash  to  the  highest 
and  best  bidder.   A  sale  was  held  in  accordance  with  the  terms 
of  the  decree  and  the  property  was  sold  to  plaintiff  for  rlSpOOO. 
The  master  made  a  report  that  there  was  a  deficiency  of  $4, 263.56 
and  recommended  that  execution  issue  against  defendants  Moses  Bush 
and  Dora  Bush,  who  were  personally  liable  for  the  debt.  Thereafter 
the  matter  came  before  the  chancellor  upon  a  motion  by  plaintiff 
to  approve  the  master* s  report  of  sale  and  for  a  deficiency  deoree. 
Defendants'  solicitor  offered  to  show  by  evidenoe  that  the  property 
was  worth  not  leBS  than  $25,000  and  thereupon  the  chancellor  heard 
testimony,  introduced  by  defendants  and  plaintiff,  as  to  the  value 
of  the  property.  Edwin  H.  Manasse,  called  by  defendants,  stated 
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that  the  replacement  value  of  the  property  was  $30*12 3 .40,  its 
fair  cash  market  value  25,641,  its  value  as  an  income  producing 
investment  was  not  over  #21,000,  and  that  the  gross  rentals  from 
the  property  during  the  period  of  redemption  should  amount  to 
>2,376.  Jacob  Taf  f ,  a  witness  for  defendants,  fixed  the  replaoe- 
raent  value  of  the  property  at  $33,403,  Defendant  Moses  Bush  testi- 
fied that  the  cost  of  the  building  and  garage  was  |32,000  and  that 
he  thought  he  paid  f>2,500  for  the  lot,  Marvin  0.  Flom,  a  witness 
for  plaintiff,  testified  that  the  present  fair  ca3h  market  value 
of  the  premises  was  #14,000;  that  the  full  value  of  the  property 
placed  "by  the  assessor  for  tax  purposes  was  $-12p767.  Counsel  for 
defendants  argued  that  in  view  of  the  testimony  plaintiff  should 
not  he  allowed  any  deficiency,  and  cited  Levy  t»  Broadway-Carmen 
Bldg.  Corp.,  278  111.  App#  293,  in  support  of  his  position.  Counsel 
for  plaintiff  insisted  that  the  master* s  report  be  confirmed.  The 
chanoellor  stated  that  on  the  basis  of  rentals  that  would  probably 
accrue  during  the  period  of  redemption  plaintiff  "ought  to  clean  up 
#2»943fH  and  that  therefore  he  would  "cut  down*  the  deficiency 
recommended  by  the  master  to  $2,376.  The  chancellor  thereupon 
entered  the  following  order t 

"*  *  *  That  the  said  Master  has  in  every  respect  pro- 
ceeded in  due  form  of  law  and  in  accordance  with  the  terms  of 
said  decree  and  that  said  sale  was  fairly  made,  and  the  court 
being  fully  advised  in  the  premises,  Doth  Order,  Adjudge  and 
Decree  that  the  proceedings  of  sale  and  report  of  said  Master 
be  and  the  same  are  hereby  approved  and  confirmed,  and  it  further 
appearing  to  the  court  from  said  report  that  the  proceeds  of  said 
salf0ai§r insufficient  to  pay  the  amount  due  the  complainant  under 
said/decree,  together  with  the  fees  and  disbursements  and  commissions 
of  "the  said  Master  and  the  costs  of  this  proceeding,  and  that  there  is 
still  a  deficiency  in  the  amount  due  the  complainant  and  that  the  de- 
fendants, Moses  Bush  and  Dora  Bush,  his  wife,  are  personally  liable 
to  the  complainant  therefor. 

*It  Is  Ordered,  Adjudged  and  Deoreed  that  the  defendants, 
Moses  Bush  and  Dora  Bush,  his  wife,  pay  to  the  complainant  the 
amount  of  said  deficiency,  to-wit,  the  sum  of  Two  Thousand  Three 
Hundred  oeventy-tix  Dollars,  with  interest  thereon  from  the  date 
Of  said  Master's  sale,  to-wit,  the  15th  day  of  November,  1934, 
and  that  the  complainant  have  execution  therefor. 
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"It  Is  Further  Ordered  that  the  said  complainant  ohall 
have  a  first  and  prior  lien  upon  the  rents,  iscuea  and  profits 
of  said  premises  during  the  statutory  period  of  redemption  for 
the  satisfaction  of  said  deficiency  decree,  and  that  the  gross 
rentals  so  received  from  said  premises  during  the  entire  period 
of  redemption  shall  be  applied  in  satisfaction  of  said  deficiency." 

The  chancellor  entered  a  further  order  appointing  a  receiver 
for  the  premises,  whioh  order  contained  the  following!  "That  Moses 
Bush  be  allowed  to  occupy  his  apartment  rent-free  during  the  period 
of  redemption,  so  long  as  the  other  two  apartments  on  said  premises 
remain  rented  •" 

Plaintiff  has  appealed  from  the  first  order  and  from  that 
part  of  the  second  order  wherein  the  chancellor  allowed  Moses  Bush 
"to  occupy  his  apartment  rent-free  during  the  period  of  redemption* 
so  long  as  the  other  two  apartments  on  said  premises  remain  rented.* 
Plaintiff  contends  that  no  case  can  be  cited  that  sustains  the  pro- 
cedure adopted  by  the  chancellor  upon  the  hearing  of  plaintiff's 
motion  to  approve  the  master's  report  of  sale  and  for  a  deficiency 
decree.   Defendantsassert  that  Levy  v»  Broadway-Carmen  Bldg*  Corp., 
supra  (decided  by  this  branch  of  the  court)  p  supports  the  action  of 
the  chancellor.  The  chancellor  and  counsel  for  defendants  misinter- 
preted the  opinion  in  that  case*  There  the  trial  court  found  that 
the  fair  and  reasonable  market  value  of  the  mortgaged  premises  calcu- 
lated according  to  reproduction  cost  of  the  building  and  value  per 
front  foot  of  the  land  was  $77*400,  that  its  fair  and  reasonable 
market  leasing  value  was  $80,000,  that  the  amount  due  to  the  mortgagee 
was  $71,508.45,  and  that  complainant -mortgagee,  who  was  the  only 
bidder  at  the  master's  sale  of  the  premises,  bid  in  the  property 
at  050,000.  9$   held  that  the  trial  court,  upon  complainant'  b  refusal 
to  release  the  entire  unpaid  indebtedness^  was  justified  in  refusing 
to  confirm  the  sale  and  in  ordering  a  resale  of  the  praises  for  not 
less  than  a  stated  sum.  In  the  instant  case  no  up.et  price  had  been 
fixed  m   the  decree  ordering  a  sale  of  the  premises.  The  chancellor, 
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under  the  decision  In  th*    }jeyj  a  -  -♦  h*«i   th»-  right   to  oonduct 
*  hearing  to  establish  the  t<lua  of   tho  property.  Mid  If  It 
appeared  thftt  there  was  no  oonpetitiTe  Mddln#  at  the  a. la, 
sac  to  the  gr*»t  eoonenlc  depression*  sad   that  the  hid  of 
plOnviif  w;t  crossly  i«ade%unt»*  h*  Bight  resuirc,  as  a 
condition  to  coafiravtion*  that  the  fair  vuXuo  of  tho 
proper *,y  he  credited  upon  tho  foreclosure  Judflusat;  hat  la 
auoh  sweat  the  option  should  haw?  hoea  tfiwea  plaiaUii    to 
accept  or  reject  the  **id  condition*     If  the  option  hea  been 
gieen  plaintiff  and  related  hy  hia#   the  oh  ac  llor  ai,»t 
toon  have  ordered  a  resale  of    the  property*     Mo  such  pro- 
cedure was   followed*      Bel  ehaaerHer  conflnoed   the  sale  hut 
reduced  tho  emouBt  of  «io  deficiency  to  a  na  that  he  theuht 
would  he#wiped  out*  through  the  gross  rentals  tant  Bight  he 
received  during  the  period  of  redjnption*     Hie  notion  in  that 
rsgard  coast itatoc  rfrrersihle  error* 

Plain ti if  justly  ooaplaia*  that  that  part  of   the  order 
appointing  a  ree<>iwer»  *toreia  8*©  re<  iirer  is  ordered  to  give 
ttooos  Bush  the  right  to  occupy  an  ap&rtaent  without  payBemt 
of  rent*  is  a  clear  violation  of  plstiatiff  fo  righto*     («eo 
▼.  iWmftwan  •*  Was    pp.  12«»  ^  MSOSL  * 
35«  IU«  4S0*) 

the  judgaent  order  of  tho  Circuit  court  of  cook  county 
eoaflnaiag  the  Boater**  report  and  for  ■  deficiency  decree  in 
tho  ancomt  of  IH*9ij  i*  *erersed|  and  that  port  of  the  order 
appointing  a  r*©civ«r  wherein  the  chancellor  ordered   -that 
Mooes  B««h  he  allien*  to  occupy  his  *p*rtBeat  reat-f¥ee  duria* 
the  period  #f  re  ^tiCBt  so  lCB«  «s   the  other  ton  sparl 
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on  »al<*  prmlm*  rn>imln  rent*d»*  ie  &1««  r*Ttra«<u  and  Um 

ttau®«  is  r*»aa4-*d  iw  further  proceeding*  a«t  iaooBtftutant 
with  this  wplaion. 
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allien,  r.  J.,  *»<?     ri*md,  J.,  ooncu*. 

Btm*  %b*  ®tom®  tptnim  w»*  written  th*    «r>r«*wj  oourt 
ha*  f  il«tf  HI  «piai*n  i»  ^gjx  ▼•  2EMSBE£§»^^ 
*3U&&»         h«*ul  •   th«  petition  for  n  T»h*HrixL$;  a*1  «eni#d  In  th*t 
«a<m»  tha   trial  oourt,  upon  x'urtiwr  presiding*  in  the  instant 
«»»«»  will*  «C   MWH|  MA**  tho  rwllag  of   th»  ,-np:r**w>  eo«rt 
in  th*  lany  *»••» 
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In  re  Estate  of  JCHtf 

Deceased. 


MAI  /.HALL, 


CYRUS  S.  EATOM  and  oKLDEff  IS.  KXIHE, 
Copartners ,  doing  business  as 
OTIS  &  CO., 

Appellees, 


T. 


KSLE3  M.  SHADDOCK,  as  Administratrix 
of  the  Estate  of  JOHM  ¥•  MARSHALL, 
Deceased, 

Appellant. 


APPEAL  FROM 
CIRCUIT  COURT 
OF  COOK  COUHTYo 
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MR.  JUSTICE  SC  AULAS  DELIVERED  THE  OPIHIOtf  OF  THE  COURT  • 


In  a  trial  by  the  court  without  a  jury  there  was  a  finding 
and  judgment  in  favor  of  plaintiffs  in  the  amount  of  $3,603.14. 
Defendant  appeals. 

Plaintiffs  were  stockbrokers  and  John  W.  Marshall  had  a 
marginal  trading  account  with  them  for  over  four  years.  The  account 
involved  a  great  many  transactions.  Marshall  dealt  with  plaintiffs 
through  William  L.  Price  and  in  connection  therewith  gave  to  plain- 
tiffs the  following  trading  authorization! 

"TRADING  AUTHORIZATION  WITH  PRIVILEGE  TO  WITHDRAW 
MOM  Y  AHD/O::  SECURITIES 

"Messrs.  Otis  &  Company 
■Dear  Sirst 

"I  hereby  authorize  -M*   L.  Price  to  buy,  sell  and  trade 
in,  for  my  account  and  risk  and  in  my  name,  stocks,  bonds  and  any 
other  securities  and/or  commodities  on  margin  or  otherwise  and  in 
accordance  with  your  terms  and  conditions  as  provided  in  the 
Customer's  Contract  entered  into  by  me  on  this  date}  and  I  hereby 
agree  to  indemnify  and  hold  you  harmless  from  and  to  promptly  pay 
you  on  demand  any  and  all  losses  arising  therefrom  or  debit-balanoe 
due  thereon.   You  will  kindly  follow  his  instructions  in  every 
respect  concerning  my  account  with  you,  and  make  payments  of  moneys 
and  deliveries  of  securities  to  him  or  otherwise  .s  he  may  order 
and  direct.  In  all  matters  and  things  aforementioned  he  is  author- 
ized to  act  for  me  and  in  my  behalf  in  the  srune  manner  and  with 
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tlie  3ame  force  and  effect  as  I  might  or  could  do. 

"I  hereby  waive  notification  to  me  of  any  of  the  of  ore- 
mentioned  transactions  and  delivery  of  any  statements,  notices 
or  demands  pertaining  thereto  and  her soy  ratify  any  and  all 
transactions  heretofore  or  hereafter  made  by  him  on  or  for  my 
ace  oun t • 


JA 


*TJu.s  jiu^orjysajti^  one  and  sh»llr»maln 

full  force  ana  effect  unt.il'  rec&i^'^fr^me^QF^.rT-i  t.fcWw  rToTToT 


of  my  revocation  thereof . 

"JOOT  »•  MARSHALL 

"Dated  May  22,  1928. tt 
(Italics  ours.) 

Plaintiffs  never  received  irom  Marshall  a  written  notice  of  revoca- 
tion of  the  authorization.  Marshall  died  Hovember  16,  1921,  and 
the  claim  of  plaintiff e  against  his  estate  is  based  on  the  state 
of  his  account.  The  correctness  of  the  account  was  not  questioned. 
During  the  latter  part  of  1930  and  the  first  part  of  1931  plaintiffs 
made  repeated  requestn,  by  telegrams  and  letters,  upon  Marshall  to 
put  up  adequate  margin  or  the  securities  in  the  account  would  be 
sold.  The  securities  bo  held  r.t  the  time  in  question  were  1(X> 
shares  General  atcr  orks  and  Electric  Corporation  7#  preferred 
stock,  50  shares  United  Betail  Chanicnl  Voting  Trust  Cert. If icates 
"A,"  50  shares  United  Hetail  Chemical  Voting  Trust  Certificates 
ttB,»  and  5/40  share  Utilities  Power  k   Light.  The  fractional  share 
was  subsequently  sold.  These  securities  were  what  is  known  as 
unlisted  or  "over-the-counter"  securities.  Hone  save  the  fractional 
share  was  sold.  Price  testified  that  after  a  conference,  in  refer- 
ence to  the  account  in  question*  with  Marshall,  Miss  imma  Marshall 
and  Mr.  Clover,  held  in  the  office  of  ..ilsey  &  Company,  where  he 
was  employed  as  a  salesman*  he  went  to  plaintiff's  office  with  Mr. 
Clover  and  told  Stanley  Morrill*  the  r  esldent.  manager  of  plaintiffs' 
business,  that  Mr.  Clover  was  there  to  clean  up  the  3  ccount,  and  for 
Morrill  "to  so  ahead  and  close  out  the  account."   Clover  testified 
that  this  conference  at  the  office  of  ilsey  &  Company  took  place 
in  the  month  of  -pril  or  May,  1931,  and  thot  he  went  to  plaintiffs' 
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office  the  morning  after  the  conference, 

Defendant  contend*  that  it  was  the  duty  of  plaint  iff a  to 

close  the  account  when  Price  directed  the*  to  do  aoi  that  at  the 
time  the  order  to  close  was  given  the  securities  that  plaintiff 
held  cculd  tor*  %mm   sold  for  m   amount  more  than  sufficient  to 
pay  the  account  in  full,  "but  even  if  the  securities  could  not 
have  been  sold  for  iHUmfri  to  pay  the  account  in  full,  it  was  never- 
theless the  duty  of  i.L-axntiffs  to  have  sold  for  whatever  they  oould 
have  realized. *  At  the  conclusion  of  the  evidence  and  after  the 
trial  jourt  had  heard  arguments  of  counsel,  he  stated  that  he  found 
from  the  evidence  that  Price  had  authority  from  Marshall  to  closo 
out  ths  Account  and  that  he  notified  plaintiffs  «to  close  out  the 

Wa8a 

account;*  that  the  material  question  in  the  8*8*/  Bid  plaintiffs, 
after  they  had  "Deon  notified  to  olo.<m  out  the  account,  use  reason- 
able dill^nce  to  cOK'i*»ly  »i*&  ti»  notification?  The  court  h2ld 
that  the  burden  was  upon  defendant  to  prove  thai  plaintiffs  had 
not  used  due  diligence  to  sell  tha    stock  and  that  defendant  hid 
failed  to  show  that  there  was  a  market  for  the  stock  •  Defendant 
contends  that  the  court  erred  in  holding  that  the  burden  of  proof 
was  on  defendant  to  prove  that  there  was  a  market  for  the  stock. 
ffl  deem  it  unnecessary  to  determine  this  contention,  as  we  are 
satisfied  that  the  preponderance  of  the  evidence  shows  there  was 
no  market  for  the  securities  and  that  plaintiffs  MHre  unable  to 
dispose  of  the  same  although  they  made  repeated  efforts  to  do  so. 
Mot  only  the  testimony  offered  by  plaintiffs  but  testimony  offered 
by  defendant  sustains  plaintiffs*  theory  of  fact  that  they  were 
unable  to  sell  the  stock  although  they  tried  for  a  long  period  of 
time  to  procure  a  buyer  for  the  eame.  as  the  trial  court  stated, 
th  testimony  of  George  Gallagher,  called  by  defendant,  that  vllsey 
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&  Company  bought  possibly  100  shares  of  General  Water  iorks  and 
Blectrio  1%  preferred  stook  altogether  in  the  months  of  April, 
May  and  June,  1931,  is  "very  vague*'  and  unsatisfactory*  The 
testimony  of  defendants  witness  Price  conclusively  shows  that 
Gallagher's  testimony  is  entitled  to  little,  if  any,  weight* 
Defendant  offered  no  evidence  to  prove  that  United  Retail  Chemical 
Voting  Trust  Certificates  had  any  market  value  or  could  have  been 
sold  by  plaintiffs.  Price  testified  that  these  certificates  had 
been  "washed  out  some  time  "before  that  on  merger,*   Wileey  & 
Company  were  in  the  syndicate  that  brought  out  the  issue  of  General 
Water  Works  and  Electric  Corporation  1%  preferred  stock  and  sold  it 
to  the  public.  At  the  time  in  question  the  country  -wae  experiencing 
the  greatest  depression  in  its  history.  Price,  the  intimate  personal 
friend  and  agent  of  the  deceased,  worked  for  vilsey  &   Company,  deal- 
ers in  securities.  He  testified  that  he  was  trying  through  a  trader 
to  get  a  market  for  the  General  Vvater  Y.orks  and  Blectrio  stock|  that 
the  Marshall  account  with  plaintiffs  "was  stagnant  and  you  could  not 
move  the  stocks  that  were  in  there,**  and  that  General  J&ter    /orks  and 
Electric  stock  "was  not  regular  s&labl*  stock. M  The  letter  that  Prioe 
wrote  the  attorneys  for  plaintiffs  on  September  1,  1931,  states  that 
he  was  trying  to  get  a  market  on  the  100  shares  of  General  .'ater  orko 
and  Sleotric  7$  preferred  stock;  that  at  that  time  there  was  no  bidding 
on  the  stock  but  that  he  was  hoping  that  the  situation  would  be  clear- 
ed up  shortly,  and  that  there  was  no  way  the  balance  of  the  account 
could  be  paid  until  the  collateral  could  be  sold.  As  plaintiffs 
argue,  it  was  to  their  interest  to  sell  the  stock,  if  they  could  do 
so.  Defendant's  evidence  tends  to  show  that  at  the  time  in  question 
brokers*  offices  were  crowded  with  customers  who  were  complaining 
that  the  brokers  had  sold  their  margin  securities  too  hastily.  The 
only  inference  to  be  d  rawn  from  all  of  the  testimony  is  that  the  I  took 
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in  question  is  worthless. 

After  a  careful  consideration  of   the   evidence  in  the  case 
we  are  satisfied   that   the   great  preponderance   of   the   evidence  showg 
that  plaintiffs  were  unable   to  find  a  market  for   the  stock. 

The  judgment  of   the  Circuit  court   of  Cook  county  is 
affirmed. 

mMR  iff"  THH 

Sullivan,   P.  J.,   and  Friend,  7*t  concur* 
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li*  JUSTJQJf  SGAJttAH  |  HI  OPLttQB  W   THE  .JOS      • 

B«nj^«la  •»  Frort  mi  BBS*  as  receiver  ef 

Caatrel  fllMttlli  taftiftfcft   Tneorpo rated,       arothy  5*1  tab  \\ 
Berethy  Lawrease)  also  MB§f  the  eassc  defead»»ta  and  a* 
t*t  tasea  jww  out  of  tn*  ae?*id«at  th«?y  aara  e«nc«ll6at«4  far 
trial  %y  tvtef  «t  eeart*     Hi  «»»  close  of  plaintiffs*   aTi<Seaa* 
the  aaart_1a*tra«t«d   thr  Jury  tt  fiad  all  of   the  defendants 
nmvc  Traa  M&?ar»  ■  Rf&a?  of  central  Chic." at  aaxafes* 

Tl— IIJ1H  miniii  not  -n;iity#     the  jury  retaroea  a  Y*s?<?iet  fiadias 
Xvaa  Bicga*«  ass  roas&Vtf  (ijfPMlWPjiflV  a*lled  def«ad*at)#  guilty 
aad  afleeaeing  olalntlff  ?<eaJsKln  B*  FlfVt  fcMtJM  ia  the  *a« 
ef  ftltfBfTfti     The  jury  niso  returns  I  verdict  fladlns;  d^fend^nt 
guilty  aa4  aaaaeRlftir  Hitijitiff     erothy  Vi tab's  daa»«e*  nt  the 
r,ua  ef  ^3»0O0*       Jwdfsaaeat  was  catered  anoa  both  verdicts. 
i*fead*at  appeals  bat  did  aot  ask  ftr  a  supsraadeaa, 

Sefaad^afc  oaat«nds   that  *the  plalatlff •  Be»Ja»ia  3. 
'Ti*aa»  vaa  Piilty  ef  eeatrl  trutery  aeglH©aae  as  ■  Matter  of 
law  aad  the  trial  court  ahould  h*re  directed  s  Terdiot  far  the 
defeadaat  at   th*  close  of  the  pli  trjHef't  aridoaaa.     The  trial 
«a«rt  alee  erred  ia  ererrulia*  dsfead*af«  MOtiea  far  a  Judical 
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nan  obstante  veredicto."       efeadant  nake*  th«  mum  contention 
as  to  plaintiff  lore thy  .Titoh.     tatfendnnt  did  not  stand  by  hi* 
motion  to  direct  a  verdiet  for  defendant  at  the  eloae  of 
plaintiffs*   evldenec  out  proceeded  to  introduce  toutinony  in 
hi*  behalf.     By  this  course  defendant  waived  objection   „o  the 
overruling-  of  his  notion  at  the  olooo  of  »laiutiffs»  evidence, 
and  in  passing  upon  the  con teatlon  th>  I  both  plaintiffs  war© 
guilty  of  contributory  negligence  n»  a  natter  of  law,  plaintiff o 
would  have  tho  right  to  loo  is  I  that  all  of  the   -videnee  ho  con- 
sidered*    But  if  tho  inet  nt  contention  wore  d#t<*rnln*d  free,  an 
examination  of  plaintiffs  *   evidence  alone  #  it     ould  nake  ns 
difference  in  etir  ruling* 

la*  accident  occurred  pit  tho  Intersection  of     neker 
drive  and   wabaah  avenue,  about  2  o* clock    ■. .  M»,  ifeveaber  27 9 
1932*       vi-abaah  avenue  and  Vaokear  drive  intersect  at  ri*sht  Anglco* 
hut  ImIW  driro  oast  of   -.-.abanfe  avenue  runs  in  a  youth  ctterly 
direction   towavd    '-abaci,  avenue*       Jortb  of  the  intersection  is 
o  bridge,  346  feet  in  length*  that  crosses  the    ,faic  L.;o  river* 
Defendant*  s  garage  is  located  north  of  the  river  and  to  the  went 
of     abash  avenue*       ^ab&sh  avenue  frost  curb  to  curb  is  M  feet 
wide*        »aoker  drive  at  the  intersection  is  about  150  feet  wide* 
There  are*  double   street  ear  tracks  on  «abasll  avenue ,  which  oes»- 
tinufi  oror  tho  bridge  and  in  the  center  of  it.         t  the  time  of 
the  aaaident  the  street  lights  in  ■MfeW  drive  and     abash  avenue 
had  been  extinguished,     the  testimony  for  plaintiffs  wao  to  the 
effect  that  there  wer*  no  lights  burning  on  the  bridge 9  wit*  **• 
possible  exception  of  one  located  in  the  abutment  in  ths  o«nt*r 
of  the  fcouth  end  of  MH  bridge.       On  the  north  sids  of  the  river 
cere   "fairly  tall  building*  9*  all  unll  hted  at  the  tine,     it 
a  dark  night.       eft******  wore  in  a  *ord  oar,  caned  by  /itch 
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drivaa  by  htmi  plaintiff     or o thy  Plteh  aat  to  the  right  oi   hin. 

Vreet  b/*<3    ->riv®a    iouth  on    tatrldon  rond   to  the  Outer     rlre,  down 

the  '.fetor   i«rivo  to  Miohigaa  avenue,  mnd  aoroee  the  Xlohlgan  avei 

bridge*  *here  he  turned  west  lute     <%ak*r  drive*     Defendant* »  ear* 

r     tud«baker*   driven  by  *a©  Kennedy,  1  a^rvaat  of  Central  MtMg 

Oarage* »  Incorporated f  proceeded     outhwafd  aorooe  the     abneh    tvenuo 

bridge »   where  it  entered  'w&oker  drive,         a   the.  #©rd  oar  reached 

the  southbound   atvovt  e  r   tr&akts  en    isbaeh  o venae  tke  two  oave 

collided.       Both  pl?JLntlffe  wore  seriously  iajured*  but  aa 

A*t cndnat  states  that  the  daasagen  awarded  are  not  que*>tloned9  it 

io  unneeaseary  to  a  tat*  the  liijurlee   aust  ^ined  by  *«ah» 

fter  a  MOTMfc  axoalnatiatt  If   the  hMm  t-vldeneo  we 

are  unable  to  sustain  the  contention  that  plaintiff e  were  guilty 

of  contributory  negligence  aa  a  natter  ef  law  and  that  the  court 

&m>4  in  not  dir*atlag  a  verdict  Mi  in  overruling  d^fend^nt^e 

motion  for  a  judgawmt  nm,  gkj  tan  to  re  redlo  to « 

*A  motion  to  inatruot  tha  Jury  to  find  for  the  d»f  eadunt 
lo  in  the  nature  of  a  dswurrer  to  the    :vidcncet  and   the  rule  io 
that  the   wvidmce  »o  dentunrad  to*  in  tte  napoo t  aa«t  favorable 
to  the   plaintiff #   together  with  all  reasonable  infe ranee e   ^rising 
therefrom*  meet  be   taken  mosst  utrengly  in  faror  of  the  plaintiff* 
The   ^ldbeao*  io  not  walgfrcdt  and  ill  oontradiotery  evidence  or 
explanatory  ^irounotaaoea  must  bo  rejected*     The  question  presented 
on  euoh  notion  I*  **hefeher  there  ia  any  evidence  fairly  tending  to 
prove  the  plaintiff *a  Aaclaratiea.     In  rwiaeing  the  vstion  of 
tha  court  of   <#hiak  conplAint  ifc  Made  we  do  not   >>eigk     th*    nridence* 
-  wo  oca  look  Mtly  *t   that  which  1»  favorable  to  appellant.  Yeee 

The  eon*  rule  prevailed  when  the   trial  court  wae  called  upon  to  paoo 
upon  oaf  ono  ant*  a  notion  f9r  a  judgneat  nam  oho  teat*  veredicto..  There 
io*  undoubtedly »  evidonaa   that  t«noa   te  auppart  the  contention  Of 
plaintiffs   that  their  Tie*  to  the  north  aa   they  approaoked  the 
iateroootion  8*8   dbaonred  by  a  nuaaer  of  obetaalee.     MgiotineV 
>rt»t  testified   that  ae  ho  approaoked     abaeh  avenue  ho  b1o*»«  down 
hie  epeed  to  fire  or  ten  mile,  an  hour  »o  th*t  he  oould  put  the 
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ear  la  second  geari   that  at   th«  mtm»   tiae  he  looked   to  the  ^outh 
aad   then  to  the  north;      that  ho  lookec   at   the-   river  aad  at   the 
bridges   that  ho  saw  no  AUtoaobilee  approaching!   that  the  first 
tine  ho  looked  his  oar  Ml  about   *her*>   the  aubway  or  lower  lerel 
oones  ap  to  packer  drive  and    .abash  avenues   th~t  ha  was  then  30 
feet  east  of  the  east  lino  of  mil  oil  nveau«!   thut  ho  looked  to 
the  north  again  colore  ha  was  hltf   that  as  ho  approached     abash 
avenue  ho  wan  going  ten  to  fif teen  ailes  an  hour,  aad  a»  ho 
crouaed  he  was  in  second  gear*   t»v«t  he  did  not  »ee  any     u'.onobile 
until  he  reach-?*!  the  uouth  lane  of     abash  avenue;   that  w&en  ho 
reached  about   the   southbound      treet  oar  tracks  he  saw  an  '.utenobile 
ooaiag  fro*  his  ri&ht  and  olaest   on  top  of  hi»|   that  he  believed  It 
was  en  the  southbound  street  oat   tracks*    th-t  it  wen  gfltag  very  fasti 
that  «hen  he  ?aw  he  was     oini-  to  he  hit  he  lmediately  tura.-d  hie  ear 
to  the  leftf   that   there  was  no  change  in  the  opo«?d  oi   th<*   oth*r  aar 
and  ao  change  in  its  eour&e  or  direction  until  Nm   tine  of  the  col- 
lision!   that  he  (wltaeee)   turned  hie  oat  uouth  so  tint  it  *&*>  in  a 
southwest  position  */h  n  the  other  ear  hit  hie  ri:ht  fender  and 
*he©lj      that  he  dees  not  know  he*'  anny  tiaea  his  oar  rolled  overt 
that  as  ha  approached   the  bridge  he  lookud   to  the  north*  and  after 
he  aae  past  the  northbound  section  of     abash  avenue  he  looked  in 
that  direction  again!     MatA  he  also  looked   to  the  south  to  cheek 
on  the  northbound  traffic!  "that   there  tmaa't  anything  ocean/:  from 
the   ;  outht*   fee*,  until  he  passed   "that  girder  er  steel  thin*  on 
the  east  aide  of  the  bridge*  he  could  not  eee  traffic  approaohiag 
from  his  right* 

Plaintiff  Pitch  testified  that  as  they  approached  ab*«h 
nvenuo  there  was  hat  one  loap  burning  on  the  bridg*!  that  it  mo 
located  at  the  end  of   the  bridge  on  the  west  side*  tb/»t  as  they 
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a$preaea»d  tike  ferlafts  aha  waa  looking  to  the  right  and  sav  no 
automobile  aj^fftoafciatfl  »h«*  **»  *J*«y  «o*  withia  a  few  feet  of 
the  bridge  they  elowat)  their  tipood  to  obeat  ton  alios  ml  hour 
and  shifted  Into  second*   Hi i|  who  war.  looking  to  the  north 

o on t lankily  and   that  At*  thoy  approached   the  oast  *ide  of  the 

bridge  she  ana  aothtaff  that  when  they  got  to  about  the  aortlfbound 

oar  traeka  ah«  so*  a  ear  which  snooted  to  coma  f ran  at  le.-.nt  halfway 

across  toe  bridg^f  that  it  was  going;  r*xy  foat  indoov  i   that  aho 

thought  it  aaa  going  oevanty  miles  an  hour*   that  lMaedlately  after 

aho  saw  the  oar  Mr*  I  -root  •aid*   "Oh,  ay  0«d»H  and  laaedlately  turned 

their  ear  to  the  I«f  t|  that  their  aa»  aao  between  the  northbound    «ad 

southbound  oar   traoka  at  that  sasaent}   tkc-.t  the   aouthbouad  oar  did 

not  slacken  its   speed!   that   the  driver  of   Umt  oar  *a«  looking 

atvaliftt  ahead  and  did  not  eteago  his  position  nor  look  in  any 

other  direction j   that  their  ®mv  MM  headed  southwest  nt  the  tiae  of 

the  lappet |  that  there  wro  no  horns  blo%a  on  defendants  oari  that 

the  right  olde  If  their  MB  was  etraok  by  defendant* a  oari  that 

defendant's  oar  mo  going  s«v«aty  »il«s!  an  hoar  at  the  tiae  of  the 

collision,  and   their  Mf  me  then  0*1*1  f  if  toon  alien  an  hour;   thnt 

from   HM    time  she  first  saw  defendants  oar  until  the  contact  aot 

more   than  two  eeoends  el*,paedf   that  Hit  VMMl  had   turns*  thoir  oar 

about  ton  feet  to  the  loft  aef «re  the  lappet  took  place  |  that 

defendant's  a«r  W*  eithor  bl-s-ck  or  d'.rk  blue  In  color i   thnt  «ho 

#a*  positive   that  it  had  only  parking  lights  at  the   tiae.  Tke 

following  la  the  settled  rale  of  laa  ia  thie  states 

*Tho  question  of  oontribatory  aegligcnoe  io  asually  a 
question  for   &h*  Jury.       it  only  beomes  one  of  la*  for  thie 
oourt  when  the  uadleuatod  mrUmm  is  so  ooaoluaiTo  taut  it 
la  elearly  ae«&a  that   the  aocideat  reunited  Iron  the  stOgUgsnoo 
of  the  party  injure*  «ad  soule"  hays  boea  aTOidod  by  the  use  of 
reasonable  yreo&tttion*     llii&AL  ▼  •  yOT»h?»l  '■'■       I1|*  ***!*     „ 
more  reaaoaablo  men  aottag  within  the  limits  *™»«ribed  *T  Jj 
al&ht  reaoa  differoiit  ©onelttaienst  or  dificrent  iafereaaoo  ooale 
reasonably  be  &r>xm  from  tho  admitted  or  established  facte,   the 
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Vtwctten  of  ooatritn^ory  m&A&viico  in  ior   the  Jury.    (Illinoia 
Sj^ti  J.  '•u«4JUa»M&ty»    aforoea,  164  ui.  ttej  i  Th©r«W«tf 
3egii«ene«»  looTP      (jnteiier  V.    hoipo.  aea  in*  eao,  #34.) 

"•There  Is  no  rule  of  law  wuleh  pTpseriheo  any  p*  "Ueula? 
feM   *o  b*  done  or  oaittoe  by  a  portion  *h©  fiado  hlaeolf  in  a 
pl*tfo  of  daaffor.       In  Ut*  variety  of  olrouattaaees  which  ecn- 
aVuitly  »xi»o  it  iu  lapeajlale   to  atmecmee  »uoh  a  ruin.   The  only 
re^ulr«a  nt  of  the  law  io  th*t  tfci  conduct  of   the  nereen  iu^lwid 
ehsJ.l  be  consistent  with  what  a  aur.  of  ordinary  prudence  would 
do  under  liko  elreuastaaceo**     (:;t*ok  ▼.   %«at     t.  Loui*  »r.  6*** 
Si  aloft*.)"      tij^lfi.  v.  fik^S^*lty        -  ..      S^PJC 

Wo  certainly  would  not  fco  warranted  in  holding  that  tho  Jury  tiotod 
OMreaeonaely  in  tho  *ye  of   She  low  in  iindi**  that  plaintiff  a  were 
not  guilty  of  oontriimtory  aegUgence.       Indeed,  nftor  &  ear  ful 
consideration  of  tho  cwidenee  bus*  twining  plaintiff o»   theory  of  fact 
wo  find  ouroeivt-0  in  aoeord  »ith  the  rinding  of  tho  jury,  Defendant 
soke*  tho  point  that  it  was  the  duty  of  slaint,iti    ^orothy  Fiteh  to 
warn  tho  driver  of   tho  automobile  In  -*feiea  oho  wss  ridtmg  *e  eooa 
ao  twigvr  wee  apparent   to  her  and  th»t  oho  failed  in  that  regard. 
There  io  no  a*rit  in  this  contention.       *?r  e-ridenee  ohows  that 
5'roet  dieeovered  the  &ppre**3hi**#  atisoaehile  a«  soon  at  she  did  and 
that  ho   took  taaa*vdiate   sstapo  to  ttMatel  th<s  it.     Menoet   there 

wae  no  necessity  of  her  MkffMMl  "?root« 

Befond&ut  eentettdc  that   "the  verdict  in  tho  oaoo  of       njaala 
©♦  Proet*  plaintiff  0  MM  contrary  to  tho  apnifoot  aoadjM  of  the  ewl- 
donaa  ead   the   trial  court  should  hare  eot  it  aside. ■         like  ocmtca- 
tioa  io  aado  no   to  tfeo  e*»o  of     ore  thy  I  itch,  plaintiff.      Xter  a 
careful  consideration  of  all  the     vidanoe  Ml  ***▼*  re*on*d  tho  een- 
oluolea  that  theoo  contentions  are  without  a*rtt.       hile  the  «vi- 
donee  saowe  that  Kenaody,  the  drlvor  of  defendant ••  oar,  wn.  pr%*»at 
la  the  hallway  adjacent  to  the  court  rona  riuriag  the  tiaa  d«feaa»at»s 
wltaceee*  were  teotifyias.  dofoadaat  foiled  to  o*ll  hia  ao  a  .itneoo. 
fkie  ef   the  issue*  of  fast  MM*     id  defendant's  oex  rua  iato  nWu- 
tiffs  ear.  or  did  plaintiff's  oar  rm  lata  defendant's  e*rT       •  -*• 
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•atlrfloi  that   the  ^ury  store  justify   in  finding  that  d*  fond- 
ant **  oar  ran  Into  plaintiff's  car.     MM  only  the  ttfatinony  of 
th<*  twe  plaint  iff  &  support*   r/r.at  flnHngt  tout  also  the  testimony 
of   the  Manager  of  th«  garngr   to  whioh  plaintiff*  a  oar  BM  remor»»d 
i»Bedi<st*ly  after  the  ntj   ami   the   testimony  of    tho  polio© 

of-  ieer»  who  arrived   en  tb«?   aoene  five  or  ton  minutes  ntter  #» 
aeoident*  aa  to  tho  condition  if  plaintiff's  oar  after  tho  aaeidfcntt 
prores  ol^arly  tnst  I  atf*  oar  ran  into  the  rit£t  aide  of 

plaintiff's   oar.     Plaintiff  it  sl«ined   that  <iefend»nt*«  car  ha4  no 
lijfats  on  it  ©thsr   shen  parking  lights.      r«f<?ndant  claimed  that  tho 
'tud  shaker  oar  had  «n  fcrlf&t  head  lights.     Daring  the  exnmin«tlon 
of  dttfomeant'a  witness  larignt  tho  felle%4ng  occurred;  an*    By  tho 
way#  did  tho  southbound  oar  hnre  tho  f^JHg  ll^ote  on  or  bright 
Hants,  the   :-;tu6>¥*]eeT?    A.     ForJtlni  lights.'*  tiffs*    t       iaony 

tended  to  shew  that  AarfaamfeattH  o**r  ma  being  driven  at  a  high  rate 
of  speed  M   Htt   that  of  tho  aaajlemtn       ef£adant*e  testimony  tended 
to  show  that  tho  oar  was  i.oing  &t  o  speed  of   "about  lift  to  SO  miles 
por  honr#*     Ml  ther*  MM  certain  fasts  and  eirounstsmoes  that 
strongly  support  plaint iff a*   theory  ox'  fact  in  that  i^gnrd.     tho 
manager  ..of   the  garage  to  -^hioh  plaintiff's  oar  was   taken  xamediately 
nftor  the   WfrtiliMi  testified  that  pXaiStif **■  oar  was  about   the 
MWt  locking  mo   that  naa  over  brought  into  the  gare*e.  H*  deaorlbod 
in  detail   tho   danago  dent   to  the  oar  and  stated  that  plaintiff  Front 
sold  the  wroofe  of  the  oar  to  the  garago  for  #2S»     Tho  ovidonae  far 
def  endamt  ahdnend  that  plaintiff*  o  ear  rolled   orer  completely  at 
lanst  onoc  and  lands*  on  its  whnala  again »   tfcht  <ifter   the  oolite  Ion 
it  «a»  about  four  fa«t  eo»t  of  the   safety  island   in    taokor  driro 
and  fa* lag  oast*   *abont  10  or  r  feet  west  of  th*   oar  track;"      that 
defendant's  ear,  after   tho  contact,    "careened  southeast  anu  hit  a 
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post*  *n  l*lawd  ar.rk«r#«  In   Astern*  tfriref  than  tk*  two  l«tft  hand 
Attls  pa*»#<t  amplctelj  erwr  £h«  safety  l«lam<$  ia  th«  ttv*«%  mtf 
tfc©  «wr  3».R»««  It  *>**  ttt|  m  f,v>^  port  nt  nt0**pe4  la  th*  «p««* 
wt«t  «f  HH    tMftty  tllllllMli 

7»«  «nly  tfet*  tttfattitH  ratttt  ky  «cf«a«s«aft  is  tk*t 
e«uas«l  f«r    i  *r«  guilt?  «r  tagcropor  ©enmtet  in  hi  a 

6T<HMM*irartjtati«i  «r  th*  vitaest*  mil (Hili       ?hta  q on  nation  1r 
wittitBt  Um  ftll*fetoat  a#»rit# 

^  me  Sttetmt  Jtt  not  pnHMMl  u»<u<  Uy  fteeierA#d 
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RITA  HKV  UoMABUS,   by  HUB  H. 

McMANUS,  her  father  and  next 
friend* 

Appellee  , 

V. 

SUSRBK1  B2VERAGE  C010PAHY, 
a  corporation, 

Appellant* 


APflSAl  FROM  SUPTJRICR 
COURT  OF  COCK  COUMTY. 


I   28  7I.A.  633 

MR.  JUSTICE  tffflfliHf  DELIV1S3D  THE  OPDriClf  (F  THE  COURT, 

An  action  on  the  case  brought  "by  plaintiff ,  a  minor, 
by  her  father  and  next  friend,  against  defendant  for  personal 
injuries  reoeired.  A  jury  returned  a  verdict  finding  defendant 
guilty  and  assessing  plaintiff's  damages  at  the  sum  of  43,000. 
Defendant  appeals  from  a  judgment  entered  upon  the  verdict. 

The  case  went  to  the  jury  on  the  first  count  of  the 
complaint f  which  charges,  in  substance,  that  on  .*pril  10,  1934, 
defendant,  through  its  servant,  was  operating  a  motor  truck 
eastward"  on  81st  street  "between  Throop  and  JSLiscbeth  streets, 
in  Chicago  J  that  plaintiff  was  then  five  years  of  age;  that  at 
said  time  and  place  defendant  carelessly,  negligently,  wrongfully 
and  improperly  operated  its  automobile  truck  so  th:  t  it  ran  upon 
and  against  plaintiff;  that  the  truck  was  being  driven  through 
a  closely  built-up  residence  portion  of  Ghicruvo  at  a  rate  of 
speed  in  excess  of  twenty  miles  an  hour,  in  violation  of  the 
statute  of  the  state;  that  defendants  driver  carelessly,  negli- 
gently and  wrongfully  operated  the  motor  truck  without  keeping 
a  reasonably  careful  lookout  ahead  in  the  direction  in  which 
the  truok  was  moving,  thereby  causing  it  to  run  upon  and  against 
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plaintiff  i  that  he  carelessly  and  negligently  operated  the  truck 
without  giving  eny   reasonable  earning  of  its  approach  and  without 
having  used  eTery  reasonaole  precaution  to  avoid  injurying  plain- 
tiff. Defendant  filed  an  answer  denying  the  allegation!;  of  the 
complaint  and  averring  that  plaintiff's  injury  was  caused  solely 
through  her  fault  and  negligence. 

Defendant  contends  that  plaintiff  failed  tc  prove  defendant 
was  guilty  of  negligence.  There  is  not  the  slightest  merit  in  this 
contention.  Defendant  offered  no  evidence,  although  it  appears  that 
the  driver  of  the  motor  truck  sat  at  the  side  of  counsel  for  defend- 
ant Kt  the  trial  of  the  cause  as  "a  representative"  of  defendant. 
The  evidence  for  plaintiff  as  to  the  manner  in  vtfiich  the  accident 
happened  proves  the  following i  Rita  Mary  McManus  was  five  years  of 
age  at  the  time  of  the  accident  and  was  attending  a  kindergarten 
school.  Her  parents  lived  at  8232  Throop  street,  located  around  the 
corner  from  the  place  of  the  accident.  There  is  a  north  and  south 
alley  midway  "between  Elizabeth  and  Throop  streets.  An  apartment 
building  is  located  on  the  north  side  of  81st  street,  just  west  of 
the  alley.  Along  81st  street  there  is  a  sidewalk  six  feet  nine 
inches  wide  and  a  parkway  twelve  feet  two  inches  Tide.  81st  street 
is  twenty-eight  feet  in  width  from  euro  to  curb.  The  accident 
occurred  in  the  afternoon  of  a  clear  day  and  the  streets  were  dry. 
The  child  came  out  of  the  alley  on  the  north  side  of  81st  street 
and  proceeded  at  a  slow  trot  southward  across  the  sidewalk  and  perk- 
way,  acrors  the  north  half  of  Slsrt  street,  and  when  she  reached  a 
point  about  three  feet  ftfKfck  of  the  center  line  of  the  street  she 
was  struck  oy  the  left  front  bumper  or  fender  of  defendant's  truck* 
which  was  "being  driven  east  on  31st  street  a  t  a  speed  of  twenty-five 
or  thirty  mil  op  an  hour,  on  the  south  half  of  the  street,  ^ho  was 
thrown  from  three  to  seven  or  eight  feet  east  and  a  little  to  the 
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north.  After  the  truck  struck  plaintiff  it  swerved  to  the  right, 
rati  up  on  the  parkway  on  the  aouth  aide  of  the  street,  ran  along 
the  parkway  for  about  forty  feet,  then  ran  off  the  parkway  to 
the  street,  and  finally  came  to  a  stop  sixty  to  eighty  feet  east 
of  the  point  of  the  accident.  Mo   horn  was  sounded  by  the  driver 
of  the  motor  truck  prior  to  the  accident.  A  woman  who  was  on  thr; 
north  side  of  the  street  very  close  to  the  place  of  the  accident 
heard  the  truck  coming  and  screamed  as  the  child  trotted  out  into 
the  street.  From  the  time  the  child  emerged  from  the  alley  at 
the  building  line  until  she  was  struck  she  was  in  plain  view  of 
the  driver  of  the  motor  truck.  The  evidence  also  shows  that 
from  the  time  she  emerged  from  the  alley  she  was  slowly  trotting 
in  a  direction  that  would  bring  her  into  the  path  of  the  on-coming 
truok.   Under  the  undisputed  facts  the  jury  were  fully  justified 
in  finding  that  the  driver  of  the  truck  was  negligent* 

Defendant  contends  that  the  amount  of  the  damages  is  ex- 
cessive. He   find  no  merit  in  this  contention.  The  attending 
physician  testified  that  he  first  saw  the  child, after  the  accident* 
at  tke  ^nglewood  hospi  tall  that  she  was  semi-conscious  for  several 
days,  due  to  "some  brain  concussion}"  that  an  X-ray  examination 
showed  "a  fracture  in  the  skull  -  that  is,  the  left  side  of  the 
skull,  through  the  temporal  bone  extending  into  the  left  parietal 
bone  -  and  a  fracture  of  the  right  clavicle |«  that  the  fracture 
Of  the  skull  wae  approximately  two  and  one-half  Inches  in  length 
and  extended  upwardB  and  backwards.   Five  or  six  weeks  after 
the  accident  the  child  was  still  unable  to  walk  and  "she  had  to 
learn  to  walk  over  again."  She  lost  weight  and  was  taken  to 
Michigan  for  several  weeks.  M  M  iH  *  atteixd  3ch001  *** 
the  fall  term  commenced.  Binoe  the  accident  "she  is  a  restlese 

#w4  ^^ned."   The  hospitni  bill  was  £59 *65» 
sleeper  and  wakes  up  f ripened,   -xxc  ""  v 

-.«  -him   ttfl  and  the  doctor's  bill,  $80.  defendant 
the  nurse's  hill,  m-o<s»  »**"  "■"'"  "ww 
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offered  no  evidence  as  to  plaintiff's  injuries  or  condition. 

During  the  examination  of  plaintiff1  b  mother  the  following 
occurred:   "<<.  (by  plaintiff's  counsel)  Is  this  plaintiff  Rita 
Mary  your  only  child?  A.  Yes,  she  is  my  only  ohild.  Mr.  Crowe 
(defendant's  counsel):  If  your  Honor  please  -  wait  a  minute. 
Mr*  Sinnott  (plaintiff's  counsel);  %•  In  the  month  of  April  - 
Mr.  Crowe:  ffow  Just  a  minute.  If  your  Honor  please,  I  want  to 
suggest  that  I  think  that  that  question  of  counsel's  is  delib- 
erately planned  to  prejudioe  this  jury  against  my  client.  It 
serves  no  purpose.  It  is  not  an  issue  in  this  lawsuit  whether 
this  lady  had  one  or  fifty  children.   It  oan  only  serve  one  pur- 
pose and  only  probably  is  asked  for  one  purpose,  and  I  think  your 
Honor  ought  to  instruct  the  jury  to  disregard  it.  The  Court:  I 
believe  the  answer  was  not  responsive  to  the  question.  He  said: 
Is  this  your  child?  Mr.  Crowes  Only  child,  he  said.  The  Court:  That 
wasn't  the  question,  was  it?  Mr.  Crowe:  Bead  the  question. 
Mr.  Sinnott:  Before  we  get  into  a  discussion  let  me  be  heard. 
Mr.  Crowe:   «ait  a  minute.  Bead  the  question.  (Question  read.) 
Mr*  Sinnott:  And  counsel  made  no   objection  to  the  question  and 
the  witness  answered  and  after  she  answered  then  he  interposes 
this  prejudicial  objection  of  his.  The  Court:   /ell,  shouldn't 
your  objection  have  been  in  time,  Mr.  Crowe?  I  would  have  sus- 
tained it.  Mr.  Crowe:  Of  course  my  mind  works  rather  slowly. 
The  Court:  Well,  I  oan  only  act  as  speedily  as  I  am  asked." 
Defendant's  contention  that  the  question  was  neither  relevant  nor 
material  to  a  determination  of  the  issuee  may  be  conceded.  As  the 
trial  court  stated,  if  counsel  fox  defendant  had  made  an  objection 
in  time  it  would  have  been  sustained*  Counsel  for  defendant  con- 
ceded, in  effect,  that  he  was  slow  in  making  an  objection.  In  any 

.v.  *  4-v.o  nnSwer  of  the  witneBB  influenoed 
event,  it  is  idle  to  argue  that  the  answer 
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the  verdiot  of  the  jury.  TMder  the  eridenoe  an  intelligent, 
honest  jury  could  not  have  found  a  verdict  for  defendant,  and 
the  amount  of  damages  awarded  is  not  excess ire. 

It  appears  that  counsel  for  defendant  in  his  opening 
statement  to  the  jury  stated  that  plaintiff's  physician  had  tola 
him  that  there  was  a  complete  reaovery  "by  plaintiff.  Counsel 
for  plaintiff  asked  the  physician  if  he  had  made  such  a  statement 
to  counsel  for  defendant,  to  which  the  witness  answered,  "Apparent- 
ly from  what  you  can  see  she  looks  all  right,  hut  we  don't  know 
what  may  develop  in  the  future •   Mr*  Crowe  t     I  move  that  that 
he  stricken  out.  The  Court:  Yes,  that  is  not  responsive. 
Mr.  Sinnotts  Q.  Is  that  what  you  told  Mr.  Crowe?  A.  Yes,  I 
spoke  of  a  possibility  of  epilepsy.  Mr.  Crowe:  I  move  to  strike 
it  out.  The  Court  *  No."  Then  followed  a  colloquy  between  counsel 
and  the  court  in  which  counsel  for  defendant  insisted  that  the  oourt 
and  counsel  for  plaintiff  had  misunderstood  what  he  had  stated  to 
the  jury.  The  trial  court  thoucht,  apparently,  that  "because  of 
what  defendant's  counsel  had  stated  to  the  jury  the  physician  had 
a  right  to  state  what  he  told  the  counsel,  and  allowed  the  answer 
to  stand.  Counsel  for  defendant  has  seen  fit  to  omit  from  the 
report  of  proceedings  his  opening  statement  to  the  jury.  Defended t 

contends  that  the  court  committed  reversible  error  in  allowing 
the  physician's  statement  as  to  "a  possibility  of  epilepsy*  to 
stand.  If  it  he  assumed  that  the  trial  court's  ruling  was  erroneous, 
we  are  satisfied  that  the  answer  of  the  physician  did  not  influence 
the  jury  when  they  fixed  the  amount  of  the  damages,   as  we  have 
heretofore  stated,  the  amount  of  the  verdict  is  reasonable  in  view 
of  the  undisputed  injuries  sustained  hy  plaintiff.  It  is  the  settled 
rule  of  law  in  this  state  that  where  it  can  he  said  from  me  record 
that  the  errors  assigned  could  not  reasonably  have  affected  the 
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result  of   the   trial,   the  judgment  of  the   trial  court  should  he 
affirmed.     That  principle  of  law  applies   to  the  instant  appeal. 

The  judgment  of   the  Superior  court  of  Cook  county  is 
affirmed* 

JUDCM&JT  flraHk 

Cullivan,   P*  J«»   and  Friend,   J.,   concur* 
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In  the  Estate  of  KHPB8  REVOKE!  * 
Deceased  j  EARS'  HOWES,  Executrix , 

Appellant  , 


▼  • 


WSOUM  L.  3*  AKKSHa, 


Consolidated  with 


appellee* 


MARY  KSPCU3,  Individually  and  as 
Executrix  of  the  Estate  of  PETER 
REPOLE,  Itec eased, 

appellant, 


EDWARD  L.   S.  AHKSUiA  et   al., 

Appellees • 


)        APf'flJAL  3mC*I 


> 


CIRCUIT  COOET, 


)      GOGK  ewni 

I28  7I.A. 


633 


MR,   JUSTICE  SC  AULAS'  JJiOJVZRED  THE  OPOTOiT  07  THin  COUPT. 


Kary  Repole,  as  executrix  of   the  estate  of  Peter  Rcpole, 
deceased*  appealed  to  the  Circuit  court   of  Cook  county  from  an 
order  of  the  Probate  court  removing  her  as  executrix,   re.qui;ring 
her  to  surrender  certain  personal  property,  and   to  pay  the  sua 
of  $2,18?   to  the  administrator  cie_boai s ;__ non  id  th  the  will  annexed* 
"While  the  appeal  was  pending  in  the  Circuit  court,   she,  individually 
and  M  executrix,  filed  hex  complaint  in  that  court  asking  a  con- 
struction of  the  last  will  and   testament  of  Peter  Repole,  deceased. 
By  stipulation  the  appeal  and   iha   complaint  were   consolidated  for 
hlUTlng,    *it  appearing  to  the  Court  from  representations  zi&de  by 
the  respective   counsel,   that  the   evidence  to  be  introduced  and  the 
witnesses   to  be  produced  are   substantially  the  some  in  each  o.anse," 
The  two  onuses  were  heard  by  the  court,  without  a  jury,    evidence 
was  Introduced  by  both  parties,   «ad  at  the  conclusion  of    the  hoariag 
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the  court,  upon  motion  of  appellees ,  entered  an  order  dismissing 

the  appeal  from  zne   Probate  court  and  also  dismissing  the-  complaint* 

Mary  Repole,  individually  and  as  executrix,  has  appealed  iroa  the 

order • 

The  amended  petition  of  iiosario  ^'icolais  et  al»,  upon 

which  the  or  dor  in  the  Probate  court  was  based,  reads  as  follows: 

*j£ow   come  RfcXah  Repole,  "jageline  iiepole,  Mary  Hepole 
and  Rose  Repole,  Sam  tfioolais,  Sarah  Uicalais,  Rosario  jsficolais, 
0«allla  &icolais  Kfttf  Theresa  Allimare  and  respectfully  represent 
unto  your  Honor  that  they  are  remaindermen,  legatees  and  devisees 
under  the  Last  Will  and  Testament  of  Peter  Hepole.  deceased. 

"Your  petitioner!-;  further  represent  that  on  the  14 th  day 
of  T&iroh,  1935  [March  14,  1929],  Letters  Testamentary  issued  to 
Mary  Repole  (but  not  the  Mary  Repole?  herein  named  as?  one  of  the 
petitioners),  and  that  said  Letters  were  in  full  foree  and  effect 
until  the  said  Mary  Repole  was  discharged  as  Executrix  on  Hay  15, 
1934,  by  order  of  this  Court* 

M*  *  *  That  certain  monies  were  collected  by  the 
Executrix  of  this  estate  upon  a  first  mortgage  on  property  at 
525  West  28th  Street*  Chicago,  Illinois,  and  that  no  accounting 
of  said  monies  was  made* 

■*  *  *  That  the  said  Mary  Repole,  Executrix,  did  waste 
nnd  mismanage  the  said  estate  and  did  not  make  a  true  and  perfect 
Inventory  in  the  said  estate,  nor  did  she  render  a  fair  and  just 
account  of  her  Executorship  when  required  to  do  so  by  law,  and 
your  petitioners  represent  that  she  did  not  act  in  good  faith  in 
the  administration  of  the  said  estate*  and  that  she  violated  her 
oath  of  office  in  that  she  did  not  well  and  truly  execute  the 
Last  Will  and  Testament  of  Peter  Repole,  deceased  J  that  the  said 
Executrix  violated  the  obligation  and  condition  in  her  bone.,  in 
that  she  did  not  make  or  cause  to  be  made  a  true  and  perfect 
Inventory  of  all  and  singular  the  goods  and  chattels,  rights  aid 
credits,  lands?  tenements  and  hereditaments  and  the  rents  and 
profits  issuing  out  of  the  same,  belonging  to  the  said  deceased, 
which  came  to  her  hands,  possession  a-nd   knowledge  as  required  by 
law,  and  in  that  she  did  not  make  and  render  a  fair  and  just 
account  of  her  acts  and  doings  as  such  Executrix  when  thereunto 
lawfully  required,  nor  did  she  well  and  truly  fulfill  her  duties 
enjoined  en  her  in  and  by  the  Last  .ill  and  Testament  of  Peter 
Seyele,  deceased,  aft*  did  she  dc  in  general  acts  required  of  her 
by  law  from  time  to  time* 

■f ■  *  *  That  by  virtue  of  said  Executrix*  failure  to 
ooBiply  with  her  bond  here t of  oro  given  in  th.-i  .bovo  eutate  as 
aforesaid,  the  said  Executrix  has  become  liable  on  her  said 
bond  in  certain  auma,  the  e  xact  sums  being  to  your  petitioners 
unknown* 

*****  That  a  hearing  was  had  on  a  petition  filed  "by 
your  petitioners  before  Judge  Joseph  f*  deary,  one  of  the 
Associate  Judges  of  this  Court,  ^he  matter  came  up  on  the  regular 
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trial  call  and  being  referred  to  the  aforesaid  Judge  of  this 
Court,  summons  having  "been  served  on  the  Executrix,  Vary  Repole, 
and  return  having  been  duly  made  that  upon  said  hearing  the  Court 
i'ounci  that  fraud  existeu  in  that  assets  of  this  estate  which 
were  collected  were  not  inventoried* 

"*  *  *  That  on  March  28,  1934,  a  bill  of  foreclosure  was 
filed  in  the  Circuit  Court  ITo.  34  C.4067  by  Julia  C.  Marx  et  al. 
vs.  Mary  Repole,  Executrix  upon  property  located  at  3150  Princeton 
Ave*,  Chicago,  'Illinois* 

"Tour  petitioners  further  represent  that  they  have  the 
interest  of  remaindermen  in  said  property  located  ?t  3150 
Princeton  Ave;  that  due  tc  the  fraudulent  inventory  filed  by  the 
Executrix  and  her  failure  to  properly  apply  the  funds  of  thie 
..state  the  said  property  has  become  wasted  and  lost  to  your 
petitioners* 

"Wherefore,  your  petitioners  pray  that  an  order  be 
entered  removing  Mary  ttepole  and  revoking  Letters  Testamentary 
issued  to  her  March  14,  A«  D.  1929,  as  isxecutrix  of  the  Estate 
of  Peter  Repole,  deceased;  thau  said  j£ceoutrix  be  ordered  to 
surrender  and  account  to  this  Court  and  to  the  Administrator 
De  Bonis  Lion  with  Will  Annexed  that  this  Court  shall  sec  fit  to 
appoint  to  succeed  said  Mary  Repole  for  all  assets  collected  by 
her  and  not  inventoried  or  accounted  for  by  her  as  Ibcecutrixj 
that  this  Court  appoint  one  of  the  petitioners  as  Administrator 
le   2onis  Ben  v.ith  vill  Annexed  upon  his  filing  a  bond  with  this 
Court  and  an  approval  of  tne  same  and  for  all  other  relief  as 
this  Court  3hali  deem  meet  and  proper  in  the  premises." 

The  following  is  the  answer  of  Mary  Repole  to  the  petition: 

"Ifow  oomes  Mary  Repole  heretofore  summoned  to  answer  the 
petition  of  Sarah  Repole,  et  al.  as  reversionary  heirs  of  said 
estate,  end  makes  answer  to  said  petition,  and  for  answer  thereto 
says  t - 

"That  it  is  true  that  publication  and  service  of  notice 
upon  the  heirs  herein  for  final  closing  of  said  estate  on  October 
27th  1933  was  duly  made ,  and  that  thereupon  and  thereafter  the 
final  hearing  upon  same  was  continued  from  tine  to  time  until 
June  21et,  1934,  at  which  time  a  iie,?*-Q.Q   upon  the  final  report 
and  aocount  of  said  Mary  Repole  as  executrix  of  said  estate  was 
had,  and  said  estate  was  then  and  there  duly  settled  and  closed • 
That  said  cause  did  come  up  for  hearing  on  May  15th,  1934,  at 
which  time  the  hearing  was  continued  until  June  1st,  1934 p  when 
same  ittfl  again  continued  to  June  6th,  1934,  and  again  continued 
until  June  "let,  1934,  at  2  P.  K.  at  which  time  muU  estate  «*■ 
closed  as  aforesaid.  All  of  *hioh  will  more  fully  appear  by  the 
docket  and  records  of  this  Court  in  said  estate. 

^Further  answering  this  respondent  Mary  Repole  deniee  that 
she  failed  tc  render  ar,  adequate  report  oi  <ihe  assets  of  said 
estate  as  charged  in  said  petition,  but  on  >ho  jonr.rsry  states 
tint  all  of  the  cash  assets  of  *aid  estate  *.ere  fully  inventoried 
b-"  he-  after  the  receipt,  thereof  xrora  the  Administrators  to 
Collect  first  rppointed  by  the  Court.  AU «L*»i&]!}ii"E!. TT* 
appear  from  the  final  report  and  account  of  the  Administrators  to 
collect  and  from  the  inventory  and  final  report  ana  ucccunt  of 
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this  respondent  as  executrix*  all  of  which  will  more  fully  appear 
from  the  files  and  records  of  this  Court  in  said  estate, 

"Further  anawerinr  this  respondent  says  that  under  the 
last  will  and  testament  of  Peter  Repole  deceased*  the  petitioners 
took  nothing  except  a  reversionary  interest  in  the  real  estate 
at  3150  Princeton  Avenue  after  the  death  of  this  respondent  who 
was  given  a  life  estate  in  the  incomes  and  profits  of  said  real 
estate,  and  that  therefore  this  respondent  vva3  not  bound  to 
account  to  said  estate  for  rents  collected  from  said  real  estate* 

■*  *  *  That  it  will  appear  from  said  last  will  and  testa- 
ment of  Peter  Repole,  deceased,  that  the  petitioners  herein  were 
to  take  no  personal  property  under  said  Willj  that  the  proceeds 
of  the  mortgage  covering  property  at  525  w*  28th  street,  and  the 
bank  deposits  mentioned  in  said  Will  apd  in  the  petition  herein 
filed  were  left  to  this  respondent  with  directions  that  same  be 
applied  toward  the  first  mortgage  of  #4000.00  on  the  real  estate 
at  3150  Princeton  avenue.  That  this  respondent  did  collect  the 
proceeds  of  the  said  mortgage  on  the  property  at  525  W»  23th 
streetf  amounting  to  &11Q0.Q0  all  of  which  was  applied  to  the 
payment  of  interest  on  the  #4000.00  mortgage  on  the  property  at 
3150  Princeton  Avenue*  That  all  of  the  cv sh  bank  deposits  were 
collected  in  by  the  Aadministrators  to  Collect  appointed  by 
the  Court  prior  to  the  appointment  of  this  respondent  as  executrix 
under  said  Will,  and  were  inventoried  by  them  as  part  of  the  assets 
of  said  above  estate,  as  will  more  fully  appear  by  the  inventory 
and  final  account  of  said  Administrators  to  Collect,  which  inven- 
tory and  final  account  were  duly  approved  by  this  Court. 

"Further  answering  this  respondent  shows  that  in  the 
effort  to  earry  out  the  directions  and  intentions  of  said  testator 
as  expressed  by  said  Last  Will  and  testament,  and  in  order  to  pre- 
serve the  real  estate  devised  to  respondent  as  life  tenant  and  to 
petitioners  as  reversionary  devisees,  this  respondent  expended 
divers  sums  of  money  in  excess  of  the  #1100.00  collected  by  her 
from  the  mortgage  on  the  Vest  28th  street  property,  out  of  her  own 
means  and  income,  as  will  appear  by  the  following,  to-wits** 

Collected  from  mortgage  on  property  at 

525  ¥.  28th  Street..... |  1,100.00 

Paid  to  Hwrti  Thirty-First  Street  f-tate  Bank 

for  account  of  mortgage  on  3150  Princeton 

Avenue  9  interest  notes  of  $135*00  each   •  •  $  1,215.00 

Paid  for  Extension  of  said  mortgage 

October  1st,  1929  ......  .      112.50 

Paid  for  Extension  of  said  mortgage 

January  16th,  1933  ..............      67*50 

Paid  for  necessary  repairs  to  real  estate 

in  order  to  secure  above  extensions  •  •  •  •  •   1,000*00 

Paid  for  taxes  on  3150 

Princeton  Avenue  •  ♦  •   1928  ••••  $  103.37 

1929  ....   122*44 

1930  ••••    90*69 

1931  ...•     61*38        373*88 

$  3,773.88 
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HISCAPITU1ATICW* 

Amount  expended  "by  respondent 

for  property  at  5150  Princeton 

Avenue   •    •••••••••••♦»•••••*   3,775*83 

-i-oceeds  of  mortgage  collected 

525  V*  23th  street l»lOO«0O 

Amount  expended  in  excess  of  collection      $  2 , 673. 83 

"Further  answering  this  respondent  states  that  the  cash 
assets  inventoried  in  said  estate  were  not  sufficient  to  pay  all 
costs  and  claims  in  full  as  will  appear  "by  the  final  account  and 
report  of  this  respondent  U  executrix,  and  this  respondent 
paid  out  of  her  own  means  sufficient  moneys  to  pay  all  costs, 
claims  and!  charges  in  full* 

«*  *  *  That  the  petition  of  Sarah  Repole,  et  al,  herein 
filed,  was  not  filed  in  good  faith  for  reasonahle  cause ,  but 
solely  for  the  purpose  of  vexing,  annoying  and  haras,  a  in  g  this 
respondent  and  to  cause  her  additional  expense  for  costs  and 
attorney?  fees.  That  shortly  cfter  the  appointment  of  respondent 
as  executrix  of  Baid  estate  of  Peter  Sepole,  these  same  petition- 
ers, or  some  of  them,  filed  a  wholly  vexatious  and  unwarranted 
suit  in  the  Circuit  Court  of  Cook  County  to  contest  the  said  last 
will  and  testataent  of  Peter  Hepole  on  the  grounds  of  fraud  and 
undue  influence  on  the  part  of  this  respondent;  which  said  suit 
came  on  for  hearing  and  thereupon  said  Cirouit  Court  of  Cook 
County  entered  an  order  directing  the  jury  to  find  the  issues 
for  this  respondent  and  dismissed  said  proceeding  for  want  of 
equity. 

»»  *  *  That  the  final  report  and  account  of  the  ikdminis- 
trators  to  Colleot  was  filed  and  approved  "by  this  Court  prior 
co  the  appointment  oi  this  respondent  as  executrix  under  said 
¥111,  and  therefore  this  respondent  can  not  "be  charged  with  any 
•..aste  or  mismanagement  of  said  estate  in  respect  thereto* 

■»  *  *  That  it  will  appear  from  the  final  account  and 
report  of  this  respondent  as  executrix  that  the  sum  of  $150*00 
allowed  to  the  attorneys  for  said  executrix  included  services 
rendered  in  defending  the  Will  contest  in  said  Circuit  Court 
*AS«,  -To*  B-197473,  whioh  services  were  rendered  to  said  estate 
and  properly  included  in  said  final  account  and  report. 

"Further  answering  this  respondent  denies  that  she  has 
m  any  maimer  whatsoever  wasted  or  mismanaged  said  estate,  and 
denies  that  she  has  failed  to  make  a  just  and  true  account 
therein* 

"wherefore  this  respondent  states  that  the  prayer  of 
said  petition  should  be  denied,  which  is  accordingly  prayed. H 

The  following  is  the  order  entered  "by  the  Prohate  court  upon 

the  petition  and  from  which  Mary  Repole  appealed  to  the  Circuit 

court: 

"This  matter  coming  on  to  "be  heard  upon  the  petition 
of  certain  remaindermen*  devisees  and  legatees  of  the  deceased 
Peter  Repole,  to-witt  Sam  Nicolais,  Sarah  Hioolais,  Rosario 
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jHoolais  and  Camilla  itfioolais  and  the  answer  of  Mary  Repole p 
TKxecutrix  of  the  Estate  of  Peter  Repole,  said  answer  putting 

in  issue  the  validity  of  the  order  heretofore  entered  "by  this 
Court  on  January  14 ,  km  9m   1935  wherein  a  finding  was  made  that 
fraud  existed  in  the  inventory  in  that  assets  of  this  estrte 
\;ere  not  inventoried  and  by  reason  of  said  finding  the  order 
of  June  21 ,  A.  D«  1934  approving  the  final  account  of  Mary 
Repole,  Executrix,  was  set  aside  and  leave  was  given  to  tho 
petitioners  to  file  their  objections  to  the  inventory  and  final 
account  of  said  Executrix;  t.ie  Court  after  hearing  the  evidence 
and  arguments  of  counsel  finds  J  that  the  petition  heretofore 
filed  "by  Hosario  HI eclair  ct  al*  was  sufficient  in  form  pnd 
substance  as  objections  to  the  inventory  and  final  account  of 
Mary  Repole,  Executrix;  that  the  Court  has  jurisdiction  over 
the  subject  matter  and  parties  hereto;  that  the  order  entered  on 
January  &X$    '•  D»  1935  as  heretofore  described  was  properly 
entered  by  this  Court;  that  $2187.00  was  collected  by  the 
"xecutrix  upon  e  first  mortgage  of  property  looated  at  525 

est  28th  3treet»  Chicago,  Illinois;  that  srid  Executrix,  Mary 
Repole,  further  collected  as  assets  of  the  Estate  of  Peter  Repole, 
deceased,  one  player  piano  and  one  diamond  ring,  said  diamond 
being  l/4  inch  in  diameter  J  one  1927  Flying  Cloud  Reo  Sedan| 
one  gold  watch  with  white  stone  locket,  household  furnishings  of 
Peter  Repole,  deceased,  except  one  parlor  suite,  one  rug,  and 
one  bedroom  suite,  located  at  3150  S.  Princeton  ..venue,  Chicago, 
Illinois;  all  of  "hich  foregoing  personal  property  was  collected 
hy  the  Executrix  Mary  Re  pole  and  not  inventoried  or  accounted  for 
in  the  aforesaid  final  report  and  account;  that  this  Court  finds, 
therefore  that  fraud  existed  in  the  inventory  and  final  report 
and  account  of  Mary  Repole,  Executrix,  that  the  xoregoing  assets 
of  the  "state  of  Peter  Repole,  deceased,  were  not  inventoried  and 
accounted  for  in  distribution  and  application  by  her  aoeording  to 
the  terms  of  the  Will,  therefore* 

"It  is  hereby  ordered,  adjudged  and  decreed  that  the 
Letters  Testamentary  issued  to  Miry  Repole,  March  14,  a»  D*  1929 
be  revoked  but  that  she  be  not  released  on  her  bond,  and  that 
Edward  I*  B«  Arkema  be  appointed  Administrator  de  Bonis  itfon 
with  the  vill  Att&exed  upon  a  filing  a  bond  with  this  Court  and 
the  approval  by  this  Court  of  esid  bond  in  the  sum  of  ^4000,00. 

"It  "is  further  ordered,  adjudged  and  decreed  that  Mary 
Repole p  Executrix,  file  ..1th  this  Court  within  thirty  days  from 
date  hereof  a  true  and  just  amended  inventory  and  final  account 
of  all  asrets  of  this  estate  collected  by  her  and  in  particular 
to  wit:  suras  paid  upon  a  first  mortgage  on  property  situated 
at  525  W*«t  28th  Sfawetj  vhieago,  Illinois,  in  the  amount  of 
$2187*00;   one  1927  Tlylng  Cloud  Seo  3edan;   one  player  piano; 
one  rlKg  wi  bh  a  di  aaond  about  l/4  inch  in  diameter;  one  watch 
with  studded  locket;  household  furnishings,  except  as  to  one 
parlor  suite,  one  rug  and  one  bedroom  suite,  located  at  3150  S. 
Princeton  Avenue,  Chicago,  Illinois* 

"It  is  further  ordered,  adjudged  and  decreed  that  the 
aforesaid  personal  property  and  all  other  assets  of  this  estate 
not  heretofore  inventoried  by  Mary  Repole  be  surrendered  to  the 
Administrator  de  Bonis  Hon  With  the  uill  .annexed  herein  appointed 
withii  thirty  taj«  from  the  approval  of  her,  Mary  Repole «ej> 
attended  inventory  and  amended  final  account* 
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"It  in  further  ordered,  adjudged  and  doc  reed  that  leave 
"be  given   Mary  Repole,  '■rx.t  cutrix,  to  appeal  to  the  Circuit  Court 
from  the  orders  and  JMfNl  herein  entered,  upon  the  filing  and 
approval  by  this  Court  of  a  "bond  in  r,he  sum  of  $250.00  within 
twenty  days  from  date  hereof.* 

Appellant  contends  that  the  dismissal  of  her  appeal  from  the 

Probate  court  by  the  Circuit  court  was  not  a  proper  judgment  to 

enter  in  the  cause}  that  it  VM  the  duty  of  the  Circuit  court, 

upon  her  appeal,  to  try  the  cause  de  novo,  to  make  findings  upon 

the  issues  presented  by  the  petition  end  her  answer  to  the  same, 

and  tc  f.nter  a  judgment  be  Bed  upon  the  findings.   It  is  obviovs 

that  the  contention  of  appellant  is  a  meritorious  one,  as  we 

are  satisfied  from  an  inspection  of  the  record  that  there  is  no 

merit  in  appellees*  position  that  the  order  of  dismissal  can  be 

sustained,  upon  the  ground  of  want  of  jurisdiction,  "as  plaintiff 

did  not  file  a  proper  appeal  "bond."   Appellees  concede  that  the 

appeal  bono  was  filed  by  appellant  in  the  Probate  court  after  it 

had  been  approved  "by  the  judge  of  that  court,  but  they  contend 

that  it  was  not  filed  7/ithin  the  twenty  days  fixed  in  the  order 

from  \*hioh  appellant  appealed.  That  order  was  entered  on  February 

14,  1935,  and  the  appeal  bond  was  filed  and  approved  on  iferch  6, 

1£35,  which  was  within  the  time  fixed  by  the  order.  But  even  if  the 

boni  had  not  been  filed  in  timep  the  appellees  are  in  no  position  to 

raise  the  cuestion  of  want  of  jurisdiction,  idfter  the  appeal  had 

been  docketed  in  the  Circuit  court  the  appellees  filed  a  general 

appearance  in  the  cause.  They  stipulated  that  the  appeal  and  the 

complaint  should  he  consolidated  for  hearing  before  the  trial 

court.  They  claim  that  prior  to  the  hearing  they  raised  the  point 

of  want  of  jurisdiction  by  a  written  motion  to  dismiss.  That 

motion  falls  far  short  of  the  requirements  of  a  pleading  intended 

to  raise  a  question  of  want  of  jurisdiction.  It  was  denied,  and 

it  is  clear  that  appellees  aequieeoed  in  that  ruling.  They  took 
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an  aotive  part  in  the  trial  of  the  cause ,  introduced  evidence 
in  their  behalf »  and  cross-examined  the  witnesses  introduced  by 
appellant*  They  stipulated  with  appellant  as  to  certain  facts. 
At  the  outset  of  the  hearing  appellees  filed  a  written  motion  to 
dismiss  not  the  appeal  case*  hut  the  complaint*  Under  the  record 
they  waived  any  question  of  Jurisdiction.  (See  Davison  v.  Heinrich, 
340  111.  349,  352-3.) 

Appellees  contend  that  the  order  of  dismissal  can  he  affirmed 
upon  the  theory  that  the  trial  court  intended  by  the  order  to  affirm 
the  judgment  of  the  Probate  court.  There  is  no  merit  in  this  con- 
tention. Upon  appeal  from  the  Probate  court  the  Circuit  court  does 
not  sit  as  a  court  of  error  and  it  haB  no  power  to  enter  an  order 
affirming  or  reversing  the  order  of  the  Probate  court t  its  duty  is 
to  try  the  cause  de  novo. 

Appellant  contends  that  the  court  erred  in  dismissing  her 
complaint,   v.e  have  carefully  considered  this  contention  and  have 
reached  the  conclusion  that  it  is  not  a  meritorious  one.  Ve  find 
nothing  in  the  short,  plain  will  of  Peter  Repole  that  requires  a 
construction  by  the  court.  Equity  will  not  entertain  a  complaint 
for  tthe  construction  of  a  will  when  the  instrument  is  not  ambiguous. 

That  part  of  the  order  of  the  Circuit  court  of  Cook  county 
dismissing  the  appeal  from  the  Probate  court  of  Cook  county  is 
reversed,  and  the  cause,  as  to  that  appeal,  is  remanded  to  the 
Circuit  court  for  a  new  trial.  That  part  of  the  order  dismissing 

appellants  complaint  is  affirmed . 

THAT  PART  OP  ORDER  OF  CIRCUIT  COURT  DISMISSING 
APPSAL  FROM  PROBATE  COURT  KK7SRSED.  MM   CAUSE, 
AS  TO  THAT  APPEAL,  REMANED  TO  CIRCUIT  COURT 
FOR  WW   TRIAL!  THAT  PART  OF  ORDER  DISMISSING 
COMPLAINT  AFFIRMED. 

Sullivan,  P.  J.,  and  Friend.  J.,  concur* 
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H.  E.  LACY  MFG.  00.,  a 
corporation. 

Appellant $ 

r» 

LACY  PRODUCTS  CORP., 
a  corporation. 

Appellee. 


)    APPEAL  FROM  CIRCUIT  COURT, 
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1       28  7  LA.  63 
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MR.  JUSTICE  SCAULAlir  DELIVERED  THE  OPINIO*  OP  THE  COURT. 

Plaintiff  appeals  from  an  order  entered  December  12, 
1935,  assessing  damages  against  it  for  attorneys*  fees  alleged 
to  hare  "been  incurred  by  defendant  in  procuring  the  dissolution 
of  a  temporary  injunction. 

On  August  30,  1935,  plaintiff  filed  a  complaint  praying 
that  defendant  he  enjoined  from  interfering  with  the  business  of 
plaintiff  and  from  threatening  plaintiff's  customers  and  prospective 
customers  with  suits  "by  reason  of  their  use  of  plaintiff's  products, 
and  seeking  damages  for  alleged  unfair  practioes  indulged  in  by 
defendant  prior  to  the  institution  of  the  suit.  On  September  19, 
1935,  defendant  filed  a  motion  to  dismiss  the  complaint  for  cer- 
tain alleged  insufficiencies  as  to  the  form  of  complaint.  There- 
upon the  court  ordered  defendant  to  file  its  answer  to  the  complaint 
in  ten  days.   On  October  11,  1935,  defendant  filed  its  answer  deny- 
ing the  allegations  of  the  complaint  and  further  denying  that  plain- 
tiff was  entitled  to  the  r elief  prayed  for.  On  October  17,  1935, 
the  court  entered  the  following  order t 


«0n  motion  of  Charles  A.  Boyle  solicitor  for  defendant, 
Lacy  Products  Corp.,  it  appearing  to  the  Court  that  temporary 
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injunction  granted  "by  thiB  oourt  on  August  31,  1935  was  secured 
ex  parte  and  without  notice  to  this  defendant;  and  it  further 
appearing  that  the  answer  has  been  filed  herein,  and  it  further 
appearing  that  the  ends  of  equity  will  "be  "best  serred  toy  a  hearing 
upon  bill  and  answer, 

"It  Is  Hereby  Ordered  that  the  temporary  injunction  herein 
he  dissolved  and  that  the  he.  ring  in  this  cause  be  continued  to 
tfov.  4,  1935  at  2  o'clock  until  heard,  all  without  notice  to  the 
parties  -• 

On  Hovemtoer  6,  1935*  plaintiff  filed  a  motion  to  "dismiss  the 

complaint  herein,"  and  thereupon, upon  the  same  day,  the  court 

entered  the  following  order  I 

"On  motion  of  Maruce  S.  Cayne  solicitor  for  plaintiff 
for  leave  to  dismiss  the  complaint  herein  and  the  parties  hereto 
appearing  in  Court  by  their  respective  a t to rneys  upon  notice 
duly  given 

"And  it  appearing  to  the  Court  that  no  counter-claim 
or  cross-complaint  has  been  filed  heretofore 

"And  the  Court  being  otherwise  fully  advised  in  the 
premises  a 

"It  is  heretoy  ordered  that  the  ahove  entitled  cause  be 
and  the  same  is  hereby  dismissed  without  plaintiff s  costs? 
costs  having  been  paid* 

•It  is  hereby  further  ordered  that  the  bond  heretofore 
filed  in  this  cause  stand  until  the  detenaination  toy  the  Court 
of  defendant* s  damages,  if  any*" 

On  December  5*  1935,  defendant  filed  a  motion  for  leave  to  file 
"its  suggestion  of  damages  incurred  in  the  dissolution  of  the 
injunction  heretofore  granted,"  and  the  court  thereupon  entered 
an  order  granting  said  motion*  On  the  same  date  defendant  filed 
its  suggestion  of  damages,  in  which  it  averred  that  it  had  sus- 
tained damages  in  the  sum  of  $300  "for  the  reasonable  fees  and 
charges  of  his  solicitors  and  counsel  and  for  other  charges  and 
expenses  in  and  atoout  the  procuring  of  the  dissolution  of  the 
writ  of  injunction  in  said  cause,  rendered  necessary  therein  toy 
reason  of  the  wrongful  suing  out  of  the  same*"   On  December  12 
the  trial  court  entered  an  order  finding  that  defendant  had 
sustained  damages  toy  reason  of  the  suing  out  of  the  injunction 
and  had  toecome  liatole  to  Charles  A.  Boyle  in  the  amount  of  $200 
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for  his  services  in  procuring  the  dissolution  of  the  injunction, 

and  ordering  plaintiff  to  pay  to  defendant  or  its  attorney  said 

sum*   Plaintiff  appeals  from  that  order* 

Plaintiff  has  raised  and  argued  six  points  in  support  of 

its  oontention  that  the  judgment  order  should  he  reversed*  hut 

it  is  only  necessary  to  pass  upon  one  of  the  points*  Plaintiff 

contends  that  the  trial  court  had  no  jurisdiction  to  assess  damages 

upon  a  suggestion  filed  after  the  dismissal  of  the  proceedings*  This 

contention  is  a  meritorious  one*  Sec*  12,  ch*  69*  111*  State  Bar 

Stats*  1935*  reads  as  follows! 

"In  all  oases  where  an  injunction  is  dissolved  by  any 
court  of  chancery  in  this  State,  the  court,  after  dissolving 
suoh  injunction,  and  before  finally  disposing  of  the  suit?  upon 
the  party  claiming  damages  by  reason  of  such  injunction  suggest- 
ing, in  writing,  the  nature  and  amount  thereof,  shall  hear  evi- 
dence and  assess  suoh  damages  as  the  nature  of  the  case  may 
require,  and  to  equity  appertain,  to  the  party  damnified  by  such 
injunction,  and  may  award  execution  to  collect  the  gamei  Provided, 
a  failure  so  to  assess  damages  shall  not  operate  as7bar  to  an 
action  upon  the  Injunction  bond*H 

Plaintiff  dismissed  its  suit  on  November  6,  1935,  leave  was  not 
granted  defendant  to  file  its  suggestion  of  damages  until  December 
5,  and  the  order  assessing  damages  was  not  entered  until  December 
12,  1935.  Suggestions  of  damages  may  be  filed,  upon  leave,  at  any 
time  before  a  decree  is  filed,  and  it  has  been  held  that  where  that 
is  done  a  trial  court,  by  reserving  in  the  decree  the  question  of 
the  assessment  of  damages  for  a  further  hearing,  retains  juris- 
diction for  the  purpose  of  hearing  and  determining  the  said  question* 
But  here  leave  was  given  to  file  the  suggestion  of  damages  nearly 
a  month  after  the  entry  of  the  final  order*  The  motion  and  ttie 
suggestion  of  damages  therefore  came  too  late*  Had  the  trial 
court,  on  December  5,  vacated  the  order  of  November  6,  he  might 
then  have  properly  granted  leave  to  def endaa  t  to  file  its  suggestion 
of  damages,  and  he  might  also,  upon  a  hearing  held  before  or  after 
the  re-entry  of  the  decree  dismissing  the  suit,  have  entered  en 
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order  in  reference  zo   the  suggestion  oi'  damages |  "but  this 

procedure  was  not  followed. 

The  judgment  order  of  the  Circuit  court  of  Cook 

county  of  December  12,  1935,  is  reversed. 

JUDGMSiUT  ORDKB  OF  DEC>1MB£R  la, 
1936,  HKTKRSED. 

Sullivan,  P#  J.,  and  Priend,  J»,  concur* 
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JOHN  H.  VICTOR, 

Appellant , 


R.  BSRliARD  KUB2Q*,  ALiiX 
FHKUiJDLUCH  and  CHAliLEB 
I  ■—  ■  t  Hill  _ 

Appellees. 


AP2EAL  FROM  CIRCUIT  COURT, 
COOK  COUffTY. 

28  7I.A.  6341 


m*   JUSTICE  SCMIAtf  E3LIVT3R3D  THE  OPIHIOU  OF  THE  COURT* 


Plaintiff  sued  defendants  to  recover  damages  on  account 
of  the  alleged  fraud  of  defendants  in  connection  with  the  exchange 
of  two  pieces  of  real  estate,  both  located  in  Chicago.  33ef end- 
ants  filed  a  motion  to  strike  plaintiff* s  complaint  and  amendment 
thereto,  which  motion  was  allowed,  and  plaintiff  electing  to  stand 
on  his  complaint,  as  amended,  the  court  entered  a  judgment  for 
costs  against  plaintiff. 

Paragraph  First  of  the  amendment  to  the  complaint  alleges: 

"Seventh*  That  at  least  thirty  (30)  days  prior  to  the 
execution  ef  said  contract  of  exchange,  the  exact  date  of  which 
the  plaintiff  is  unable  to  state,  the  said  defendants ,  to  induce 
the  plaintiff  to  make  such  exchange,  fraudulently,  maliciously 
and  falsely  submitted  to  plaintiff  plans  sn$   specifications  for 
the  apartment  building  located  on  the  premises  described  in  the 
second  paragraph  hereof,  in  which  it  was  shown  that  the  said 
apartment  building  was  fully  equipped  with  and  that  there  had 
been  erected  therein  an  approved  automatic  pump,  having  a 
cap-city  of  not  less  than  500  gallons  per  minute  to  supply  the 
standpipe  with  water,  which  was  a  full  compliance  with  and  in 
accordance  with  the  fire  ordinance  of  the  City  of  Chicago 
regulating  the  construction  of  such  an  automatic  pump  in  apart- 
ment buildings  of  the  size  said  character  of  the  one  erected  on 
the  premises  described  in  the  second  paragraph  hereof,  which 
plane  and  specifications  are  made  a  part  hereof  by  referenoe 
and  copies  of  the  relevant  or  material  parts  of  said  plans 
and  specifications  are  hereto  attached,  marked  iSxhibits  'A* 
and  ,B*  and  made  a  part  hereof." 
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Exhibit  "A-  is  a  plan  or  plat  of  the  basement  floor  of 
defendants'  apartment  building*  which  shows  fire  service  equip- 
ment.  Exhibit  MBM  contains  the  specifications  and  requirements 
of  "Jire  Pump  Equipment. ■  Paragraph  Eighth  of  the  complaint 
alleges  t 

"That  the  portions  of  said  plans  and  specifications 
showing  that  said  apartment  building  was  fully  equipped  with 
and  that  there  had  been  erected  therein  an  automatic  pump  or 
sprinkler  system*  were  false  and  untrue  and  were  known  to 
the  defendants  to  be  false  and  untrue*  and  that  said  plans 
and  specifications  were  submitted  to  the  plaintiff  with  the 
intention  and  purpose  of  making  the  plaintiff  beli eye  that 
the  said  apartment  building  was  equipped  with  and  that  there 
had  been  erected  therein  a  sufficient  automatic  pump  or  sprinkler 
system*  all  of  which  were  known  to  the  said  defendants  to  be  false 
and  untrue,  and  were  made  with  the  intent  and  purpose  of  deceiving 
plaintiff  into  executing  the  said  contract  for  the  exchange  of 
said  properties*" 

Paragraph  iiinth  alleges  t 

"That  the  plaintiff  believing  and  relying  upon  the  truth 
of  the  statements  and  showing  with  reference  to  such  automatic 
pump  or  sprinkler  system,  as  contained  in  said  plans  and  specifi- 
cations* as  hereinbefore  alleged*  executed  the  said  contract  of 
sale  and  subsequently  carried  out  and  performed  3aid  contract  of 
sale  by  conveying  the  property  owned  by  him  and  described  in  the 
first  paragraph  hereof  to  the  foreman  Trust  and  Savings  Bank* 
as  trustee,  and  received  the  conveyance  of  the  property  described 
in  the  second  paragraph  hereof  from  the  said  Foreman  Trust  and 
Savings  Bank*  as  trustee*" 

The  plans  and  specifications  have  upon  their  face  the  following: 
"B«  Bernard  Kurson  Architect. *   R»  Bernard  Kuraon  is  one  of 
the  defendants  in  the  action*   The  complaint*  as  amended*  also 
contains  allegations  to  the  effect  that  because  no  such  pump  had 
been  erected  by  defendants  in  the  apartment  building  plaintiff 
was  compelled  by  the  authorities  of  tiie  city  of  Chicago  to  erect* 
at  his  own  expense*  such  a  pump  in  the  building,  in  compliance 
with  Section  1301  of  the  tfire  Prevention  Ordinances  of  the 
City  of  Chicago* 

Defendants*  motion  to  strike  was  based  upon  the  following 
grounds! 


-  - 

.  -rtsttjlupK  spurt  exl%*  to 

I ;.-.'  till 

M   iJff" 

;       .      ...■'. 
>»cf  i)arf  9*x^if*  tatit   baa 

e    ■    4    .-■.         I    >Ijfj 

j  ..  ' 

.  ■    saoqiuq   baa  i 

91 C 

ie  nsacf  fajad 
<  l 
as  ai«w  bia  «*jrxiAJ 

oiq  bise 


<     ■ 

.  .  ->•■•;■ 

...-::,    ilMfef   ex 


r : .  , 

i 


' 


' 


•  ■Jwuiotj 


-3- 

"1.  The  said  Complaint  does  not  set  forth  a  cause  of 
action* 

*2«  The  'submission  of  plans  and  specifications*  alleged 
to  have  "been  'submitted  to  the  plaintiff  with  the  intention  and 
purpose  of  making  the  plaintiff  believe  that  the  apartment  build- 
ing was  equipped  with,  and  that  there  had  been  erected  therein* 
a  sufficient  automatic  pump  or  sprinkler  system*  is  not  suffi- 
cient in  lav  for  the  plaintiff  to  maintain  his  action* 

"3.  Paragraph  9  of  the  Complaint  charges  that  'the 
plaintiff  believing  and  relying  upon  the  truth  of  the  sjtejtements 
and  showing  with  reference  to  such  automatic  pump  or  sprinkler" 
system*  as  contained  in  said  plans  and  specifications'  -  but 
nowhere  in  the  plaintiff's  complaint  does  it  appear  or  does  it 
charge  that  the  defendants  or  any  of  them  made  any  statements 
or  representations  to  the  plaintiff.* 

Plaintiff  contends  that  the  court  erred  in  sustaining  the 
motion  of  defendants  to  strike  or  dismiss  the  complaint*  as  amended j 
in  dismissing  the  cause  of  action,  and  entering  judgment  for  the 
defendants  for  costs* 

As  to  the  three  grounds  upon  which  defendants  based  their 
motion  to  strike:  Ground  1  need  not  be  considered  for  the  reason 
that  it  is  not  in  compliance  with  sec*  45  (1),  par*  173,  of  the 
Practice  act,  which  provides,  in  part,  that  "such  motion  shall 
point  out  specifically  the  defects  complained  of  .*•  Grounds  2  and  3 
are  apparently  based  upon  the  theory  that  the  submissi  on  of  false 
plans  and  specifications  of  the  apartment  building,  even  though  they 
were  submitt-ed  with  the  intention  and  purpose  of  making  plaintiff 
believe  that  the  apartment  building  was  equipped  with  and  that 
there  had  been  erected  therein  a  sufficient  automatio  pump  or 
sprinkler  system,  would  not  be  suf  fll  cient  upon  which  to  base  a 
charge  of  actionable  fraud;  that  the  mere  submission  of  false 
plans  and  specifications  to  plaintiff,  even  with  the  intent  and 
purpose  of  making:  him  believe  that  the  apartment  building;  was 
equipped  with  a  sufficient  automatic  pump  or  sprinkler  system, 
unaccompanied  by  any  statements  of  defendants  to  plaintiff  in  refer- 
ence to  the  same,  would  not  constitute  actionable  fraud.  Plaintiff 
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coacedea  that  it  must  bo  assumed  from  the  pleadings  that  there 

were  no  oral  f&lee  statements  made  by  defendants  to  plaintiff 

j*nd  that  the  latter' 8  case  is  based  upon  thendaatatemente  contained 

in  the  plane  and  specifications. 

"Fraud  in  its  generic  sense*  especially  as  the  word  is 
uaed  in  courts  of  equity*  comprises  all  acts,  omie&ionii*  and 
concealments  involving  a  breach  of  legal  or  equi table  duty  and 
resulting  in  damage  to  another.  Fraud  has  also  beau  defined  as 
cunning  or  artifice  used  to  cheat  or  deoeive  another."  (26 
C.  J*  1059.) 

"Fraud  may  be  found  from  a  variety  of  circumstances. 
There  is  no  general  rule  for  determining  what  facts  will  constitute 
it*  but  it  is  to  be  found  or  not  according  to  the  special  facta  of 
each  particular  case.  It  may  consist  in  a  misrepresentation*  that 
la*  in  the  positive  assertion  of  a  falsehood*  or  in  the  creation 
of  a  false,  impression  T%y  words  or  acts*  or  by  any,  trick  or  devicej_ 
or  in  a  concealment  or~  suppression  of  the  truth*  or  in  both T  a 
suggestion  of  falsehood  ;nd  a  suppression  of  truth  together.  And 
it  matters  not*  so  far  as  the  right  of  action  is  concerned* 
whether  the  means  of  accomplishing  the  deception  be  complex  or 
simple  -  a  deep-laid  scheme  of  swindling  or  a  direct  f aL  sehood  - 
a  combined  effort  of  a  number  of  associates  or  the  sole  effort  of 
a  aolltary  individual  -  provided  the  deception  is  effected  and 
the  damage  complained  of  is  the  consequence  of  the  deception •" 
(12  H«  C.  L.  232.  Italics  ours.) 

"The  Century  Hlotionary  defines  fraud  as  • an  act  or 
oeurse  ©f  deception  deliberately  practiced  with  the  view  of 
gaining  a  wrong  or  unfair  advantage?  deceit;  trick*  an  artifice 
by  which  the  right  or  interest  of  another  is  injured.'  In  Btory'a 
Equity  Jurisprudence  (vol.  1#  sees.  186*  187*)  it  is  stated  that 
fraud*  in  its  general  sense*  comprises  all  acts*  omissions  and 
concealments  involving  a  breach  of  legal  or  equitable  duty*  trust 
or  confidence  and  resulting  in  damage  to  another.  This  definition 
is  approved  in  JDiyeraey  v.  Johnson,  93  111.  547*  and  26  Corpus 
Juris*  1059.  Bouvier's  Law*~Eicilon&ry  (vol.  1,  p.  843  »)  statea 
that,  active  and  positive  fraud  includes  cases  of  the  intentional 

?ad  successful  .employment  of_&ny„cunni»^»„^ 
j  circumvent t  ohe~$  or_ deceive,  another ."  i^llaaogt  v.  Tilbpynj, 
335  111 •  SHi  357-8.  ^Italics  our sTT" 

"The  charge  in  thib  ca.$e  1b  fraud  -  that  the  judgment 
was  procured  as  a  fraud  upon  the  city  and  that  the  assignment 
of  the  oaause  of  action  was  a  fraud  upon  Dora  Sampson.  Fraud  in- 
cludes anything  calculated  to  deceive*  whether  it  be  a  single  act 
or  ooHfoination  of  oiroumstanoea*  whether  the  suppression  of  truth 
or  the  sugfifostion  of  what  is  false*  whether  it  be  by  direct 
falsehood  or  by  innuendo*  by  3peeoh  or  by  silence,  by  word  of 
mauth  or  by  look  or  gesture.  (Bishop's  itsuity*  206.)"  (People 
▼•  Jilmore,,  345  111.  28,  46.   Italics  ours.) 

»t*  *  *  "if  one  conducts  himself  in  a  par  ticular  way, 
Kith  the  obj[eet„  oFj^audufenlly"  inducing  anolJner  lo^ellevTTn 
the  existence  of  a"  oerTaln  ctate_bi-  J,hihgs»  ahT  t o  act  ujpon  the 
%MJM9J '  its"  existence*!  anTiaaage_  resulted  TEberefrom  To>he__ 
^•t^mir-l^^]^who  "mioled  him  will  be  juet  as  lXable  as  if  ho),  had 
misrepresented  the  facta  in  expreaa  terms."    ffortheastern 
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Railway  Co.  v.  Wanleas ,  L.  R.  7  H.  L.  12 J  Downey  v.  Flnuoane. 
205~¥*  Y.  251  [98  H.  B.  391,  40  L.  R*  A.  (tt.  S.)  307.J*  *  *«* 
(Penncbaker  v.  Kimble ,  269  Pac  (Or*)  981,  984*   Italics  ours,) 

•Counsel  further  contends  there  is  no  allegation  that 
the  defendant  erer  knew  the  plaintiff  or  ever  made  any  representa- 
tions of  any  sort  to  her*  It  is  true*  the  representations  were 
not  by  means  of  conversations  between  the  parties.*  "but  the  rule 
is  as  stated  in  the  Law  of  Fraud*  by  Bigelow,  (p.  467,)  that  a 
representation  is  anything  short  of  a  warranty,  'proceeding  from 
the  action  or  conduct  of  the  party  charged,  which  is  suxiicient 
to  create  upon  the  mind  a  distinct  impression  of  fact*  conducive 
of  action*  The  most  usual  and  obvious  example  is  an  oral,  written 
or  printed  statement*  But  statement  1b  by  no  means  necessary. 
Any  conduot  capable  of  being  turned  into  a  statement  of  fact  is 
a  representation*  There  is  no  distinction  between  misrepresentations 
effected  by  worde  and  misrepresentations  effected  by  other  acts*  It 
lis  sufficient  that  there  were  acts  such  as  to  mislead  a  reasonably 
cautious  or  prudent  man  in  regard  to  the  existence  of  a  fact  forming 
a  basis  of  or  contributing  an  inducement  to  some  change  of  position 
by  him.*   In  this  case,  the  recitals  in  the  deeds  and  trust  deed, 
stating  a  consideration  which  inferred  that  the  property  was  of 
great  value  whereas  the  interest  of  the  defendant  therein  was  of  no 
value  whatever;  the  memorandum  on  the  notes  that  they  were  secured 
♦by  a  trust  deed  to  Chicago  Title  and  Trust  Company,  trustee,  of 
even  date  herewith,  on  seven-story  and  basement  building,  No*  188 
Bast  Monroe  street,  city  of  Chicago,*  implying  that  the  trust  deed 
conveyed  the  fee  simple  title;  the  recital  in  the  trust  company's 
certificate  that  these  notes  were  a  part  of  a  series  of  notes 
amounting  to  £75,000,  'secured  by  trust  deed,1  and  likewise  the 
statement  that  'in  consideration  of  the  interest  being  paid  in 
full  the  time  is  extexided  to  May  1,  1399,'  signed  by  Miller,  are 
in  law  representations  calculated  to  deceive  and  mislead  any  third 
persons  dealing  with  those  notes.  Especially  is  the  statement  by 
Miller  misleading  and  deceptive.  It  amounted  to  a  statement  that 
the  notes  were  originally  given  to  him  as  a  part,  only,  of  the 
purchase  price  for  the  property;  and  that  statement,  taken  with 
the  recitals  of  consideration  $100,000,  naturally  leads  to  the 
inference  that  he  received  $25,000  of  the  purchase  price  in  money 
and  $75,000  in  said  notes*"   (Leonard  v.  Springer  *  197  111.  532, 
538-9.) 

"A  person  who,  by  conduct,  contributes  to  1he  misapprehension 
of  another  as  to  a  material  matter,  and  intentionally  fails  to  correct 
the  misapprehension,  is  guilty  of  a  fraud."   (Bell  v*  Felt,  102  111. 
App*  218,  227.) 

be 

"A  false  representation  need  not  necessarily^  an  oralp 
printed  or  written  statement,  but  may  arise  from  any  conduct  capable 
of  being  turned  into  a  statement  of  fact}  and  negligence  cannot  be 
imputed  to  a  defrauded  party,  so  that  he  who  commits  the  fraud 
may  esoape  liability."  (Smith  v.  Jiiemann,  216  111*  App.  179,  185* 
Italics  ours.) 

"Implied  Representations;  Maps  and  Flats*  -  To  constitute 
a  Misrepresentation  it  is  not  essential  that  there  be  a  direct 
affirmation  as  to  the  existence  of  a  certain  state  of  facts.  This 
is  exemplified  in  the  cases  where  maps  and  plats  are  exhibited 
which  purport  to  show  the  general  characteristics  and  surroundings 
8i  the  land,  as  where  in  case  of  a  sale  of  timber  land  a  map  or 
plat  of  the  land  is  exhibited  showing  a  fine  stream  of  water  and 
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a  mill  aite  which  were  essential  to  the  marketing  of  the  timber* 
whereas  in  faot  the  indioated  stream  was  merely  a  gully  carrying 
water  only  a  small  part  of  the  yeari  or  where  in  the  sale  of  town 
lots  in  a  new  development  a  map  is  exhibited  by  the  vendor  showing 
a  street  material  for  access  to  the  lots,  whioh  in  fact  did  not 
exist  or  was  a  private  way  laid  out  by  others  on  their  own  land." 
(27  R.  C.  L.  364-5.) 

In  State  v.  Gaillard,  1  Am*  Bee.  (S.  C.)  628.  the  alleged  fraud  con- 
sisted of  a  false  showing  on  a  plat*   The  court,  in  holding  that 
the  purchaser  had  a  right  to  rely  on  the  plat,  states  (p.  631): 

"The  plat  produced  at  this  sale  represented  upon  the  face 
of  it  these  essential  requisites*  It  carried,  therefore,  a  false- 
hood and  misrepresentation  in  its  front,  well  calculated  to  take 
in  and  deceive  unwary  men,  who  were  likely  to  trust  to  such 
representations  made  by  public  men  in  the  execution  of  a  public 
trus t •  There  was  nothing  better  calculated  to  impose  upon  a 
pur  Phaser,  than  a  plat  which  had  the  appearance  of_jan_  actual  survey^ 
§&d _  pb j3 e rvation,  with  explanatory  no  t  es  made  upon  it"."?!,"  1*13* c ■ 
ours  Ty 

In  Chatham  Furnace  Go.  v*  Moffat t,  18  M.  E.  (Mass.)  168,  the  court 

held  that  a  purchaser  of  property  had  a  right  to  rely  upon  the 

accuracy  of  a  survey  of  the  premises  submitted  to  him*  In  McOall 

v.  Davis,  56  Pa.  St.  431.  in  holding  that  the  vendor  of  property 

was  bound  by  the  plan  and  plat  of  a  subdivision  which  he  exhibited 

to  the  bidders,  the  court  said  (p.  434) J 

"when,  therefore,  Davis  produced  his  plot  to  the  bidders 
at  the  public  sale,  exhibiting  Sast  street  as  one  of  the  streets 
in  hie  plan,  and  referring  to  nothing  on  its  face  to  correct 
this  impression  or  to  inform  the  bidders  that  it  was  laid  out  by 
others  on  their  own  ground,  it  was  an  act,  wMch  affirmed*  as  loudly 
as  words  could  speak,  that  this  was  a  street  dedicated  by  him  to 
the  use  of  those  who  should  become  purchasers  of  his  lots.  It  was, 
an  affirmation  of  a  positive"  fact,  which  immaterial  entered 
directly  into  the  ponsi deration  of  the  purchase^  and  if  false  is 
a  ground  of  relief  in  equity,  when  its  falsity  was  unknown  to  the 
purchaser  and  when  he  has  taken  no  covenant  to  protect  himself." 
(Italics  ours*) 

In  Hicks  v.  Stevens*  121  111.  186,  wherein  one  of  the  elements  of 

alleged  fraud  consisted  of  statements  made  in  printed  circulars  in 

reference  to  the  patent  or  invention  involved  in  the  case,  the 

court  said  (p.  197 )t 

"There  was  no  error  in  admitting  in  evidence  the  printed 
circular  of  Hicks,  showing  the  valuable  qualities  of  his  inven- 
tion#  The  proof  shows  that  he  gave  Stevens  one  of  them  during 
their  negotiations,  containing  material  and  important  representations 
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of  what  hie  invention  would  accomplish  as  a  means  of  saving  steam 
and  fuel*  -  that  it  would  save  its  oost  in  a  month,  -  while  the 
proof  showed  that*  practically ,  it  was  of  no  value  in  the  respect 
mentioned  in  the  oircular*  These  circulars  were  printed  and 
distributed  for  the  purpose  of  inducing  others  to  purchase  rights 
of  him,  and  the  statements  therein ^_  may^e^ejga^ded_^B  J>f_a  jagre 
deliberate  character  than  if  made  in  a  conversation^  They" were 
properly  admitted.  See  2  Pomeroy's  Eq»  Jur.  Sec.  381 ,  and  also 
Cooley  on  Torts,  477."   (Italics  ours*) 

ydTter  a  careful  consideration  of  the  allegations  of  the 
complaint,  as  amended,  and  the  authorities  hearing  upon  the 
question  now  before  us,  we  are  satisfied  that  the  complaint* 
as  amended*  makes  out  a  prima  facie  ease  of  actionable  fraud 
and  that  the  court  erred  in  striking  the  complaint,  as  amended, 
dismissing  the  cause  of  action,  and  entering  judgment  for  costs 
for  defendants. 

In  this  court  defendants  contend  that  it  must  he  assumed 
from  the  allegations  of  the  complaint,  as  amended,  that  plaintiff 
had  an  opportunity  to  examine  the  defendants'  proper ty|  that  no 
facts  are  alleged  in  the  complaint,  as  amended,  to  show  that 
plaintiff  had  a  right  to  rely  on  the  representations  of  defendants} 
and  that  in  the  absenoe  of  such  allegations  the  law  requires  that 
plaintiff,  in  the  exercise  of  prudence  and  care,  should  have 
examined  defendants'  property  before  he  consummated  the  deal* 
St  such  point  was  made  in  defendants1  motion  to  strike*  Had 
defendants  raised  such  point  in  support  of  their  motion  to  strike* 
if  he  deemed  it  necessary,  plaintiff  might  then  have  amended  the 
complaint  in  that  regard.  Moreover,  a  party  guilty  of  fraudulent 
conduct  whereby  he  induces  another  to  act  will  not  be  allowed  to 
impute  negligence  to  the  latter  as  against  his  own  deliberate 
fraud.  (Pustelnlak  v.  Vlliaas,  352  111.  270.  See  also  £ntle_& 
Bro.  v.  sexton,  137  111.  410.  413-4}  Unington  v..  Strongj.  107 
111*  295,  302-31  Herpioh  v.  Williams,  300  111.  540*  545-6| 
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Carrer  T»  VanArsdale,  312  111*  220 ,  230.) 

The  judgment  of  the  Circuit  court  of  Cook  county  is 

reversed,  and  the  cause  is  remanded  with  directions  to  the 

trial  court  to  overrule  the  defendants*  motion  to  strike 

the  complaint,  as  amended* 

JUDGMENT  REVERSED,  AND  CAUSE 
REMANDED  WITH  DIR^CTIONSc 


villi  van,  P»  J.,  and  Friend,  J«,  concur  a 
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4QC*  OCJJITT, 


*««-.    $  28  7  I. A.  634^ 

i  i  . 

?oay  fc»*l0*fcl  **A  £«tl*  »*tlJMH»   hi*  wl#ef   *tfMft  TWB 
Oalftk  njad  **lte*     .     i<sh«*  la  an  ftotloa  of  fr&ttd  &n&  &o«l%# 
A  Jury  r*tora»4  *  vordtot  fla41n&  4*f*fi&aat«  guilty  *ad  aftoaoolag 

Uffn*  4m»ff»*  *t  tut  sua  of  |1#*T-.  the  foliowln* 

«?!tt«iitl«tt  «etwitt«il  to  the*  by  *h*  eourt,  *r&&  the  4»f*aftaat*, 
Yea  Ottlfefc  *ad  Salt**     .      U  *ti   wilfully,   wnlloloftoly,  *Ol**ly 
sad  fy*»4iiUian?  d»c«iv«  Ml  defrnud  the  el&laUff*  *«  ehairgO* 
ia  the  ftoolaarKHoat*  tho  ,}«y  6ft«w»r«4#  *?**•*       Defea&mt*  appeal 
fyoa  •  jifclgaeat  «&teye<t  «$•»  the  ver^iot. 

?hia  He*  the  oeooad  ttial  of  the  twM«       In  the  fir 
eae  by  «ln>  eouvt  without  «  |«wry,  6*fea*&at*  ***?*  found    -ullty  nod 
plaintiff  »*  Aeaagoe  *e*«  **»e**ea  at  the  »u«  i  ,        .      . 

aa  &r/sa#l  flro*  the  jusl^aent  ei*te*«Mt  upon  the  filling  we  *pyex e«i 
the  j*dV..*en*  *a4  venenata1  the  e*4»««  for  a  new  trJUl  upon  the   eele 
that  ttawre  h«d  not  heon  *n  a*de*ly  «mi  ssrepe*  trial  of  tho 


«»*a  indne*a  to  oenyey  to  Jenee    t*iaoy  Met  aw*  *oi**y,  hi*  n     , 
ttflf  fax»  la  *l»ee*«ia  la  tKhaop  f«?  eertain  teal  eatate  la 
£aie*#o  hy  falee  an4  fvr<.a4alaat  ye^yenentattijae  aaoe  by  6ef«ad*nta 
to  Plaintiff*  in  referee  to  the  chlee«o  jeTop«rty,  *he**by  pi 

tlff«  «et«  deooiva*  sad 
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the  attorney  *b*  appear*  for  defendant*  la  tai*»  co- 
upon the  lnatnat  app*al  t«ek  no  part  in  either  of  the  fe&nlf  in 
the  lo««r  eourt. 

Defendants  oontaud  that  *tb*  *tt*ad*d  denlaratioa  dee«  not 
etate  «  ca««o  of  aotioa."       1%  appear*  that  ©one  ssonths  after  the 

•I  judgwat  *a»  e&tered  t&alntlffR,  by  eUpalaUtia  of  the  p^U««, 
**r*  p*rr.itt*d  to  file  on  atamand  molars tx   -  .         Upon  the  ft 

■-*1»  however,  defendants  eontenM  that  the  ©sea  *ft«  tried  up** 
the  original  4*di*rati*:n«       PpM  the  *e*e<ad  tl&ftl  IM 
■-•rated  that  toy  agreaiaent  of  th*  parti**  the  amended  d*eVtr*.tio» 
*a*  net  a  pert  of  plaintiff**  ease,       la  this  oourt  they  argue  that 
the  t*»oaljL*d  &§6®ad*d  dddlajration  MM  th*  dec  •   ;-4iich 

th*  ema*  vac  tried.       The  inataut  contention  1®  aeraly  en  afterthought, 
ta  the  lower  court  the  miftieleney  of  neither  the  **i  1*111*1  &w«nde4 
declaration  aor  the  original  declaration  *h*  ever  directly  ■■■        \  >m& 
by  defendant*  eveu  la  tn*4r  writ  tea  action  for  t  im    t,.-i    l,  tmd  they 
a*d  forced  to  rely  upon  their  feraa.1  notion  in  arr^et  ft!  ^udgneut 
ia  aup?:$ort  of  their  eefttentieft  that  the  ejetaded  dee).  I  does 

act  state  a  Cauea  of  action.       *hlle  tt  U   **'!<-'  Uttt  when  a  declac* 
at  ion  ie  «*  defective  that  I  <ict  et*  stain  &  Judgment  «ueh 

defeat  nay  he  availed  of  oa  ssotiots  in  arrest  of  Jadgpent,  acverthe* 
lee*#  defend*,  at «,  la  viae  ©f  their  fnoattion  in  the  lecer  court, 
are  la  ao  peel  tie*  to  rale*  the  lacinnt  que  *t  ten*       M  &**o*iag 
that  they  hare  th*  right  to  fated  it,  a*  find  a*  sub-  merit 

la  it,       The  -point  nade  by  deft  adnata  1»  that  the  aneudad  declsr* 
ation  doee  not  epeelfle*.lly  allege  Mw4  th*  d*  1  between  plaintiff* 
sad  the     olaey©  ens  ever  eenee**Bat*d  by  the  '  olacys1  tranaf  erring 
the  ^hioago  property  to  plaintiff  e,        the  original  deel^r*.* 
undoubtedly  cent nine  euffioient  ■ItiCfplI  -  that  regard,  sad 

that  is,  of  naturae,   th*  reeeoo  why  defendant*  are  noe  cl&la&ng 
that  th*  mm  w&s  tried  enon  th*  &mi\&Mb  declaration.       I  *  -mj  be 
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conceded  tint  tilt  Aaeadcd  declaration  4o*b  not  allege  the  fact  th*t 
the  *©ln*y»  conveyed  the  ehloago  o»#perty  to  plaintiffs,  *e  elo^riy 
at  the  original  <MMjlMtlMO|   nev?/- thole  eo,  m*   IMA    I  •  fcnended 

AoMUtfntlen  i»  not  m  affective  in  th*t  togefd  th«t  Jit  will  mt 

ju%«oat»       Vofftre  verdiot  the  iatendaer.  g^iuat 

the  fdL<<.         ,     *id  upon  4*m3tw«*  to  n  d<--.  uffioe, 

toy  *«y  of  inferewee  or  inplltfiti'  Oj  NMJ   tMt  Ml  action  In 

?udg*ftn«  the  court  elli  intend  t  Mttdtiftl  f'40t 

alleged  in  the  4MM\Mffott^nt  or  f;.:.  »lc  fhnm 

eh**    |  Nt*  «NL«  pffOVrd  St  the  tri*at   MMl  If «  Sfro«  MM  Imw  , 

the  foot  ottitted  otvt  f>«.irlv  inf arable  0NMI  the  fe.ot<*     '       ■      .  .   the 

dec     I         m  m*sy  fairly  be  ©jreeaaed  to  hi>.v«  &#?n  ^jpcvtd,    MM  jodgaent 

win  Mil  ho  ttmitel, 

■''   to*?**  %  aottey  ie  oo  e*fl*ttti->:lXy  ae«e»so*y  to  too  proved 
it  not  bo  on  glv<?.a  in  evidence  4h«  jyjry  MJa&e1  •    •  -,.^a 

»ueh  si  v«xdiett  thou  tho  wont  of  et«ti  -  terao 

,■■..,  Mf«fi*o4  it  s  a  rfleioatly  general 

-cokehead  it  in  fail  cad  xmmsm&l*  .■umrAt  rod  Of 

v«rdiet.'"*  jj  iggas S         ,     ,  .    .  ,         .       ..) 

*o  ere  oatI>i'i»d  MMA  it  li   ftaH&f    Mi  »  H|»  MatNMal 

•hat  l*  oltaaad  in  tho  aaondod  de«3  'greyed 

the  ehio.',,.:r  Lffsia  MHlBMWMitttM  ftf  th«  de«A,   and 

«  th#»  tries  laftoataa&i  oaidaidl  ;-?f?  did        ' ..  d&fHr* 

^  hM  o  ajoad  aftaee  Ml    OdHoig   MMM  though  it  bo 

defectively   iW j|  jodieoodt  will  not  ho  erreftted  Mftaj      i  re 

filed  to  too  merits  and  ».  verdic/  MM1  retemed*       In  MM  laoi 

M  s  erood  mum  ,     ■  -.<taa 

it»,  and  a  verdict  iMlto* 

aofondnnto  aantoad  the*  tiff?  failed  to  ache  out  n 

•ooo  by  their  teotiaway  in  ©hi--.    ,     sad  laoi  I  erred  la  not 

.  Mag  tho  Jary  to  f]  |    iMfiaaonie  tot  the   oleoe  of  el   in* 

Pfa«  onto,  toient   •  ;    I         *w*t  tc  , 

thnt  when  tho  e**a*t  orojfrulod  their  aotl  swwowptcry  inotroo- 

olooo  of  pl^intiff*»  evidence,   tteoy  MUMMbi  eoidonoo  in 
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th*ir  bihnlf,   and  tlitry,  th*r»fe;rit  «Ntiv«A  thti/' 
«▼«»  if  th«  laaitnat  eententleft  fc*d  mH  »»in  waived  m  *mkl&  to* 
HMMi  to  flad  m>  iwrit  in  it. 

fi*  furthi?  ©©at-  |  «v14*imm 

9bo»«  tft&t  dttffead**'!*  did  not  d#fr*«id  *nd  th«t  I 

verdict  i«  oontinury   to   Vh«  «vid*nQ*#   lm  |    $o  ao#       fbi 

trial  court  upon  tbe  first  trial »  and  &  jury  tf»on  th*  »«&oftd0  fmtart 
.'■u*«  for  plaintiff**       The  trind  NNfftj  apcm  the  fciotmd  till  Ml w 
r«t«d .  tfcn  write  t,        "-  , :  ft* 

in  tee  «» mi  that  entisify  u»   :  ■  '!**«•   c1»1a  1*  N  ■-,#. 

■•  *trt*4nly  *W&i  MH  :■      i» 

?ft«tly  ■  :    »l  tfca  «Tid*a««. 

find  ao  %€TiX  in  the  fwrthir  «»•  d*ffia$e» 

tNur«  ■*»**»  try  pi  *i  stiff,  i-.  ■■ 
Hufft*  wa  • 

U  tftfti  s»**<*  1      ■         $#«»  Mfl&j  I '-ijrly  tri^  and  th« 

r««ord  l*  gvee  fr.^$  errors  llillillj  iumflflpird  jjt  ft  'Ki« 

Kind. 

Umi  Ivdjpiat  at  the  Mgfltfcti 

i*atd« 

amilTe.il,   ?•  J»,  ».ad  Friend,  J.,  earner. 
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Ajonllant.      ) 

»0-<hBwrd  ttryaiaraki,  t»y  hi*  next  m*nd,  ftagaaa  ^rajewati, 
.  .it  iff ,  «se*d  the  l*««patt«  Fin&aoe  Gmtmnft  a  eor;-K>*  .   -!•» 

fondant.       Tan  oe**  was  fried  toy  the  court  »nd  there  was  a  finding 
awl  judsaant  entered  agniaat  defendant  for  " 3S2,Q£,       Defendant 

On  Catcher  Ifg  X&34,  plaint*.  -    ,  yadarafci,  pnr- 

ehaited  from  defendant  an  Annum  autoaofclle  and  peid  t:.erafa*  the 
ena  of  #399*56,       en  rrctotoer  36,  1936,  ton  traded  ta*t  uutonobile 
to  jjfljiiliai  for  a  ^©atinaatal  aedan,  for  ©tsioh  toe  paid,  in  o&ah. 
the  cur  o/    ,?3£.S0J  received  h  trade  alioiranaa  or    l£b  on  the 
Adfeara  eutomotoiXet  Pal  the  aaXnaoe  of  *476  «aa  ee wired  toy  eleven 
no tee  of  $3$  nnoto  end  one  note  for  .       Thereafter  he  paid  the 

fir«t  of  the  $2*  note*.      On  January  ?,  l@3£,  plaintiff,  toeing 
ua&tole  to  proceed  with  the  contract,  re  turned  the  autoieonile  to 
defendant.       In  the  i acta  at  |  >eg«o  that  en  0 ©toner 

27,  1934,  ho  *&«  under  the  age  of  t*entp»oaa  year*  end  he  "cicate 
to  tarainate  any  *&L  all  liability  toy  r*Q&en  of  contract*  end  elects 
to  reonrar  said  eua*  a*  aforesaid,*       in  def endnat*  a  affidavit  of 
acrits  it  denied  that  ,  1B34,  ane  wader  the 

age  of  twenty-one  year*. 

Defendant   states:      "The   sole  and  only  question  in  this 
case   is  as  to  whether  or  not  the  plaintiff  was  an  infant  at  the 
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Uao  If  ontottug  iato  tho  ooat**ota  wlto  too  dof«»4»iit#"       rii  latiff 
oaooodoo  thftt  too  buroon  of  proving  hio  iafinoy  by  &  propoaAt*aao* 
of  tiw  ovldo&o*  woo  oo«n  Mas.       30f#n&u»t» s  00J.0  wn'.e^UoH  i* 
toot  nh«  3l%itt%iff  railed  to  o*o*a  by  a  ^ro-^adoroooo     of  too 
©iriOVmoo  too  foot  toot  Ho  woo  «  -tlmz."       la  Oft«olJ*;  upon  t 
oootooti^a  wo  teovo  goon  fit  H  r»«d  t&o  o»*i*«?  gtooogw&phlo  *opo*t 
of  tho  pfoooo41ag«  bofar*  too  t*i»i  court,  mid  of  tot  *  careful 
ooaoiAcrottoia  of  *i*  the  f&oi*  ©ad  eirouMotoueoo  *e  ojto  ootlsfled 
Uw&t  oo  ooasot  told  that  to*  floa***?  of  too  trial  court  is  Nu&fofftiy 
agolaot  the  ooicbt  of   tho  ovidonco.« 

ffeo  Jttdfpoot  of  too  vunlelixa  ooert  of  Chiooso  io 
offimod, 

MM  HB  MVMi    . 

MlUrsft,  i«.  J.,  and  frUud,  log  eoseor. 
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PEOPLE   OF   THB   STATE   OF 
ILLINOIS, 

Defendant  in  Error,        ) 

)         iflROH   TO  MUNICIPAL    COURT 

TB.  )    f 

)         OF  CHICAGO. 
OTTO  R.  DAMHIE8, 

Plaint i IT  In  Error. 


22  7I.A.  G34;4- 


MR.  JUSTICE  SCANLA*  DELIVERED  THE  OPINIO*  OF  THE  COURT. 

On  June  7,  1935,  a  verified  information  was  filed  against 
defendant,  in  the  Municipal  court  of  Chicago,  which  oaarges  that 
he,  on  May  7,  1935,  in  the  city  of  Oaieago  "willfully  and  un- 
lawfully did  make,  draw,  utter  and  deliver  to  this  affiant  a 
certain  bank  cheek  for  the  payment  of  money,  drawn  upon  kid-City 
national  Bank,  City  of  Chicago,  and  did  thereby  obtain  from  this 
affiant  the  sum  ef  Fifteen  and  OO/lOO  Dollars,  lawful  money  of 
the  United  States  of  America,  the  personal  goods,  money  and 
property  of  the  aforesaid  Edward  Tess,  this  affiant,  the  said 
Otto  R.  Dannies  then  and  there  well  knowing  at  the  time  of 
making,  drawing,  uttering  and  delivery  of  the  aforesaid  check, 
that  he  did  not  then  and  there  have  sufficient  funds  on  deposit 
in  the  said  bank,  or  credit  with  said  bank  for  payment  in  full 
of  aforesaid  check  upon  its  presentation  in  due  course  of  busi- 
ness at  said  bank,  all  with  the  intent  then  and  there  to  cheat 
and  defraud  the  said  Edward  Tess  this  affiant,  contrary  to  the 
form  of  the  Statute  in  such  case  made  and  provided,  and  against 

the  peace  and  dignity  of  the  People  of  the  State  of  Illinois.  • 

the 
As  soon  as /information  was  filed  defendant  was  brought  to  trial. 

He  plead  not  guilty,  waived  a  trial  by  jury  and  the  cause  was 

tried  by  the  court.  No  transcript  of  the  evidence  has  been 

filed  in  this  court.   At  the  conclusion  of  the  hearing  a  Judgment 

was  entered  which  adjudged  "that  said  defendant  is  guilty  of  the 

criminal  offense  of  obtaining  money  by  means  of  false  pretenses 
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with  intent  to  cheat  and  defraud  on  eaid  finding  of  tiUilty,"  and 
defendant  was  sentenced  to  confinement  in  the  House  of  Correction 
for  the  term  of  one  year  and  to  pay  a  fine  of  one  dollar  and  the 
costs  of  the  suit.   To  reverse  the  Judgment  defendant  aas  sued 
out  this  writ  of  error. 

The  reason  for  the  failure  of  The  Peoole  to  file  an 
appearance  or  a  brief  in  this  court  is  obvious.   The  information 
charges  defendant  with  the  violation  of  par,  164  of  the  Criminal 
Code,  *An  Act  to  punish  the  making,  drawing,  uttering  or  deliver- 
ing of  cheeks,  drafts  or  orders  for  the  payment  of  money  with 
intent  to  defraud,"  but  the  Judgment  adjudges  the  defendant  guilty 
of  M  entirely  different  offense,  viz. ,  obtaining  money  by  means 
of  false  pretenses  with  intent  to  cheat  and  defraud.   (See  par. 
228,  Criminal  Code.)   A  defendant  cannot  be  lawfully  sentenced 
for  an  offense  not  charged  in  the  indictment  or  information. 

The  judgment  of  the  Municipal  court  of  Chicago  is  reversed, 
and  the  cause  is  remanded  for  a  proper  disposition  of  the  case. 

JUDOMSKT  KEVIiRSSD  AND  CAUSE  BKkA&DSD. 

Sullivan,  P.  J.,  and  friend,  J.,  concur. 
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AT  A  TERM  OF  THE  APPELLATE   COURT, 
tegun  and  held,   at   Ottawa,    on  Tuesday,    the   sixth    day  of  October,    in 
the   year    of   cur  Lord  one   thousand  nine   hundred   and   thirty-six, 
within  and  for    the    Second  District   of  the   State    of  Illinois: 


Present   --   the   Hon.    BLAINE  HUFFMAN",   Presiding   Justice. 
Hon.    FRANKLIN  R.    DOVE,    Justice. 
Hon.    FRED   G-.    WOLFE,    Justice. 


JUSTUS  L.    JOHNSON,    Clerk: 


RALPH  H.    PESPER,    Sher 


lf,  28  7  I.A.  83  5 
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EE  IT  REMEMBERED,    that  afterwards,    to-wit:    On 
NOV  30  jgq/j  the   opinion   cf  the    Court   was    filed   in  the 

Clerk's   office   of  said   Ccurt,    in   the   words  ar.i   figures 
following,    to-wit: 


GEN.    WO.    9106 


AGENDA  NO.    9 


IN  THE   APPELLATE  COURT   OF    ILLINOIS 
SECOND   DISTRICT 
OCTOBER  TERM,    A.    D.    1936. 


BAHR  CHEESE  COMPANY,    ft 
Corporation, 


vs. 
FREDA  RENTER, 


Appellee , 


Appellant. 


APPEAL  FROM  CIRCUIT   COURT 
STEPHENSON   COUNTY. 


HUFFMAN  -   P.M. 

Appellee  brought   its  bill  of    complaint  against  appellant 
and  others,   for  an  accounting   and   other   relief,   praying    that  an 
injunction  be   issued  restraining  appellant  from  Toting   55  shares  of 
stock  of  the  F.    J".    Kolb   Cheese  Company,    at   any  meeting  or   meetings 
held  by  3aid   company.      Pursuant  to   the   complaint    and  affidavit,    a 
temporary  writ  issued  without  notice   and  without  bond,  restraining 
the  appellant-from  voting  the  55   shares   of    stock  at  any  meeting 
of  the    corooration  for   the   purpose   of   voting   upon  a    dissolution 
thereof,    or  for  any  other  purpose,    until  the  further    order  of   the 
court.      Motion  was  filed   to   dissolve   the    temporary  writ,  which 
motion  was  denied.      The   appellant   has  prosecuted  this  appeal    from 
the    order  of   the   court  denying  said  motion.      It   is  stated  by  appel- 
lant  that  the   only   contention   is  the   right  of   the   court  to   issue 
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the   injunction  without   notice  and    without  bond. 

It  appears  that   in  1934,    appellee  corporation   together 
with  appellant  and   her  brother,    William.  Kolb,   formed  a    coroorction 
known  as   the   F.    J.   Kolb  Cheese   Company;    that   appellant   1-  the    owner 
of  63   shares  of    the   capital   stock  of   said  Kolb   Cheese   Company,     .illiam 
Kolb,    her  brother,    the   owner  of   62   shares,    and   that  appellee  corpor- 
ation  is   the   owner   of  125   shares;    that  F.    J.   Kolb    is    the    father  of 
William  Kolb  and  the  appellant;    that  appellant,    '"illiam  Kolb,   F.    J. 
Kolb,   and  others,   had  maliciously  and   intentionally  violated   their 
fiduciary  capacity  as  officers  and  directors  of  the    said  corporation, 
and   that   they  had  wrongfully  and  without  authority  and   without  any 
consideration,    issued   to   appellant  a    stock   certificate   for  55   shares  of 
stock  therein,  which  it   is  alleged   is   the  property  of  appellee   and 
that  appeJlee   is   the    legal  holder  and    owner  thereof  and   entitled 
thereto;    that  the  said  certificate  was   so    issued  contrary  to    the  min- 
utes  of   the   corporation;    that   appellee  has  requested  the    issuance  of 
same   to    it,  which   request  has  been  refused;    and    that  the   defendants 
also   refuse  to  cancel  the  certificate  as  above   issued  to  appellant  for 
which  no   consideration  was  paid.      The  bill  sets  up  many  alleged  wrong- 
ful and   fraudulent  acts  on  the   part   of  the   defendants   in  the    conduct 
of  the  business  of  the  Kolb  Cheese  Company.     More  than  fifteen  various 
kinds   of  relief  are   prayed  for.      It  is  alleged  that   the    defendants 
who  constituted   the  Board   of  Directors,    had    adopted  a  resolution 
for  the  dissolution  of   the  Kolb  Cheese   Company,   and    that    the  appellant 
would   vote   the   55   shares   of   stock,   which  did  not   belong   to   her    (but 
to  appellee),   for   the    dissolution   of    said  corporation;   and   if  she 
be  permitted   to    so  vote   said   shares,    that   irreparable   injury  would 
result   to  appellee.      The    complaint   was   supported  by   affidavit  to 
the   effect  that   the  plaintiff  would  be   unduly  prejudiced  and   suffer 
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irreparable    injury  unless  the   writ    issued  without  notice. 

Cases  involving  the  right  of  a  court   to    issue  an  injunc- 
tion without  notice  and  without  bond  depend   upon  the   facts  in   the 
particular   case.      It   is  a   question  that  must  be  determined  by  the 
court  from  the  facts   appearing  in  the  bill  and  its  accompanying 
affidavit.      It  rasay  be   stated  as  a  general  proposition  that    the    grant- 
ing or  refusal   to    grant    such  an   injunction,   rests   in   "the   sound  dis- 
cretion of  the   trial    court,   and    its  action   should   not   be  disturbed 
in  the   absence   of   an  abuso  of  such  discretion.      City  of  T/owanee  v. 
Otley,    204  111.    402,    408.      It    is  apparent   in  this    case  that   the 
purpose   of  appellee  was  to   keep   the   property  rights  of    the    parties 
in  status  quo  until   the  det ermine. t ion  of  the  merits  of   the    contro- 
versy,     vvhere  it  appears  that  this    is  important  to  the   final  determin- 
ation of  the   cause,  an    injunction  will  be  employed  for    that    purpose. 
Young  v.    Federal  Union  Surety  Co.    183  111.   Ap;>.   278;    Swift  v.    T.lcCormick, 
121   111.   App.    556;    Skelers  v.    Meyer,    246  III.    A?  p.    18. 

>.e   think  it   sufficiently  appears    that  the   rights  of 
appellee  might   have  been  unduly  prejudice!    if  notice  had  been  required, 
and   see   no  good    purpose  why  the    court   should  have  required  a  bond. 
Unoer  such  circumstances,    the  preliminary   injunction   was  proper  and 
the    order  of  the   trial  court   denying  motion  to   dissolve   same  for 
the  reasons  assigned,    is  affirmed. 

Order  affirmed. 
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STATE    OP   ILLINOIS, 

second  district  J  I.  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois.,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at   Ottawa,  this . day  of 

_in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerk  of  the  Appellate  Court 

(73S15 — 511 — 3-32) 


^   /    -v    -> 


AT  A  TERM  OF  THE  APPELLATE   COURT, 
Begun  and  held   at   Ottawa,    on  Tuesday,    the    sixth    day  of  October,    in 
the   year    of   our   Lord  one   thousand  nine  hundred   and   thirty-six, 
within  and   for    the    Second  District   of  the   State    of  Illinois: 


Present   —   the    Hon.    BLAINE  HUFFMAN",   Presiding   -Justice 
Hon.    FRANKLIN  R.   LOVE,    Justice. 
Hon.    FREI   G.    WOLFE,    Justice.    ,f|  <p 
JUSTUS  L.    JOHNSON,    Clerk. 
RALPH  H.    PESPER,    Sheriff. 
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BE   IT  REMEMBEREP,    that   afterwards,    to-wit:    On 
NOV  36)936  the   opinion   cf  the    Court   was    filed   in  the 

Clerk's   office   of  said   Ccurt,    in   the   words  and   figures 
following-,    tc-wit: 


GEN.    NO.    9122  AGENT. A   NO.    18 


IN  THE  APPELLATE   COURT   OF    ILLINOIS, 
AOND   DISTRICT 
OCTCB.l -I  ,    A.    B.    1935. 


T.    a.   HICHST,    for  the   use  of   HATIOHAI      ) 

FIBS    INSURANCE    OOLLANY   OF    ^LARTFOHD,    a       ) 
Corporation,  ) 

)) 
Appellant,        j 


vs.  )  '    "■'     FBO  !   CIHCHJIT   COURT 

)  H1HBKHSOH  COUNTY. 


HABDWARS  MUTUAL  Ci.SU.ALTr  COMPAKX,   a 
Corporation, 


Appellee.  ) 


HUFFMAN  -   P.J. 

T.   A.   Richsy  lived   in    the   village   of  Stronghurst   in 
Henderson  county.      He  was   engaged   in   the  'business   of   operating  a 
public   garage  and  automobile   repair   shop,    selling  automobiles,  t  ract- 
ors,   and    farm   implements.      Ee  had  a  contract   of  insurance  relative    to 
the  above  business,  with  a  ope  lie  e.      Hie  hey   owned  a  fee  grinding 
outfit,   consisting   of  a  truck,   g?.  scline   engine,   and   grinder.     On 
January  26,    1932,   he  was  operating  this  feed   grinder  on   a  farm  own- 
ed by  D.   I;.    CorLelyou.      Us   was  at  that  time   engaged   in  grinding  feed 
for  hire  for  Mr*    Cortelyou.      The   gas  engine    ignited,    set  fire   to  the 
bam  in  which  the  grinding  was  geing  done,   and    the    barn  was  des- 
troyed by  fire.      Mr.    Cortelyou  had   his   property  insured  with  appellant 
company.      It  paid  his   loss  under   Its  policy,    in  the    sum  of  01474. 
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Subrogation  contract  was  made  by  Mr.    Cor  t  el  you  to  appellant   company. 
Thereafter,   appellant   brouht   its   suit  against   Kichey  to    recover  the 
amount   previously  paid  by   it.      Richey  notified  e-ppel  ..i  ee  company  of 
this   suit.      It  advised  him   that   it   had  no   interest  in    the    claim;    that 
his   polioy  did  not   cover   such  a    loss  It  a   was   incurred  by  Mr.    Cortelyou, 
nor  tl'jo  risks   incident    to  the   work  in  which   Kichey  was  engaged  at  the 
time  of  the    fire,   and  advised   him  that  he   would  have  to   look   afber 
the    suit   himself.      Appellant   obtained    judgment  against  Richey   for   the 
sum  demanded.      It  was  unable  to   collect   anything  thereon  from   him, 
whereupon  appellant   instituted   this  suit  as  a   garnishment  action 
against   appellee  company  to   recover  the   aforesaid    judgment   obtained 
by  it  ^ gainst   Richey. 

Appellee   in  this   suit  filed   its  answer   denying   thut   it 
owed  Richey  anything.      The   cause  was  heard  by  the    court.      Tne  "trial 
court  held    there  was  nothing  due  Richey  under  the  terms  of   hi  a  con- 
tract  of  insurance  with  apcellee    company,   and   rendereo.    judgment    in  this 
action    uhat   the   garnishee   defendant   go   hence  w.i  th^ut   day  and    that  the 

-.     Stiff   take   nothing  by  its  writ.      The  appellant    oroseeutes  this 
ap  oal  from  the    judgment   of   the    court. 

...!  e  disposition   of  this  case  depends  wholly  u"on   Ine 
contract   involved.      The    prevision    thereof  with  reference   to    the    oper- 
ations  spec  tried  therein  eppftftr    in  the    paragraph  entitled   "Operations." 
Ta.i.3  p&ragr&pit  is  as  follows i 

"All  work  incidental  a&4   necessary  to    the 
conduct  of  the   Assured'  e  business   of  operat- 
ing Aotom ->bil3   Sales     ger^cy,    Public  Garage  and 
/■utomobile   Repair  Shop,    including    the    operat- 
ion of   aay  style,    tyw.    or  make   of  automot.) lie  , 
tractor,    or   trailer,   for  all  purposes  in  such 
business  and   for  pleasure   use,   BAA    including 
the  liability   of   tlie   Assured  arising  by  or 
through  any  automobile,    tract)!-,    or    trailer, 
sold,   repaired  or  overhauled   by  the  Assured, 
but  not   the  carrying   of  passengers  for   8    cor,- 
sifieration  or   the  renting  or  hiring  of   auto- 
mobiles to   others    (whether   such  use   involves 
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tha  carrying   of  passengers  or  the    carry- 
ing of  property ) ,    except   such   transportation 
or  deliver*/  of  goods  or  inarchandi  se   for 
prospective  purchasers  as  is  strictly  in- 
cidental to   the  demonstrating   and    sala  of 
automobiles." 

We  find  nothing  in  the   contract  to   cover  the  grinding   of 
feed   for  hire   such  as  Richey  v.as  engaged  in  at  the    time   of    the    fire, 
Neither   does  it  appear    feat    sach  a   provision  was   contemplated   or 
intended   'hereunder. 

The    judgment    of  the    trial  court   is  affirmed. 

Jud  gme  nt   a  f  f  i  r  ■  ed  . 
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STATE    OP   ILLINOIS, 

second  district  J  I.  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerk  of  the  Appellate  Court 

(73S15— 5M — 3-32)  , 


<?/  p^i 


AT  A  TERM  OF  THE  APFELLATE   COURT, 
Begun  and  held   at   Ottawa,    en  Tuesday,    the   sixth    day  of  October,    in 
the   year    of   our   Lord   one   thousand  nine   hundred   and   thirty-six, 
within  and  for    the    Second  District   of  the   State    of  Illinois: 


Present   —   the    Hon.    BLAINE  HUFFMAN,   Presiding   Justice. 
Hon.    FRANKLIN  R.    DOVE,    Justice. 
Hon.    FRED   G.    WOLFE,    Justice. 
JUSTUS   L.    JOHNSON,    Clerk. 
RALPH  H.    DESPER,    Sheriff. 
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BE  IT  REMEMBERED,    that  afterwards,    to-wit:    On 
NOV  30  1935  the   opinion   of  the    Court   was    filed   in   the 

Clerk's   office   of  said   Court,    in   the   words  and   figures 
following,    tc-wit: 


GEN.    NO.    9125 


AGENDA  NO.    21 


III  THE 
APPELLATE  feOURT  OF    ILLINOIS 
SECOND   DISTRICT 
OCTOBER  TERM,    A.D.    1936. 


BSRNICE  SIMEONS, 

VS. 

HARRY  B.    i-.'ICHOLS, 


Appel le  e , 


Appellant. 


AI    FROM  CIRCUIT   COURT 

kane  e&uwrr. 


HUFFMAN  -   P.J. 

This  was  an   action  by  appellee   against  appellant    to 
recover  damages  for  personal    Injuries  sustained  by  appellee  while 
riding  in  an  automobile  with  appellant,  as  his  guest.      The  cause 
was  tried  by  a    jury,  which   returned  a  verdict   ixi  favor    of  appellee 
for  the    sum  of  .,,5,000.      Judgment   was   entered   on  the    verdict. 
Appellant  ap  oeals   therefrom. 

Appellant   urges   that   tne   trial  court  erred   in  refus- 
ing to    grant  iris  motions  for  a  directed  verdict;    uhat    tiB    court 
erred   in  admitting   certain  evidence  for  appellee;    and  that    the 
verdict   is  against   the   manifest  weighc,   of   the   evidence. 

Appellant  wa3  trying  out   a  new   automobile  vath  a   view 
to  purchasing  the  same.      He   invited  appellee    go  accompany  him  for 
a  ride.      Appellee   states  she  admonished    the  apoellant  against  fast 
driving  before  starting  on    the  ride,    and   that   during  the    progress 
of  the  ride    she  made  requests  upon  him  to   slow  down   and  to    reduce 
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the   speed  of   the   car;    but  tbat    appellant   persisted   In  driving 
at  a  high   rate   of   speed  in  disregard   of  her  protests,  and   while 
so  operating  the   car   in  such  reckless   insnner,   he    drcve   it  ev  or 
three  dogs  which  were  upon   "the   highway,    'hereupon  he  lost   con- 
trol of  the   car,   ran  off  the  road  and  struck  a   tree   of  approxi- 
mately two   feet   in  circumference,   breaking   down  the  tree  and 
seriously  Injur lag  appellee. 

The   accident  happened   en  October   IP,    1333,  at  about 
three-thirty   in  the  afternoon,    on  a   aaveii    state   highway  outside 
the  city   of  Aurora.      Appellee  states   the  dogs  were  first   seen 
from  eight  hundred  to  a  thousand   feet  from  the    car,  and    that  she 
called  appellant's  attention  to    thorn.     Notwithstanding  this 
situation   the  appellant  continued  to    operate  the   automobile    at 
such  a   speed  and  In   such  a  manner  that  he  ran  into  and   over   the 
dogs  thereby  losing   control  of  the   car  and   causing  appal  lee's   in- 
juries,   which   caused  her  confinement   in  the    hos'oitcl   for  ton   weeks. 
She  was  unconscious   for  eighteen    days  and  dolorious  for  eight 
weeks  after   the    accident.      Pubsequontly  she  was   confined  to  her 
bed  at  her  home  for  two   months.      She   was   still  unable    to  do  her 
house  work  at   the  time   of  the   trial   and    so  permanently  impaired 
as  to   almost  be   incapacitated. 

We  are  in  accord  with   the  ruling  of  the    trial   court   in 
denying  appellant's  motion  for   directed   verdict  at   the    close 
of  appellee' s   evidence  and    again  at  the    close   of  nil   the  evidence. 
From  a  reading  of  the  record  we  are   of    the    opinion    there   were 
sufficient   facts  to    cause   the   case   to   be   submitted   to   the    jury. 

The  introduction   of  evidence   complained    of  by  aaoellant 
consists   of  that  of  a  bankruptcy  schedule    rre pared   by  him  and 
filed   In   the   United   States  Court  for    the    ii'orthem   District   of 
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Illinois,  wherein  he   scheduled  as  unsecured   creditors  the    hospital, 
the   nurses,  and   the   doctor  who  attended  appellee,   following   her 
injuries.      Counsel    for   appellant   objected  to    i;he   introduction  of 
this  schedule,    which  objection  was   overruled.      Artel  lee   had  al- 
ready introduced   evidence   showing  the  t  appall  ant  had  paid  these 
same    nurses  a   r>art  of    their   charges  for    attending   her.      Mo   objec- 
tion was  made    to   this   evidence.      Subsequently,    counsel   for  appellant, 
upon  eross  examination  of  Dr.   Murphy  proved  payments  by  appellant 
to    1ho    doctor  and    to  the  nurses   for   their  attendance  upon  appellee. 

Declarations  against   interest   or  admissions  of  the 
adverse  party,    sre   gererally  admissible  against   him.      Evidence   of 
the  conduct  cf  a  rerscn  after  a   transaction,    is  admissible  to  dis- 
prove the   position   he  takes  in  a   litigation  involving  such  trans- 
action.     Ikenberry  v.   New  York  Life  Ins.   Co.   12  7  Minn.    215,    1&9 
N.T".    292;    Bsrnasccni.   v.   Bassi,   251  Mass.    26,    158  N.TC.    341.      Evi- 
dence  of   acts  by  defendant    tending   to  show  that  he  was   to  blama 
for  an  accident,   or  tending  to   show   an  admission   of  liability, 
are  proper,    even  though  some    objectionable   features  may  attend 
the  admission  of  such    evidence,   when  there    is   nothing    to    show 
prejudice   on   the  ve. rt   of  the    jury,    and   the    other  evidence   in  the 
case  amply  susfains   the  verdict.      Under  such  circumstances,    the 
incidental  errors   should  not  reverse  a   judgment.      Robins  v. 
?/eed    (Iowa)    169  N.V.    772.      Acts   or  statements  by  a  party  following 
an  automobile    collision,    #iich    tend   to  nrOve  a    consciousness   of 
recognition  of  liability  for   the    damages   incurred,   are  generally 
permissible  on  the    theory  of   an  admission.      Marmen  v.    Haas,    80 
&..L.R.    1151,   241  V,f,    70;    State  v.   Anderson,    65  A.L.R.    1307, 
227   N.'v.    220;    Rentz  v.    Collins    (Oa.)    181  S.S.    678. 
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The    introduction  of   the   bankruptcy   schedule   was  admitted 
in  evidence  by  the    trial  court    upon  the   theory  that  it  was  a   cir- 
cumstance  tending  to    shou  a  recognition  of   liability  on  the    part 
of  the   appellant  ptid   prober  as  an  admission.      The    only  probative 
force   of  such  exhibit  was    to  tend   to   nrovo  that  appellant    assumed 
or   recognizee'   liability  for  the   expenses   of  the  doctor,   hospital 
and  nurses  incident  to  anpellee'i   care  end    treatment  therei; \. 
Evidence  to   this  effect  had  previously  been   introduced  without 
objection.      It  appears  that  appellant  began  payirg  an -el  lee's 
hospital   expenses  about   a  week   after  her  entrance  thereto,   fejtii 
that  he  paid  each  of   the  nurses  at  that  time,    the   sum  of  Q4t« 
Appellant,    upon  cross  examination  of  Dr.  Murphy  proved  the    amount 
of  the   hospital  bill  to  be   $450}   the   amount    of  the   doctor's  bill 
to  be   0"?75;    that  there  was  due    one   nurse   the  sun  of   $396;   and   to 
another  nurse  the  sum  of  $390;  and   that   appellant    had  paid  the 
doctor   the   sum  of  |14Q  upon  his  bill  and  had  paid   to  each  of  the 
nurses  the    sum  of  $84. 

The   admission  of  incompetent   evidence,    is    not  necessarily 
prejudicial   error  where  there    is    pler.ty  of   other  evidence   to  prove 
the   MOM   fact.      The    items  listed   in  the    schedule   relative   to   the 
hospital,   nurses,   and  doctor  bills,  were  merely  corroborative   of 
the  evidence  previously  introduced  by  appellee   showing  the    conduct 
of  ar-pellant    in  the  payment  of  these  bills,   and   of  that   subsequently 
introduced  by  a  opellant   to   the   same   effect.     An  ob  lection   to  testi- 
mony will  not  be    considered    on  anp~al  where  the  same    testimony  has 
been  previously  received   in  evidence  without    objection.      Bivtler   v. 
National  Live  Stock   Ins.    Co.    200  111.   Ap? .    230,    238;    Graham  v. 
Mat toon  City  Ry.    Co.    234  111.   483,    489.      Due  to    fed  fact   of   appellant's 
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acts  and  conuucc   in  making  payment   of  the   bills,  being  previously 
introduced  in  evidence  without    objection,    v,e    ir«   net    of    tue    opinion 
that   the    introduction  of   the  bankruptcy  schedule,    tending   "to  prove 
the    same   thing,    constitutes   error*      For   a   further  reason,    the 
appellant  introduced   by  the   doctor,   evidence   of    "the   same  facts  as 
those  reflected  by  the  schedule.     Appellant    diould   not  be  heard 
to    complain  of   tne    introduction   of  evidence   by   appellee  wiien  he 
subsequently  makes  proof  of    the  same    state   of  faces.     Tse  are   of 
the  opinion  that   the   error,    if  any,    in   the  introduction  of  the 
schedule,    was  lost  when   the  appellant   failed   to    object  to  the 
introduction  of  such  proof  in  the  first   instance,  and  afterwards 
proceeded  to  make  proof  of  the   same  facts  and   conduct.      G-ruver  v. 
City    of  Dixon,    85   111.   App.    73,    81. 

A  record  need  not  by  free  from  all  error.      It"  it 
;;ooears  therefrom  that  a  just  conclusion  hs  ts  been  reached,    founded 
upon  competent  and    sufficient  evidence,   &m    that  no  error  has 
occurred  which  might   have    been  prejudicial    to   the    appellant's 
rights,    the    judgment   should  be  affirmed.      Hodges  v.    leroivai, 
132   HI*    53;   People   v.    c  c  hue  n  email,   320  111.    127;   People  v.   Hoffee, 
354  111.    182;    People   v.   Kusbauia,    32o   lil.    513. 

The  record  discloses   sufficient  other  bvidence ,    in 
addition  to     the    schedule,   to    justify    the  finding  of    the    jury. 
The    judgment   of  the    trial   court   is    therefore  affirmed. 

Judgment  affirmed. 
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STATE    OF   ILLINOIS, 

Vss. 
second  district  J  I,  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  herehy 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this . day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerk  of  the  Appellate  Court 

(73S15— 5M — 3-32)    (TOte  ; 
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AT  A   TERM   OF  THE  APFELLATE    COURT, 
Begun  and  held   at   Ottawa,    on  Tuesday,    the   sixth    day  of  October,    in 
the   year   of   our   Lord   one   thousand   nine  hundred   and   thirty-six, 
within  and  for    the    Second  District   of  the   State    of  Illinois: 


Present   —   the    Hon.    BLAINE  HUFFMAN",   Presiding   Justice 
Hon.    FRANKLIN  R.    DOVE,    Justice. 
Hon.    FRED   Or.    WOLFE,    Justice. 
JUSTUS   L.    JOHNSON,    Clerk. 
RALPH  H.    DESPER,    Sheriff. 
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EE  IT  REMEMBERED,    that  afterwards,    to-wit:    On 
V  3(3  1936  the   opinion   cf  the    Court   was    filed   in   the 

Clerk's   office   of  said   Court,    in   the   words  and   figures 
following,    to-wit: 


GEN.  HO.  9128  AGENDA  NO.  24 


IN  THE  APPELLATE  COURT  OF  ILLINOIS, 
SECOND  DISTRICT 
OCTOBER  TERM,  A.  D,  1936. 


THE  PEOPLE  OF  TIBS  STATE  OF  ILLINOIS,  ) 
ex  rel.,  MICHAEL  J.  CHARLEY,  as  ) 
Supervisor,  etc.,  } 

Apt)  el  lee,         ) 

) 
VS.  )         APPEAL  FROM  CIRCUIT 

)        COURT,    LASALLE  COUNTY. 
VICTOR   J.   BEAUMONT,    Town   Clerk   in  ) 

and  for   the   Town   of  LaSalle,  ) 

) 
Appellant.      ) 


HUFFMAN  -  P.J. 

This   is  a  mandamus  proceeding  brought  by  appellee  as  super- 
visor and  ex-officio    treasurer  of  the   road  and  bridge  fund   of   the 
town   of  LaSalle,    in  LaSalle  County,    against   appellant   as   town    cJe  rk 
of  said  town,   to  compel  him  to  countersign  a  warrant  for  the  payment 
of  the  annual  premium  on  appellee's  bond   as  treasurer  of    the  road 
and  bridge  fund   of  said   town.      Appellee  had  been    supervisor  of    the 
town  of  LaSalle  since  1908,    except  for  one   two-year   term.      The 
petition  amorP;  other  things,    sets  out  that  a^oellee  was  last 
elected   to  said  office   on  April  4,    1935;    that  at   said  time,   the 
appellant   was  reelected  as  clerk   of   said    town;   that  appellee 
qualified  and   furnished  bond   in  a  surety    company,  which  bond  was 
duly  approved;    that  the   first  year's  premium  thereon  was  paid   by 
said  town  by  means   of  a  warrant  drawn  and    countersigned  by  appellant, 
as  town  clerk,    signed  by  the    Commissioner   of  Highways  and   paid  by 
appellee  as  treasurer  of  the   road  and    bridge  fund  j   that   the    second 
year's  premium  is  now  due   and   payable;    that  the    claim  has  been 
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audited  and  approved  by  the    Board  of  Town   Auditors  and   ordered  paid; 
that  a  warrant  for   the  amount   ($450)    has  been    drawn  by  appellant,   as 
town  clerk,    signed  by  the   Commissioner  of  Highways,    and    upon  being 
returned    to    appellant,    as   town  clerk,    along  with  other  warrants,    to 
be  by  him  countersigned,    that  he  refused   to    countersign   the  warrant 
in  question   for  the   payment  of  said  premium;   that  repeated  demands 
have  been  made   upon  him,  and   that  he   persists   in  his;    refusal    to 
countersign  the   warrant  and  deliver  seme  to  the  Highway  Commissioner 
or   to  appellee    in  order  that   it  might  be  psid;    and   that   the   surety 
company  is  threatening  to  cancel    the    bond.      Other  pertinent  allega- 
tions are   contained  in  the  petition  and  amendment  thereto.      Demurrers 
were   filed   to   the  petition  and   amended  petition,  which  were   overruled. 
A  series   of  answers  and  amended  answers  were   filed  by  appellee    to 
the  petition  and   amendment.      Demurrers  were   sustained   to    these 
answers.      At  the  March  term,    1956,    the   last   order  was  entered   striking 
the  answer  of  appellant.     Leave  was  given   appellant  to   file   further 
answer  by  May   8  7,   1936.      He  filed  no  answer.      On  June  1,    1936, 
written  notice  was  given  him   that  appellee  would   appear  before   the 
court  on  June    5,    1936,   at  ten   o'clock  A.M.,    on  a   hearing  on   the 
petition.      The   appellant  did    not  apoear  and  order  of  default  was 
entered  against  him  for   want   of  an  answer.      The    issues  were  found 
for  the  petitioner  and  order  entered  for  the  -.vrit   as  prayed. 

Appellant  prosecutes  this  appeal   from  the   judgment    of  the 
court  awarding    the    writ.      Appellant  argiaes  as   grounds  for   reversal 
that   an  adequate  remedy  at   law  was  available;    the . t   this    is  an  effort 
to  collect  a    civil   debt  by  way  of  mandamus;    and   that  mandamus   will 
not   issue   until    judgment  at  law  is  first  had  for   the  amount  claimed 
due. 
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One  who  submits  to  a   default,    upon  appeal,   v.  ill  be  held   to 
have  admitted  all  that   is  well  alleged  against  him.     Roe  v.    County 
of   Cook,   358  111.    568,    570;    Seither  &   Cherry   Co.    v.    Board   of   Educa- 
tion,   283  111.   App.    392.      Under  the   statute    (Sec.    9,    Ch.   87),    the 
writ  of  mandamus  will  be  allowed  where   it  will  afford  a  proper  and 
sufficient  remedy,   even  though  the  petitioner  may  have  another 
specific  legal  remedy.      People    v.   Kent,    300   111.   324,    333;   People    v. 
Czaszewicz,    295   111.    11,    17;    People  v.    Sullivan,   3  39    111.   146,   156; 
0.   ft  M.    By.    Co.   v.   People,    121   111.    483. 

In  an  mo  peal  of  this  nature  from  a  default    judgment,    upon 
review,   the   appellant   is  bound  by  tjteie   sufficiency  of  the   cau^e  as 
stated    in  the    complaint  or  petition.      Seither  &  Cherry  Co.   v.   Board 
of  Education,   Supra;   Roe  v.   County  of   Cook,    Supra ♦      Where  the  claim- 
ant by  the  allegations   of  the  petition  has   shown  a   clear  right  to 
the  payment  of  a  definite  amount,    which  is  wrongfully  xvithheld,    and 
a  plain  duty  exists  on  the  part  of   the  defendant   to  act,    the    fact 
that  an  action  in  debt   or  assumpsit  mi  ;ht  be  an  available  remedy, 
Is  not  sufficient  grounds  to    defeat  a  petition   for  mandamus  under 
circumstances  such  as  exist  in  thi s  case.      People  ex  rel  Hamilton  v. 
City  of  Chicago,    274  111.   App.    206.      The   allegations  of  the   petition 
stand  undisputed.      This  state  by  statute  has  liberalized  the   action 
of  mandamus  to.  the  extent  that  in  cases  of  this  character,   when  the 
clear  right   is   sufficiently  shown,    the  action  will  lie  as  a  speedy, 
convenient  rnd  adequate  remedy,    even  though  other   specific  remedies 
may  be  available.      The    reason  for   this  rule    is   expressed   in  People 
ex  rel  v.   Getzendaner,    et  al . ,    137   111.    234,    262. 

96  are   of  the    opinion  that  the   trial    court   properly  exercised 
its  discretion   in  awarding   the  writ   herein.      The    judgment    is  there- 
fore affirmed. 

JUDGMENT  AFFIRMED. 
-3- 
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STATE    OP   ILLINOIS, 

second  district  )  I.  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 
of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirtv- 


Clerl-  of  the  Appellate  Court 

(73815— 5M— 3-32) 


?<7  6  / 


AT  A  TERM  OF  THE  APPELLATE   COURT, 
Begun  and  held   at   Ottawa,    en  Tuesday,    the    sixth    day  of  October,    in 
the   year    of   our   Lord  cne   thousand  nine  hundred   and   thirty-six, 
within  and   for    the    Second  District   of  the   State    of  Illinois: 


Present    —    the    Hon.    BLAINE  HUFFMAN",    Presiding    Justice. 
Hon.    FRANKLIN  R.    DOVE,    Justice. 
Hon.    FRED   G.    WOLFE,    Justice. 
JUSTUS  L.    JOHNSON,    Clerk:. 
RALPH  H.    DESPER,    Sheriff. 
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BE  IT  REMEMBERED,    that   afterwards,    to-wit:    On 
H0\/  SO  moo  the   opinion   cf   the    Court   was    filed   in   the 

Clerk's   office   of  said   Court,    in   the   words  and   figures 
following,    tc-wit: 


GEN.  NO.  9061. 


AGENDA  m.    2. 


IN  THE 

i     miAH  COURT   OF    ILLINOIS 
SECOND   DISTRICT 

October  Term,    A.   D.1135. 


HAiinr  l.  topping, 

vs. 
WHiXAM  B.    SAKE  , 


Appellee, 


Appellant . 


EAL  FSOM  II L  aOUHTT  COURT 
OL  KANKAKEE   COUNTY. 


*>to,  J. 

Harry  L.    Topping,    Jr.   was  driving  a  Plymou th   sedan   auto- 
mobile   youth  on  State  Route  No.    25  on  the    evening  of  July  5,    ln35, 
accompanied  by  Mary  Lime  rid: ,   who    sat   in  the    front   seat  at   his 
right,   and  by  Max  Stents  and  Marjorie   Bobbitt,    who  occupied  the 
rear  seat.      They  left  Kankakee  about    eight    thirty  in    the   evening   and 
had  proceeded  south  along   Route  No.    25   several   hundred  feet   south 
of   the  Kankakee  airport   and   were   in  the   act  of  making  a   left   turn 
in   order  to    enter  an   intersecting  macadam  road  running    in  an 
easterly  and  westerly  di recti    •'.  ten  the  right   front    end   of  '."illiam 
I.      ard's  Ilr-sh  sedan ,  ffhich   W*B  being   driven   by  Mr.    Ward  alona    sa.id 
route   in  a   southerly  direction,   collided  wi th   the    loft  rear  end   cf 
the  Topping   car,   knockin/;;  it   across  the   ■Atadaa  road  and   turning 
it  over.      This    suit  was  thereafter  instituted  before  a    Justice    cf    the 
Peace  by  the   father  of  Henry  I,    Topping,    Jr.  ,   who  owned  the   car 
which  his   son  was   driving,    to   recover  from  ward  the   damages  he 
sustained  by  reason  of  his  car  being   injured   in  the    collision. 
Uoon  an  appeal  from  the    judgment  rendered   by   the    justice,    a   trial 
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was  had   in  the   County  Court,   a    jury  being   wsired,   which   resu1  ted   in 
a    judgment    in  favor    of   the   plaintiff  for    3168.81  and    the    defendant 
has  prosecuted   this   further  appeal* 

The  driver   of  the   Topping   tag   testified  that  as  ho   pro- 
ceeded south  from  Kankakee,    he  vsas  going  between  twenty  and    twenty- 
five  miles  per  hour  and    that  vihen   ho   usne  to  a   paint  ebsui    von  feet 
north  of  the  north    edge  of   the    intersection  ho  slowed  his   car  down 
to  between  fifteen  and   twenty  miles  per  &OBT,   '-'.rid   that   he    then 
turned  his   Bar   to  the  left  and  had   crossed  the  slaefc  lire  which 
Barked  the  center  of  the   tone  rets  paveasent  &&d  ha 4  hli  oar  poimtei 
in  a   southeasterly  o.  recti  on  and   was  entirely  in   the    east  traffic 
lane  when    the   collision  occurred.      Ss  fu.?  thev    testified  that   he 
observed   in  hie    rear-view  mirror  ths    lights  of  the    'Yard  tar 
ap  proa  chin:  from  the    rear,   Sue  had  no    iud  pert  ad   to    he.'  far   north 
of  his  car    it  was  when    he   first    observed   it.      That  when   he   looked 
in  his  mirror  again,    the    Sopping   car  was   about    throe   hundred  feet 
from  the    intersection  and    the    Ward   car  bach   of  hin   tTa.TOlIl.Ag  in 
the  west    traffic   hme,   but   much    closer  than  shea    be  first   sb served 
the    lights  or  the  Ward   car.      That  when  he,    Topping,  was  about   ere 
hundred  feet   north  of   the    north    line   of  the    intersect  Ion ,   he  a?ain 
observed   the  -Ward   car  iB  the  mirror  and  noticed   it  was   aasla   closer 
but   estimated  that   it  was    then  about    ttree  hundred   feet   ia   his 
rear.      Pe  further  testified    that    iust   before   he    Bade    the    turn  he 
again  looked   in  the   mirror  to    see  where  the  Yard   car  was  and 
noticed  that   it  was  about   fifty  feet   behind   hitt  and    that  as  he 
turned  he  heard  the    "honk"    of  the    Bard    ear  aai    a    second   or  a    couole 
of  secsnds  later  the   collision   occurred.      He    further   testified  that 
when  he  was  about  fifty  feet  north   of  the    intersection,    He    put    out 
his  left  hand   for  a    couple    of  seconds  and   kept   it   out    until  he 
started  to  make  the    turn.      In  answer  to    the   question:      "Did   it    occur 
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to  you  as  you  approached  the    intersection,  that    that   car  might 
attempt    to  pass  you  as  you  were  going   along  there?",    the    witness 
answered:      "If  I   would  have  gone  further    it  would  have  passed  me, 
but   I  was  going  to    turn  right   there.      I   didn't  think  it  would 
pass  me",    and  at  the    trial  before   the    justice  he   added:      "I 
thought   I    could   get   to   the    in  terse  cti.  on  before". 

Mary  Limerick  testified   that  fttefl    fehft   Topping  car,    in 
which   she   was  riding,    approached  the    intersection,   Henry  Topping, 
Jr.,    the    driver  thereof,   told    the  passengers  that  he  was  going  to 
turn  to    the  left  and  when  he  was  ft  fty   or  seventy -five   feet  north 
of  the   north   line  of   the   intersection,    ha  took  his   left  hand  off 
the    steering  wheel  and  put    his  hand  out   the  window  opening  and 
signalled   the    turn  and  then  drew  his  hand   in  and    took  hold    of  the 
steering  wheel  with  both  hand  s  and   turned  the    car   so  that   it   faced 
in  ft   southeasterly  direction  and  the  front   end   of   the   car  hsc.   pro- 
ceeded almost  off   the   pavement  when    "he  collision  occurred. 

Mas  3tot\tz   testified   that  he  ?;as   sitting    on  the   ri ■/■•nx 
side    zl  the    rear   seat  of    fete    Topping   car,   didn't   observe  whether 
the    driver  put  out  hio   hand   or   not    before    the    turn  was  made,    but 
felt    the   oar   turn,    heard  a   honk  and    the   next  thing  was  the  collision. 

The   plaintiff  testified  that    he  went    to    the    scene  of  the 
accident   shortly   thereafter   and   observed   skid  marks  on    che    east 
side  of    the  pavement,    starting  about    sixty-five   feet  north    of  the 
ncr  th   line   &i   fee   intersection   and  ended  right   at   the  intersection. 
He  described   the   location  and  ap  .earance  of  the    cars  as  he    observed 
them  and   testified  that  a   day   or  so  later  the   defendant    told    him  an 
a  conversation   illative   to  the  accident  that   he  was  going  about 
fifty-five  miles  per  hour. 

The  defendant  testified  in  his  own  behalf  that  when  he 
first  observed  the  Topping  car  it  was  about  five  hundred  feet  in 
front  of  him  and  at  that  time  the  defendant  was  driving  at  the  rate 
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of   fifty-five  miles  per  hour,    going  south      n  the    west   side  of  the 
pavement,    that   there  were   no   other  cars   in  the   highway,    that  the 
Topping  car   was  proceeding  slowly  and   he,    ward,    slowed  down   five 
or   six  miles  per  hour,    sounded   his  borr  when   between   one   hwdred 
and   one  hundred  twenty-five  foot  from   the    Topping  car,   and    pro- 
ceeded south.      That  he  again  sounded  his   horn  when   he  was  within 
sixty-five  or    seventy  feet  of   the  Topping  ©ar  and  while   the 
Topping   car  was  still   in  the  west  lane.      That  he,   Ward,    then 
proceeded  to    the    ease  lane  and    started  to   pass,    driving  at   that 
time  about    forty-five  miles  per  hour.      That   when   he   was  within 
twenty  to    twenty-five  feet  from  the   Topping   car,    it  sudder.ly 
turned   to    one   east.      That   he,    ward,    immediately  applied   the  brakes 
and   the   front   end   of  his  car   stopped  after  the   collision  about 
five  feet   south  of  the   north  side  or  the    intersection.      This 
witness  further   testified   that  the   collision  occurred  at  or  very 
near   the  north  line   of  the   inc  ersec  felon  and   that  from  the    time 
he   first   observed  the    Topping   oar  he  vsatehed   it   very   closely  ana 
that  no  signal  was  ever  given  by   anyone   of   the    intended  turn. 
He  further    testified   that  his    statement  to    the   plaintiff  after 
the  accident  Baa   that  he  was  driving  at   the  rate    of   fifty-five 
miles  pur-  hour-when  he  first   observed   the    Topping  car  and    at 
that   time    the  Topping  car  aaa  about   five  hundred   feet   away. 

There    is  no  necessity  of  setting    out    in  ralithe   testimony 
of  Chester  Davis,   Humphrey  Christiansen,   Donald   1 ilkin  and   Pete 
Dato,   who  were   passengers   in   the   Ward  car  and  wbasa  testimony  we 
have   carefully   read.      Their  evidence  substantially  corroborates   the 
testimony  of   appellant. 

It  further  aooears  from  the   record  that    the    collision 
occurred  a   few  minutes   before   nine   o'clock    in   the  evening,    that   the 
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pavement  was   dry,    the  weather  wan!,    the  windows  of  the    Topping   car 
were   down,    the  tail   li-ht    on  the    'Popping   car  was  not  burning,    its 
headlights  were,   as  were  the   headlights  on  the  Ward   ear,    and  there 
were  no   other   csrs   or  traffic,  upon   Route  .Po.    *:i>   or  the    intersecting 
macadam  road,   v^hich  was   either  fifty  or  fifty-seven    feet   in  width, 
according   to    the   testimony.      The  evidence  is  conflicting    on3y  upon 
the   question  rvhether  the  driver   of  the  Topping  car  s1  p&allel   his 
intention   to    turn  end   the    rate   of  ?need   at  which   apnel  lart  *  a  car 
was  being  driven  before   and  at  the   %tmt    -f   the  collision.     Upon 
both  of    these  questions    the  freight  of   the    evidence,    in  our  opinion, 
sustains  the  contention  of  appellant.      The   fact  that  appellant's 
car   did  not  travej    more  than  five  or   six  feet  after  the    collision 
tends  to  corroborate  his   contortion. 

This   judgment   cannot  be  sustained  unless   it  affirmatively 
appears   that  the   driver  of  appellee's  car  was   in  the   exercise  of 
due    oare   for  its   safety  and   that    the   proxima  te    cause   of  the    damage 
to  his  automobile  wae   the  negligence  of  appellant.      At   the    time  of 
this   collision   our   statute  provided  that   any  person  operating  a 
motor  vehicle   ah«ul6,   at  the    intersection  of  public   highways 
pass  tc   the   right   of  the    center  of  such  intersection  rfein    turning 
to    tfee   left.      The  driver   Of   the    loiping  car   testifieo   that  he  began 
making  the   turn  to    the   left  ten  feet  north  of  the  nor  th  line  of    the 
intersecting  Macadam  road  and    had  turned   into  the    eaot   traffic   lane 
before  he    entered   the   intersection.      The;  collision   occurred,  accord- 
ing to  3.11  the   testimony,    north   of  the    ncrfi  line  of  the   intersection, 
Topping,    the    driver  of  appellee's   car,    testified  that    appellant's 
car  moved  about   five   or  six   feet  after   the   collision  and   the    testi- 
mony of  all  the    witnesses   is   that   the  front  end   of  appellant's  car, 
when  it    stopped,    was  either  at  the    north  line  of  the   intersection  cr 
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not  to  exceed   six   feet   to    the  south   thereof.      Had   the   driver  of 
appellee's  oar  obeyed  the    provisions  of   the   Statute  as   it  then 
provided   eno'   regained   in  the  west   traffic   lane   unlii  ho   hat   gone 
beyond   the  center  of  the    lnt  crooctl  on,   this  accident  would    net 
have   occurred.      Furthermore,   according   to    the    testimony  of  the 
driver   cf    appellee'  a  car,    he   commenced  to   make    the    turn  at  a   tine 
when  he   observed    tfea  car  of  appellant   approaching  rapidly   from 
the   roar  and  when  it   was   only  about  fifty  foot   behind   him  tttl 
according  to    the   greater   weight  of  the   evidence  appellant's   car 
was  then  in   tho   east    traffic   lane  and    the    driver  of  appellee's 
ear  must   have    so   observed   it. 

Counsel    ror  appellee,    in   UUMKOrtiAg    upon  this   testimony 
of  the   drivor   of  appellee's  car,    states  that   the  record  does   show 
jkfcRt  he    testified   that  he  started   to  make    the    turn   to   tho  left  ^hen 
appellant's   car  was  about   fifty  feet    in  bis   rear,   but   counsel   in- 
sist  that    "Topping,    Jr.   either  misspoke  or    the   court  reoortcr  made 
an  error",    because  he  also   testified    in  response  to    other  questions 
that  appellant's,  car  was  from   one   hundred   to    one  hundred  fifty 
feet   b&6k   of  him  v.'h.ui  he   started   to  make    the    turn.      Of   course  this 
court  must  be   poicled  by  the   testimony  as   it  atp  -ears   ir.   the   record. 

f«  recognize  that   tho    question  '.The  iher   appellant  drove 
his   car  at  a    op"eed  greater  than    ms  reasonable   and    prober,   having 
regard   %q  tho    traffic  and   the    us  a   of   the    way,    or  so    as    to   injure 
the   property   of  appellee  war.  a  question  of  fact  to    bo   determined  by 
the   trial   court  as  W&fl  also   the   question  whether   the   driver  of 
appellee's  cor  was    in  the    exercise  cf  due   care  at   and    just  before 
the    time   of  the   collision,  and  ws  therefore,   hesitate  to    set  aside 
the   judgment  entered  upon  the   findings   of   tho    trial    court.      Qvr    duty, 
however,    under  the    lav  la    "lain,   and  being   of  the   opinion   that    the 
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judgment  of   ths  trial  court   is  against  tha    aianifest  weight   of  the 
evidence,    that    judgment  must   be  r«V«roe4   and    the   cause  reminded. 


: 


STATE   OF   ILLINOIS, 

Vss. 
second  district  J  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerk  of  the  Appellate  Court 

(73815— 5M— 3-32) 


9<?  9f> 


AT  A  TERM  OF  THE  APPELLATE    COURT, 
Begun  and  held   at   Ottawa,    on  Tuesday,    the   sixth    day  of  October,    in 
the   year    of   our  Lord  cne   thousand  nine  hundred   and   thirty-six, 
within  and   for    the    Second  District   of  the   State   of  Illinois: 


Present   —   the   Hon.    BLAINE  HUFFMAN",   Presiding   Justice. 
Hon.    FRANKLIN  R.    DOVE,    Justice. 


Hon.    FRED   G.    WOLFE,    Justice.^ 

.  287  I.A.  636 


JUSTUS   L.    JOHNSON,    Clerk 
RALPH  H.    DESPER,    Sheriff. 


BE  IT  REMEMBERED ,    that   afterwards,    to-wit:    On 
NOV  30  1936  the   0Pinion   of  the    Court   was    filed   in  the 

Clerk's   office   of  said   Court,    in   the   words  and   figures 
following,    to-wit: 


GEN.  NO.  9098 


IN  THE 
APPELLATE  COURT  OF  ILLINOIS 
SECOND  DISTRICT 


AGENDA  NO.  5 


October  Term,  A.  D.  1956. 


LORETTA  M.  PEHDIBGAST, 


vs. 


JOSEPH   C.    FOSTER, 


Appel  1  se , 


Appellant 


A.V'EAL   FROM  THE   CIRCUIT 

COURT   OF   Y.INNEBAGO    COUNTY. 


DOVE,    J. 

From  a    judgment  rendered   on   the   verdict   of  a    jury   in  favor  of 
the  plaintiff  for   $1248.00,   the    defendant  ap    eals.      The   issues   sib- 
mi  tted  to   the    jury  were  whether  the    defendant    was  driving  his  auto- 
mobile  carelessly  and   negligently  and  at   a  rate  of  speed  greater 
than  was   reasonable   end  proper  having   regard  for  the    traffic    and   use 
of  the  way  at  or   near   the   intersection  of   Vest  Jefferson  and   Ncr  th 
Court  Streets   in  Rockford  on  t,he  evening   of  December  31,   1934,    and 
whether,   at  that  time  and   place,    the  plaintiff  was  in   "ftie  exercise 
of  due    care   for  her  own  safety. 

The  evidence   discloses  that  West   Jefferson  Street   is  a  through 
street  running  east  and  west.      It  has  a  Macadam  surface  and    is  fffty- 
five  feet   in  width  between  curbs.      Court   Street  runs   north  and  south, 
and  is   forty  feet  wide   between  curbs.      Church  Street   runs  parallel 
with  Court  Street  and    is  a  block  east   of  Court  Street.      At   the   north- 
west corner   of  Church  and  Wtftt   Jefferson  Streets  there   is  an  oil 
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station  and  on  the   northeast  corner   of  the   intersection  of  West 
Jefferson  and  Court   Streets  there    is   also  an  oil  station,    and 
between   these   oil    stations  on  the   north  side   of  West   Jefferson 
Street  there  are  residences.      A  church    stands  on   the   northwest   corner 
of  West   Jefferson  and   Court  Streets  and    residences  are   on  the  re- 
maining two   corners,   and    on  the   south   side   of      est   Jefferson   Street, 
east  and  west  of   the  Court  Street   intersection,   are  residences. 
Upon  the   evening  in  question,   appellee,  who  lived   on  Court 
Street   north  of  the  West   Jefferson  Street   intersection  and   was 
employed  as  a  stenographer  and  bookkeeper  at   the    Rockford  Motor 
Hotel,   accompanied  by  her  aunt,    Sarah  Glynn,   and   a  friend,   Margaret 
Mani,  was  walking  in  a  northerly  direction  on  the  sidewalk  on  the 
west  side  of   Court  Street,  ap   reaching  this    intersection  en  route  to 
her  home  and  as  she   started  to  enter  the    intersection,    she    testified 
that  her  right  arm  was  interlocked  into  her  aunt's  left  arm  and   she 
was  walking  a  trifle    ahead  of   her.      That   she    stopped,    looked  west, 
then  looked   east,  but   saw  no  one    coming   from  either  direction.      That 
she    then  started  across   the    street,   her  arms  were  then  disengaged  and 
she    was  walking  a  trifle  ahead   of  both  her   companions.      That  A  en   she 
arrived  st   the   center  of   the  street,    she  again  looked  east,    saw 
nothing,  and   continued  northward.      Then  she    arrived  within  eight   or 
ten  feet  fronT  the   curbing   on  the    north  side   of  '.Vest    Jefferson  Street, 
she    observed    the   lights  of  appellant's   car   shining   on   the  pavement   in 
front   of  her  aod    she   thereupon  again   looked  east  and   at   that   time 
appellant's   car,    according  to   her  testimony,    was  within  ten  feet  of 
her.      She   heard  no   horn  or   noises,    saw  no  other   cars  and    recalls 
nothing  else   that  happened.      The  other  evidence,    however,    is   that 
some  part  of  the  rear  portion  of    appellant's   car  knocked  her  down  and 
she  was  rendered   unconscious  and   shortly  thereafter  taken  to    the 

hospital. 

-2- 


IO   1 

:      ■  ■ :.         -  S»1 

•rsG'.Ttarf 
■ 

to 
f. a  tern 
Jaew   f. 

i 

w  f£naM 

- 

B  mii    aria 
/  .its 

! 

I  I  oil 


Margaret  Mani    testified  that  she  was    six   or  ten  feet   behind 
appellee  and  Mrs.   Glynn  as   they  epproached   the    intersection.      That 
when   this   witness  stepped  off   the    curb  on   the   south  side   of      est 
Jefferson  Street  and  entered  the   pedestrian  travelled  portion   of 
the   intersection,  appellee  and  Mrs.    Glynn  were   in  the   middle   of 
Jefferson   Street.      That  when   she,   Miss  Mani,   arrived  at   the  middle 
of   that   street,    she   looked   east  and   saw  appellant's   car  coming 
from  the  east   "back  of   the   oil   station"   on  the    north    side  of  the 
center  of   Jefferson  Street,   that  she,   Miss  Mani,    then  ran   back   to 
the   southwest   corner  of   the    intersection  and  when  she  arrived  there 
she   heard  a   thud,    turned  around   and   saw  appellee  and  Mrs.    Glynn 
lying  in   the   street.      She  was  unable   to    state  how  fast   the  automo- 
bile was  travelling  when  she    observed  it,  but   her  answer  that  when 
she   first  saw  appellant's  car   it    was  coming   "awful  fast"  was 
permitted,    over  appellant's  motion   to  strike    the   some,    to  stand. 
She   further  testified   that   she  did  not   hear  any  horn  or  warning    of 
the   approach    of  appellant's   car.      A  portion  of   the  additional 
answer  of  appellant,   which  admitted   that  at   the  time   and  place  in 
question  and   while  appellant  was  driving   his   automobile    westerly 
on  West   Jefferson   Street,    he    saw  three   persons,   then  unknown   to  him, 
step  into  V.est   Jefferson  Street  at   the    point  where    the   west   sidewalk 
line    of   Court-Street  crosses  V.est   Jefferson   Street,   was  read  into 
the  record.      Mrs.   Glynn  did  not  testify  in  chief  and   the   foregoing, 
together  with  the   testimony  of  Dr.    Goembel ,  who  attended  ap  ellee 
after  her  arrival   at   the   hospital,   constituted   the   case   for  appellee. 

Appellant    testified   that  he  was   twenty-four  years   of  age   and 
on  the  night    in  question  was  driving  his    car  west   on  West  Jefferson 
Street  toward  the    intersection  of  Court  Street   and    that  as  he   ap- 
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proached    the    intersection  he   was  travelling  fifteen  miles  per  hour 
and  about  twelve  feet    south  of  the   north   curb  line    of  Vest   Jefferson 
Street.      That  he  observed  three   women  standing    in  the  middle  of 
Jefferson  Street   where    the  west  sidewalk  line  of   Court   Street  would 
be   if    it  extended  across    -/est   Jefferson   Street,   and  that  when  he 
saw  them  he   took  his   foot   off  of    the  accelerator  and   his  car   slowed 
down.      That  at   this  time   his   car  was  east  a    little,    or    just  about 
even  with  the  east  sidewalk   line   of   Court   Street.      That    two  of    the 
women  started    to  walk  north  from  the    center   of  the   street  on   the 
sidewalk  line  travelling  north,   and  when  they  reached  a   point   in  the 
street  about  ten  feet  from  the   north  curb,    the    third  lady  was   stand- 
ing in  the   center   of    the   street  and    there  was  space  between   her  and 
the  other  two  women  for  his   car  to  pass.      That  he  intended  to   do  this 
but   suddenly  the   two  women  started  to  go  back  to    the  center   of    the 
street  and  when   they  did  this,   he  swung  his  car  to   the  right,   put  on 
his  brakes  and   the-   car  went  up  over   the   curb.     That  the    front   of    his 
car  went  past   the   two  women  on  their  right,    but    they   were   struck  by 
some  part  of   the  rear   portion   of  his   car,  but   no  part    of  his   car, 
which  was  approximately  ten  or   twelve   feet  long  passed    over  appellee's 
body.      That  his  lights  were  burning,  his  brakes  were  in  good  condi- 
tion and   that  when  the  car  came    to  a   stop   its   right    front  wheel  was 
on  the   Jefferson  Street   curb  on  the   nor  thwest   corner,    and  appellee's 
body  was  lying  about   ten  feet  from  the   back  of  his   car,    and    that  her 
aunt  was  lying  next   to  her. 

Clell   Eurkey,   who  was  with  appellant   in   his   car   on    the    evening 
in  question,   corroborated  appellant  and    testified   that  when  appellee 
and  her  aunt  were   about   ten   feet  from   the    north   curb   of   Jefferson 
Street,    he   observed   that   they  had  their  arms   locked    together,    that 
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they  appeared  to  be  excited  and    they    started  back   south   and   were 
see-sawing  back  and   forth  and  were    jerking  at   each   other.      That 
when    they   started  back  south,    appellant    turned  his  car  to    the   nofcth 
and  applied    the  brakes  and    that  when   the  car   stopped,    the  rear  end 
of   it    ras  six   or   eight   feet  from  the   bodies  of  appellee  and   her 
aunt.      The   evidence   is  further  that  Court   Street   is  forty  feet   in 
width  between  curbs  and  that    iVest   Jefferson  Street  is    fifty  feet 
wide  from  curb   to    curb  and    is  a  through  street  and  signs   so  advising 
pedestrians  and  vehicular  traffic  appeared  on  each   side   of   Court 
Street.      That  as  you  looked  each  way  from   the   intersection,    the 
view  was   unobstructed  both  eaot  and  west  for  several  blocks.     Mr. 
Burkey  further  testified  that  there  were  no  cars  parked  along  the 
north  curb  of  Jefferson  Street  near  the    intersection  and   that  as 
appellant's   car  approached  the    intersection,    it   was   travelling 
about  eight  feet  south   of  the   north    curb  line   of  Jefferson  Street. 
According  to   the    testimony  of  the   plaintiff,    no   cars  were    in 
West   Jefferson  Street  as  she  entered   and   started  to    cross  the   inter- 
section, either  approaching  from  the  west  or   the  east.      That  she 
first  became  cognizant  of   the   presence  of  appellant's  car  from  the 
shining  of   its  lights  on  the   pavement  in  front  of   her,   when  she  was 
within  eight  or  ten   feet  of  the   curing  on   the   north   side  of 
Jefferson  Street.      That  when   she    stopped    in  the    center   of  the   street, 
she  looked  but  did  not    see  appellant's  car.      When  Miss  Mani  first 
observed  appellant's  car   it  was  back  by  the    oil  station.      Miss  Mani 
then  turned  around  and  went  back  to   the    curb  and   in  doin~  so    she 
travelled  twenty-five   feet.      So  while   Miss  Mani  travelled  twenty- 
five   feet,   appellant's   car  travelled  the   distance  from  where   she 
observed   it  back   of   the   oil   station  to    the   point   of    collision- 
Just   how   far  back   of   the    intersection  appellant's   car  was  does  not 
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appear.      The   negligence   charged  was  that  appellant  operated  his 
automobile  at  a  speed  that  was  greater   than  was  reasonable  and 
proper,   having  regard  for   the   traffic  and  the   use   of   the  way. 
Other  than  the   conclusion  of  Margaret  Mani,    that  appellant's   car 
was  approaching  "awful  fast",   there    is  no   evidence  to    sustain   this 
charge.      The  testimony  of  appellant   and   Mr.    Burkey,    the  other 
occupant  of  the  car,    is   that  appellant  was  approaching  this   inter- 
section at  a  rate   of  speed  not   to  exceed  fifteen  miles   oer  hour, 
and  the  physical   fact  that  the   car  did    stop   within   eight  or   ten 
feet  after   it  had   struck  appellee   tends  to   corroborate   the   testimony 
of   appellant. 

Appellant  and    the   occupant   of  his  car  testified  that  appellee 
and  her  aunt,  after  coming  within  eight    or  ten  feet   of    the   north 
curb   of   West   Jefferson  Street,   hesitated  and    started  back   south. 
Appellee  and   her  aunt,    in  rebuttal,   denied  this   and  testified   that 
they  proceeded  without  stopping  and  without   interruption  fna   the 
time    they  left  the    center  of   the    street  until  they  were  hit.      In 
this   connection  it  might  be  well  to  recall  appellee's  testimony  in 
chief,    in  which  she   stated   that  when  she  arrived  \vithin  eight   or 
ten  feet   of    the  north  curb   she    looked  east,   saw  aopellant's  car 
within  ten  feet  of   her  and  recalls  nothing   further    that   happened. 
Furthermore,    appellee  testified   that  when   she  was  in  the  middle   of 
the  street   she  looked  but   did  not   see  appellant's  car.      There  was 
no  reason  why  she  could  not  have  seen  it.      It  was  there  and  her 
companion  Margaret  Mani    saw  it  and  escaped   injury.      Appellee    there- 
fore   is   in  the    same  position  as  one  who   did   not   look  because  had   she 
looked,    she   must  have   observed  what  necessarily  must  have  been  ob- 
servable. 
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This    judgment   can   not   be   sustained  unless   it   affirmatively 
appears   that  appellee  was  in  the  exercise   of   due    care  at  and    just 
before   she  was  injured,   and   further  that   the    proximate  cause  of 
her  injuries  was   the   negligence   of  appellant.      We  recognize  that 
these   are   questions    of  fact  and  we  hesitate    to    set  aside  a    judgment 
entered  uoon   the  findings   of   a   jury  which  found    both   of  these 
issues   in  favor   of  appellee.      Our  duty,    however,   under  the   law  is 
plain  and   being   of  the  opinion   that  this    judgment   is  against   the 
manifest  weight   of  the  evidence,    it  must  be   reversed   and  the  cause 
remanded. 

REVERSED  AND  REMANDED. 
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STATE   OP   ILLINOIS, 

second  district  j  I.  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at  Ottawa,  this day  of 

. in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Cleric  of  the.  Appellate  Court 

(73S15— 5M— 3-32)  .»«^fe»7 


AT  A   TERM  OF  THE  APDELfATE    COURT, 
tegun  and  held   at   Ottawa,    on  Tuesday,    the   sixth    day  of  'October,    in 
the   year    of   our   Lord  one   thousand  nine  hundred   and   thirty-six, 
within  and  for    the    Second  District   of  the   State    of  Illinois: 


Present   --   the   Hon.    BLAINE  HUFFMAN",   Presiding   Justice. 
Hon.    FRANKLIN  R.    PCVE,    Justice. 
Hon.    FRED   G.    WOLFE,    Justice. 
JUSTUS   L.    JOHNSON,    Clerk. 
RALPH  H.    DESPER,    Sheriff. 
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EE  IT  REMEMBERED,    that  afterwards,    to-wit:    On 
NOV  30  1936  the   opinion   cf  the    Court   was    filed   in  the 

Clerk's   office   of  said   Court,    in   the   words  and   figures 
following,    to -wit: 


G.N.  NO.  9130 


AGENDA  NO.  26 


IN  THE 
APPELLATE  COURT  OF  ILLINOIS 
SECOND  DISTRICT 


October  Term,  A.  D,  1936. 


MARGARET  BODINE, 
VS. 

HARRY  -V.  LLOYD, 


Appel lant , 


Appellee.   ) 


APPEAL  FROM  THE  CIRCUIT 
COURT  OF  STARK  COUNTY. 


DOVE,    J. 

On  August   9,    1934,    Margaret   Bodine,    Administratrix  of  the 
estate  of    Joseph  C.    Bodine,   deceased,   filed   her  complaint  against 
Harry  W.    Lloyd  in  the   Circuit   Court   of  Stark  County  to  recover 
damages  for    the    alleged  wrongful  death  of  the    said   Joseph  C.    Bodine. 
The   complaint  began,    "The  plaintiff  Margaret  Bodine,    administratrix 
of  the  estate   of    Joseph  C.    Bodine,    deceased,    complains   of  the 
defendant  Harry  W.    Lloyd  and   sjiys."      It   then  alleged  that  during 
his  lifetime,    plaintiff's   intestate  and    the    defendant  were  both 
residents   of  this  state,    that   on  January  31,  1934,   plaintiff's   in- 
testate was  riding  as  a  guest   passenger  in   defendant's  automobile, 
that  defendant  was   driving  the   same  on  U.    S.   Route  No.   36   near 
Lentner,    In  Shelby  County,   Missouri,    that    by  reason  of  the    careless 
and  negligent  manner  in  ?hich   the    defendant  drove  said  automobile, 
it  was  overturned  and   as  a  result   thereof,   plaintiff's   intestate  was 
fatally  injured  and    then  and  there  and  within  one  year  prior  to  the 
commencement   of  this    suit  died.      The    complaint    set  forth  in  haec 
verba  a   section   of    the   Revised  Statutes  of  Missouri,   having    to   do 


osxe  .       . 


ti 


[    .       .       ,«•?    *»tf( 


.drisXIft' 

.av 
.OIOLI    .      YHHAH 


.1    ,EVCXI 

sitt  lo  xiT«a-iJs JbKJtflftA    ,«aJ&o3  tetfltfUtf   «£CCI    ,0   fwyi  nO 

danisms  JaiBlrmoo  iexi   fcolil   ,  i")'_.a£9096    taniDo      .  •    lo  sJsd'es 

T9V0091  o*   -#iU/oD  afcxa#8   lo   ShttroQ   .tijjoilO    octf  nl    6\olJ    .W  vtisII 

',:.    ,3   d  --.eaoT,    5ii^  Xi/l^rroiv/  Begs  lie    s.'ici    *©t  eesfimjef) 

xiij.ird-aiii  ..ifro:    *  •    •.  1 1 iJn islq   eilT"    , r;B&9<f  I B  I    ©rfa 

lo   ani  :.r  ,  I  t  crtf  lo 

•  aT4P   ftjp  .     ynteH  JflBj&rtelsJb 

Itif  1  W&nlM&x     ,         '-.-liX  eid 

i  toe  af<  ;  gsUbl?  aaw  sd. 

iBen  •  .  '  ;  --[if  $afr  I  olob  t Bibi 

:M    ,Tf*M  JaeJ 

19  TJO    SBW    fj 

YXXbJbI 

I 


with  the   operation  of  m   tor  vehicles   in  that   state  and   averred  a 
breach   thereof  and  alleged  that   the   rights  and    liabilities  of  the 
parties,  plaintiff  and  defendant,  are  governed  and    controlled  by 
the   laws   of  the   State   of  Missouri.      The   complaint    then  alleged  that 
plaintiff's   intestate  left  him  surviving  Margaret  Bodine,  his  widow, 
but   no  minor  children,   and   avers  that  sold  Margaret  Bodine  has,   by 
the   death  of   said   intestate,    suffered  pecuniary  loss  and  damage    and 
under  the   laws  and  statutes  of  the   state   of  Missouri   is  entitled  to 
bring  this  action  and   have  the   sole  benefit    of  wha  tever  may  be 
recovered,   and   tenders  her  Letters  of  Administration  issued  by  the 
County  Court   of  Stark  County,    Illinois,   as  evidence  of  her  right  to 
sue.     On  October  15,   19  34,    the  defendant  filed   his  answer  to    the 
complaint   in  vfcich,  among   other  things,    he  averred  that   the 
plaintiff,    under  the   law  of  Missouri,   had  no  right   to  bring   or 
maintain  this  action.      On  August  £6,   1935,    the   original  complaint  was 
amended  by  leave  of  court  by   striking  out  the   words  "Adminis-cratrix 
of  the  estate"  in  the    title   of  said  cause  and    in  the    commencement  of 
said  complaint  and  substituting  in  lieu  thereof  the    wrds   "surviving 
widow"  and  by   striking  out  that  portion  of   the    complaint  which 
referred  to   ttie  granting   of  lettcrc   of  administration  to  Margaret 
Bodine  and   the  tender  of  those  letters  as  evidence  of  hs  r  right    to 
sue.     As  amended   the   complaint   also  alleged  that  the    defendant    is  a 
resident  of  stark  County,   Illinois,   has  no  property  in  Missouri,   that 
service   of  process  cannot  be  had  upon  him  in   that    state  and   under  the 
laws  of  that  state,    no  substituted  service  is  provided  for  a  non- 
resident   defendant  and  concludes  that   therefore  the   plaintiff  cannot 
maintain  her  action  there.      Thereafter  and  on   May  16,  1926,    the 
amended  complaint  was  dismissed   on  motion  of   the    defendant  and  the 
plaintiff,   electing  to   abide  by  her  complaint  as  amended,    judgment 
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was  rendered  in  favor   of  the   defendant  and   against  the  plaintiff    in 
bar  of  the  action  and   for   costs.     It  is  from  this    judgment  that   an 
appeal  has  been  prosecuted  to    this   court. 

The    statutes  of  Missouri   effective  at  the  time   Joseph  C. 
Bodine  died  authorized  Margaret  C.   Bodine,   his   surviving  widow,    to 
sue    for  and  recover   damages  for    his  wrongful   death    at  any  time  within 
one  year  after  his   death.      In   the    event  the   deceased  left  a   minor 
child  or   children,    then    such  an  action  might   have  been  brought   after 
the  expiration  of   one   year  by   the   administrator   of  tho   deceased. 
(Sees.    4217-8  and  5426   Rev.    Stat,    of  Missouri,    1919.)      The    complaint 
as  amended  averred  that  Joseph  0.   Bodine  died  on  January  51,  195  4, 
as  a  result  of  an  accident  which  occurred   in  Missouri,  and    that  he 
left  no  minor  child  or  children  him  surviving.      Therefore,  under   the 
law  of  the    state  where  the  death  occurred,   a  right  of  action  accrued 
to  Margaret  C.   Bodine,    surviving   wido^'  of  the    deceased  and    the    time 
fixed  during  which  such  an  action  could  be  brought  was,    in  the 
language  of  the  decisions,  a  condition   of   liatility  and   operated  as 
a  limitation  of  liability  itself.      The   original  action  was  instituted 
by  Margaret  Bodine,  administratrix  of  the  estate  of  Joseph  G.   iodine, 
deceased,    on  August  9,    1934,  but  under   the  Missouri  law,  no   cause 
of  action  accrued  to  the  administratrix  and  therefore  the   original 
complaint   stated  no  eause  of  action.      Under  the    allegations   of   the 
amended  complaint  the  surviving  widow's  eaaae  of  action  accrued   on 
January  31,  1934,    end  expired  one   year  later.      Almost  seven  months 
thereafter,    to    be  exact  on  August  26,  19  35,    the  amendment  to  the 
complaint  was  filed  and  for   the   first  time    stated  a    cause  of  action, 
rhis  was  too  late  as   the  action  was  barred  and    appellee's  conditional 
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liability  had  terminated.      Day  v.   Talcott,    361   111.   437:    S^ith  v. 
111.   Power  Co.,    279  111.   App.   505:   Kesslick  v.    williams  Oil-0-Aiatic 
Heating  Corp.,    27?  111.   App.    263:    Friend  v.    Alton  Railroad   Co.k 
283  111.   App.    366.      See  also    111.   Law  Review,    Vol.   31,   No.    5,   Nov. 
1936  issue.      Carlin  V.   Peerless  Gas  Light  Co.,    283  111.   142:    Bishop 
v.    Chicago  Ry.    Co.,    303   111.    273. 

Counsel  for  appellant  reoognize   the   force  of   the    foregoing 
authorities,    and  concede   that  the   Missouri  courts  have  likewise   con- 
strued its  statutes,    but    insist  that   the   original  complaint    stated 
a  good   cause  of  action  by  Margaret  Bodine   under  the    Missouri    statute, 
that   the   amendment  of  A^ust  26,   1935,    did   not  state  a   new  cause  of 
iction,   nor  did    it   substitute  Margaret  Bodine,  as  widow,   for  Margaret 
3odine,    administratrix   of  the  estate  of  Joseph  C.  Bodine,    deceased, 
)ut  simply  struck  from  the   allegations   of  the   original    eom.pl aim t  the 
;erminology,  which  counsel  insist  has  been  held   to  be  mere  surplusage 
ind   in  this  connection  call  our  attention  particularly  to  Barnes  v. 
rarthern  Trust   Co.,   169   ill.   IL2  :     Biggins  v.  Haliigan,   46  111.  173. 
in  Biggins   v.   Haliigan,   supra,  we  n>te  that   "Che  court   uses  this 
.anguage   referring  to    the   declaration  in  that  case  in  which  the 
•laintiff  was  referred  to   e.s  executrix;      "describing  herself  as 
xecutrix,    i_f  the_  count,   was  not  on  a_  liability    to  he r  as  such ,    is 
ere  surplusage.  1     In  Barnes  v.   Northern  Trus  t  Co.,    supra,    the    e,;urt 
efines  surplusage  as  comprehend  in  g  v.hatever  may  be  stricken  from  the 
ecord  without  destroying  the  right  of  action,  or  the   chaxrge  on  the 
ne  hand,    or  the  defense  on  the    other.      In    tie    instant   case   if   the 
laintiff  in  the  original  complaint   was  Margaret  Bodine,  aoministra- 
rix  of  Joseph  C,    Bodine  and   by  the    amendment   she,   as    surviving  widow 
if  Joseph  C.    Bodine,  was   substituted  as  plaintiff,   aopellee's   defenses 
hat  no  cause  of   action  ever  accrued  to   the  administratrix  and  that 
he    cause   of  action   to    the   widow   had  expired  by  limitation  were  both 

estroyed. 
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Counsel    for  appellant    further   argue   that   the    original   complaint 
lowhere  states  that   the  action  is  brought  by  the   plaintiff  in  her 
representative  capacity  and  call  our  attention  to    that  portion  of  the 
original  complaint  which  avers   that   the    deceased  left  him  surviving 
largaret  Bodine,   his  widow,   but  no  minor    children,  and  that   said 
fargaret  Bodine  has,   by  the  death  of   said   intestate,   suffered  pecuniary 
oss  and  danago  under   the  laws  and  statutes  of  the    state  of  Missouri 
ind   is  entitled   to   bring   this  action   and    have  the   sole  benefit  uf 
hatever  may  be  recovered   in  this  auit.     The    complaint ,  however,  must 
e  construed  as  a  raaole  and   in  the   same  paragraph  where  the  foregoing 
ppears  and  as  a  part  of  the   sane   sentence  the   pleader   continues: 
ana   the  plaintiff  brings  herewith    her  letters  of  administration 
ranted  to  her  by  the   County  Court   of  Stark  County   in  the   State  of 
llinois,  as  evidence   of  her  right   to    sue."     Furthermore,    the   original 
omplaint   is  captioned  dp    entitled:      "Margaret  Bodine,    ^dmidistratrix 
f  the  ©state   of  Joseph  C.   Bodine,    deceased,    plaintiff",      rue  first 
aragraph  of  the    original  complaint  begins:      "The   plaintiff,   Margaret 
odineV  administratrix   of  the  estate  of  Joseph  J.   Bodine,   deceased, 
omplains   of  the  dex'endant  Harry  7*.   Lloyd  and   says".      i-Jumercus  refer- 
nces  are  also  made   in  the   original   complaint   to  plaintiff's   intestate, 
nd   it   is  clear  to   us  that  the   plaintiff   therein  was  the   auministra- 
rix  of  Joseph  St  Bodine  and   not   his  v.  idow  and  was  so  intended  by  the 
leader.      She  was   suing  as  administratrix  and   the    comolaint   was  based 
pon  an  alleged   liability  to  her  as  such,  and    whil-i  Margaret  Eodine 
as  both  the   widow  and  administratrix,    her  .legal   entity  es  aumlnistra- 
pix  is  distinguishable  from  her  legal  entity  es  surviving  widow. 
Counsel  for   appellant    fur thor «-,rgue  that    the    statute  of  the 
tate   of  Missouri  made  no  provision    for  a   cause  of  action    to  be 
irought   by  an  administratrix  wis  re  it  e.pneared    that  there  NT*  no 
nor  children,    feat  the  amendment  struck   certain  surplus  phraseology 
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1   was  made   only  for  the   purpose  of  clarify  in  ■:  the    statement  of  the 
iginal   cause  of  action  and   that  nothing  material   was  added  by   the 
litional  paragraph  which  averred  that  appellant  could  not  maintain 
r  action  in  Missouri  because  at  the    time  the  amendment  was  made, 
pellee  was  a  resident  of  stark  County,    Illinois,   has  no  property 

the  State  of  Missouri,  that  no  oersonal  service  could  be  Lad  upon 
n  there  and  under  the  laws  of  that  state  no  substituted  service  is 
Dvided   for  a   non-resident    defendant. 

The  cause  of  action  which   appellant  sought  to  avail  her^uii   of 
3  created  by  the   rftatxite  of  Missouri  and  not   the   injuries  ^et 

the  State  of  Illinois.     Under  our  decisions  prior   to  1901/,  our 
arts  refused    to    take    jurisdiction   of   a  cause  of   action  wnich    2  'Ught 
recover  damages  for  a  death  by   wrongful   act,    whiftfe  oeeurrou  cut- 
is  this   state,   except   in  those  cases  where  comity  hod  enabled   our 
irts  to   entertain  such    suits.      Wall  v.   Chesapeake  and   Ohio  ft.   P.. 
, ,    230   111.    2.Z7 ,      The   legislature  amended  our  Injuria s  Act   in  1905 
I  deprived  cur  courts  of  assuming   jurisdiction    in  any  case  viiere 
ith  arose  outside  Illinois.      Dougherty  v.   American  McKenna    Process 
. ,    25b  111.    369.      Cur   Injuries  Act   was  further  amended   in  19  35 
i  by  this  amendment  which  became   effective   July  1  of  that  year  it 
3  provided:      "no  action   shall  be  brought   or  prosecuted   in  this 
m   to  recover  damages  for  s  death  occurring  outside  of  this 
ite  v.  here  a  right  of  action   for   such  death   exists    under  the    laws 
the   place  where  such  death  occurred  and   oervlce  of  pro* 6 84  in 
sh  suit  may  be  had  upon  defendant   in  such  place."     It   was  by  virtue 
this  emecdment   that  appellant   sought  to   enforce  her  cause  of   action 
.ch  arose  by  virtue   of   the    provisions  of  tho    ..i^souri    Statute  in 
t   courts  of  this  state.      Under   the    nrovisions  of  the  Missouri 
itute,    assuming    that   tl»  original   complaint    stated  a  eaise  of  action 
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favor  of  Mar -are t  Bocine,    as  surviving  widow,    still  her  right  to 

according  to    the  allegations   of  the  original  complaint  terminated 
January,   1935,  and   at  that   time  the   amendment    of  1935  had  not  be- 
e  effective  and   the   Circuit  Court  of  2tark  County  was  without    juris- 
tion  to  entertain  appellant's  su$t  until   the  amendment   to    the 
uries  Act  did  become  effective,  which  wr.s  -July  1,   1935.     Counsel 
snpollant  argue,   however,    that   the  final    judo- en  t  in  this  oav.se 
entered   on  May  26,    1936,   and    at   that   time  the   1935  amendment   was 
force,    tiie  t  this  amendment  related  to   procedure  or  remedy  crly  aid 
at  that   time,    the  public   policy  of  this  state,   f.s  declared  by   that 
adment,  authorized  appellant   to  maintain  her  ccuse  of  action  in  tho 
cuit  Court  of  Stark  County,    the   question  presentee  by   the  motion  to 
niss  was  not  a   question  of    jurisdiction  and  the    trial    court  erred  in 
ding  that   it   was  and   in  rendering    judgment  against  appellant. 

In  the  view  we  have   taken  of  appellant  Ts  original  complr. int , 
Is  not  necessary  for  us  to  pass  upo:.i   this  question.      What  m  koli 
that   the  original   complaint  did  not  state  a  c-uee  of  action  under 
provisions  of  the   statute  of  Missouri,   that  a  oaiee  of  aotion 
stated  for  the  first  time  by  the  amendment  filed  August  26,   1935, 
;  the  cause  of  action  at  that    time  was  barred  by   the  provisions  of 
Missouri  Statute  and   irrespective  of  the   construction  tfi  ich  might 
placed  upon   the  'amendment   to    the   Injuries  Act   of  1935,    the  trial 
:t  properly  sustained  appellee's  motion  to    dismiss  and   properly 
lered  the    judgment   appeMed  from  and  that    judgm  nt  will  therefore 
if  firmed. 

JUDGMENT  ATOHHD. 
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STATE    OF   ILLINOIS, 

second  district  I.  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  recoi'd  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerk  of  the  Appellate  Court 

(73S15— 5M— 3-32)  .,.,*§&>  7 
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AT  A  TERM  OF  THE  APFELLATE   COURT, 
Begun  and  held   at   Ottawa,    on  Tuesday,    the    sixth    day  of  October,    in 
the   year    of   our   Lord   cne   thousand  nine   hundred   and   thirty-six, 
within  and  for    the    Second  District   of  the   State    of  Illinois: 


Present   —   the   Hon.    BLAINE  HUFFMAN,   Presiding   Justice 
Hon.    FRANKLIN  R.    DOVE,    Justice. 
Hon.    FRED   G.    WOLFE,    Justice^ 
JUSTUS   L.    JOHNSON,    Clerk:. 
RALPH  H.    DESPER,    Sheriff. 


7  LA.  636'' 


BE  IT  REMEMBERED,    that  afterwards,    to-wit:    On 
NOV  30j93g  the   opinion   of  the    Court   was    filed   in  the 

Clerk's   office   of  said   Ccurt,    in   the   words  and   figures 
following,    tc-wit: 


Gen.   No.    8974 


IN   THE 
A.PELLATE   COURT   OF    ILLINOIS 
SECOND   DISTRICT. 
JUNE  TERM,    A.    D.    1934. 


Agenda  No.    10, 


F.    W.   MASKS,  ) 

Plaintiff   (Respondent.)        ) 


vs. 


LOT/IS  KOCK,    JESSIE  KOCH,    J.    MANLEY 
CLARK,    Trustee,    BRIDGET  ROCHE,    ROSA 
WAGNER,    F.    H.   ALTEMEIR,    Receiver  of 
Pearl   City   State  Bank,   OR  IE  W.  DOW, 
Trustee,  and    "UNKNOWN  OWNERS", 


Defendants    (Respondents.)    ) 


Appeal  from   the 

Circuit  Court 

of  Stephenson 

County . 


Wolfe   J. 

The   statement  of  the   case   by  the    petitioner,    with  the 
exception  of  a  slight   correction,  as   suggested,  by   the  appellee, 
is   conceded   to   be   correct  and    is  as  follows:      "On  March   2,    1925, 
at  Freeport,   Illinois,   Lewis  Koch  and    Jessie  Koch,   his  wife, 
being  indebted  to    the  First  National  Bank  of  Freeport,    Illinois, 
in    the  princi  al  sum  of  $9,000.00,   made,    executed  and   endorsed 
six  certain  promissory  notes,    three   in  the    principal    sum  of 
$1,000.00,    each,   and    three   in  ths    principal  sum  of  $2,000.00 
each,  and   all  payable  to    "the  order  of   "Themselves"   five  years 
after  date,    together  with  interest  at  the   rate  of  6§£  per  annum. 
In   order  to    secure   the   notes  the    same   parties  simultaneously  ex- 
ecuted  their   deed   of  trust,  which  was  duly  recorded,    conveying 
certain  premises  in  Stephenson  County,    Illinois,    to  J.   Manley 
Clark,   Trustee. 

Some   time  after  the   execution   of  the   notes  and  trust 
deed  the   respondents    (plaintiffs)    purchased  five  of   the   notes 
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2. 

for  value   but  without  endorsement   or  written   assignment  from 
the   First  National   Bank  of   Freeport,    Illinois.      The  siith   note 
in    the   amount    of   ^2,000.00   was  retained  by  the    latter  bank 
and  later  came   into  the  possession  of  the   petitioner  upon  his 
appointment  as  receiver  of  the   bank  by  the   Comptroller  of  the 
Currency  on  October  9,    1933. 

All  of  the   notes  matured  on  March   2,    1930,   but   the 
holders  continued  to  accept  interest  at  the  rate  of  5i%  per 
annum,   although  the   notes  specified  a  higher  rate,    until 
March  2,   1933.     No  interest  having  been   paid  from  the   latter 
date,    on  March  13,    1934,    the  respondent    (plaintiff),   F.    W. 
Maske,   filed  his  complaint   in  chancery,   later  joined  in  by   the 
other  plaintiffs,    in  the   Circuit  Court  of  Stephenson   County, 
Illinois,    to    foreclose  the    said    trust  deed.      The    complaint 
prayed  for  a  decree  of   sale  and   for   the  distribution    of  the 
prooeeds  of  sale  proportionately  amongst  the   holders  of  notes 
except  as  to  the    petitioner,   Arthur  E.   Crum,   Receiver  of  The 
First  National  Bank  of  Freeport,    Illinois,    holder  of  the    said   note 
for  |2,000 .00. 

To    this    complaint    the   petitioner  filed  his  answer, 
which  was  later  amended,    admitting  the  various  allegations  upon 
which  the  right  to  foreclose  was  predicated,   but    demanding   strict 
proof  as  to   the  making  of  the    loan  to    te   mortgagors  by  The   First 
National  Bank  of  Freeport,    Illinois.      The   amended  answer  further 
specifically  denied  the   right   of  the   plaintiffs  to  priority  in 
the  distribution   over  the    petitioner,  and  denied  that   the   latter' s 
claim  should    be  subordinated   to   that  of   the    other  holders   of  nofctes. 

The   Court  after  a  hearing  found    for    1he    plaintiffs,   en- 
tered a   decree   of  foreclosure   in  substantial  conformity  with  the 
prayer  of   the   complaint,    and    ordered,   among    other  things,    that  the 
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3. 
Premises  should  be    sold;   that    out    of  the    proceeds  of   sale  the 
Master  should,   after  deducting    expenses,    pay  to   Hie   noteholders 
other  than  the  petitioner,    Arthur  E.    Crum,    Receiver,    their 
proportionate   shares;   and    that   in   case    the   premises  should   sell   for 
more   than  sufficient  to    pay  all   of   said   sums    then   he   should   apply 
the  balance  toward  the   satisfaction    of   the   amount    of  $2,140.56, 
found  due  the  petitioner. 

Pursuant   to    said  decree  the  Master  duly  advertised 
the   premises  for  sale  and  on  July  24,   1934,   the   premises  were 
sold  to  the  respondents,    F.   W.  Maske,    Bridget  Roche  and   Rosa  Wagner, 
for   $8,224.79,   which  was  a  sum  sufficient  to  return   to    said   res- 
pondents the  exact  amounts  due   them  after  deducting  all  cofcfcs, 
expenses,    commissions,   et   cetera.      The  Master  later  executed  jjis 
certificate  to    the   purchasers  and   rendered  a  report  of  sale   and 
distribution  whioh  was  eventually  filed  and   approved  by  the  Court 
May  18,    1935. 

The   petitioner  now  seeks  an  appeal   to  this  Court   to 
review  said   decree,   asking  a    reversal   or  modification  of  the    same 
for  the   specific  arrors  hereinafter  set   forth." 

This  ease  was    submitted  to  this  Court  at   the    June  Term, 
A.    D.   1934,  hut   no  opinion  had  been  prepared  because   a  similar 
case  had  been  presented  to  the   Supreme   Court  on  a  writ   of 
certiorari.      The    ease  is  Anna  Domeyer   et  al . ,   appellees  vs. 
William  L.    Q'Connell,   Receiver,  et   al.,   appellants,    Docket  No. 
22999,   which,    at   til  is    time  has  not  been  reported   in  the  advanced 
sheets.        The    identical   question  in  this   case  was  decided    in  the 
Domeyer  case,   and    the   Court   in  their  opinion  say:      "We  are  of   the 
opinion  that  neither  logically  nor   equitably  can  it  be   said  that 
an  assignee  who  purchases  what  he   must  be  held   to   know    is  but  a 
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part   of   the   mar  tggge  debt   is    entitled   to   rave  his  note  paid    in 
full  out   of   an  insufficient  security  merely  because  of   the   assign- 
ment,   vl  thout  more.      The   logical  and   equitable  principles  which 
should    control   in  a   situation  where,   as  here,   all  notes  mature 
on  the   same  day,  bring  us  to   the    conviction   that  assignees  and 
the  mortgagee  should   share  pro   rata   in  the  proceeds   of  insufficient 
security." 

The    Judgment   of  the  Circuit    Court   of   Stephenson  County 
should   be  and    is   hereby  reversed  and   the  cause   remanded  to   said 
Court. 

Reversed  and   Remanded. 
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STATE   OF   ILLINOIS, 

second  district  I  I.  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois.,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at  Ottawa,  this daV  of 

in  the  year  of  our  Lord  one  thousand  nine 


hundred  and  thirty 


Cle.rl-  of  the  Appellate  Court 

(73S15— 5M—  3-32) 


--"?"" 


STATS -*T  XLLIMIQ 
APPSLLAi'E  OO&KT 
FGUHTH  DISTRICT 


Term  l?o.  9 


Jennie  need, 

Adminisu^trlx  of  the  Estate 
of  Lincoln  need.   Deceased. 

Plaintiff,  Appellant 

vs. 

Cecil  Bergin, 

Defendant,  Appellee 


L.  E.  Stone*  Presiding  Judge 


May  Tern;  . 


Appeal  from  the  circuit 
Court  of  Fayette  County. 

287I.A.  636 
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For  something  store  than  a  year  prior  to  SepteEfeer  17,  1935, 
Lincoln  Reed  and  Cecil  Bergin  had  been  engaged  as  partners  in  a 
grocery  and  seat  business  in  ¥andalia,  Illinois  under  the  firm 
naiae  of  Reed  and  Bergln,  On  that  date,  Lincoln  need  died  intes- 
tate. Bergin  as  surviving  partner  proceeded,  as  wee  his  obliga- 
tion, under  tfei  statute  to  wind  up  the  partner ship  busin-  . 
He  prepared  an  Inventory  of  the  partnership  property  and  had 
said  property  appraised  by  appraisers  duly  appointed  by  the  County 
Court,  By  said  Inventory  anti  appr&isenent  was  found  that  the 
assets  of  said  Estate  aiaouated  to  §3,338.79  while  the  indebted- 
ness of  said  fir®  ms  |5»497.Sd*  leaving  a  deficit  of  §2,359.07, 

Later*  Plaintiff  Appellant  tree  appointed  adstinistrstrix  of 
the  Estate  of  Lincoln  Reed  and  on  September  36v  1S35  filed  in 
the  County  Court  of  Fayette  County,  where  said  estate  was  being 
administered,  her  petition  asking  that  Bergin,  the  surviving 
partner,  sight  be  allowed  to  take  over  the  Interest  of  her  intes- 
tate's estate  in  the  partnership  estate  with  the  under st 
that  Bergin,  the  surviving  partner,  should  aosuao  the  o'oli  :- at  lone 
of  the  partnership  est;  te.  A  Hearing  on  said  petition  mm  had 
in  the  County  Court,  and  said  petition  ^e.s  allowed. 


-3- 

la  ^oveober  of  the  sane  y  rar  Appellant  filed  in  the  county 
Court  another  petition  in  which  she  asked  said  court  to  vacate 
and  set  aside  the  order  on  the  former  petition  by  virtue  of  which 
she  hrd  b en  allowed  to  turn  over  her  intoetate^s  share  in  the 
partnership  property  to  Berlin  ta-  surviving  partner.  In  this 
petition,  lrintii'f  Appellant  alleged  t;>at  she  ha  been  defrauded 
by  Defendant  Appellee  anu  procured  to  siake  an  unfair  and  dis- 
advantageous aettleaent  with  hiea.  Acts  of  misrepresentation  were 
charged  by  tier  a  alnst  one  of  %iv.   Attorneys  for  Appellee  in  that 
he  taisinforsed  her  as  to  tfc*  true  condition  of  IM  partnership 
estate  and  that  he  Induced  her  to  act  to  her  aetriaent  at  a  tir&e 
when  she  was  mentally  disturbed  by  bereavement  and  incapable  of 
understanding  the  condition  of  af.airs  before  her;  she  further 
charged  as  specif  ic  acts  of  f*i  \*d  that  th  oonultion  of  the  partner- 
ship estate  as  shown  by  the  inventory  j?nct  appraisement  bill, 
and  the  list  of  indebtedness  mis  false  &nd   untrue  and  ttt»t  said 
inssruiaents  did  not  hon  stly  reflect  the  condition  of  the  partner- 
ship estate,  whereas  she  was  ts&de  to  believe  that  they  did. 

On  hearing  in  the  county  Court  this  petition  was  denied. 
An  appeal  was  taken  to  tae  Circuit  Court  where  stid  petition 
was  Mpla  denied.  Plaintiff  Appellant  brings  the  record  here  on 


It  is  indisputably  the  law  of  Illinois  that  a  survivln 
partner  is  required  to  sake  a  true  and  perfect  inventory  of  all 
the  partnership  assets  and  to  cause  to  be  sie.de  a  fair  and  just 
appraisement  of  all  such  property.  It  is  I  Iso  ineuabent  upon 
interested  parties  to  point  out  to  the  court  by  objections  any 
inaccuracies  in  said  instruments.  £iad  Plaintiff  Appellant 
filed  her  obj eotions  to  these  instruments,  s?e  doubt  not  that 
the  court  would  have  reauired  Defendant  Appellee  to  correct  any 
errors  th?  t  appeared  had  tnsre  bif  such.  This  she  diu  not  do, 
but  relies  for  relief  solely  upon  her  afor       tit ion. 

Freud  is  never  prssuaed  but  requires  the  strict  st  proof. 
Aserican  Haist.  etc.  Co.  vs.  Hell  308  111.  597;  Kennedy  vs. 
Kennedy  194  111.  346;  Mortiaer  vs.  McOullen  303  111.  413; 
Fraud  cannot  be  established  by   a  pleading,  however  extrava  p-nt 
its  statements  nay  be. 


An  examination  of  the  evidence  in  tala  ease  showa  that  tae 
inventory  <raiseta*at  of  the  partnership  property  were  o&de 

in  the  usual  and  custooary  way.     The  a;,  ^rsiseaent  eas  nade  by 
appraisers  in  whom  appellant  apparently  had  confidence.     It  is 
quite  probable  that  slight  discrepancies  crept  into  the  a^rnise- 
aent  ?^nd  inventory  as  is  likely  to  ta        .    in  t  iinj  Ml  invoice 
of  e  stock  of  merchandise.     But  II  ell  such  were  taken  a  a  true 
in  this  case  it  fcould  still  leave  the  estate  of  Plaintiff's 
intestate  siueh  indebted  to  the  partner  ship  when  the  indebtedness 
of  sr^id  partnership  is  pieced  over  against  the  assets.      Sf  tiiis 
is  true,  hon  could  the  estate  Of     leintifs  intestate  be  injured? 
Far  fvots  showing  that  Plaintiff  Appellant  *?aa  defrauded  this 
record  shows  that  she  ®&s  benefitted  by  the  MHBW  that  tsas 
taken. 

This  record  involves  questions  of  fact  which  have  been 
considered  by  two  courts,   before  both  arriving  at  the  ease 
conclusion,     we  find  no  ©arrant  for  disturbing  those  conclusions* 

UN  Judgment  of  the  Circuit  Court  is  afflraed* 
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IN  THE 
APPELLATE  G3JRT   OF   ILLINOIS 
FOURTH   DISTRICT 

MAT  TERM  A.    D.    J.936. 


vs 

METROPOLITAN  LIFE  INSURANCE 
COM25  ANY, 

Appellant. 


JOHN  KASSLY  and  VICTORIA  BARTON, 

(John  Kassly,  Appellee)* 


28  7I.A.  637V 


Appeal  r  rom  the 
City  Court  of  the 
City  of  East 
St.  Louis. 


STONE,  P. $. , 

This  is  a  suit  brought  by  John  Kassly,  appellee,  and 
Victoria  3arton,  against  appellant,  Metropolitan  Life 
Insurance  Co/apany,  in  the  City  Court  of  East  St.  Louis. 
Claim  of  appellee  is  for  the  recovery  of  $733.00  funeral 
expenses  incurred  in  the  burial  of  Alex  W.Diaond.  The 
claim  uf  V4rete^ia-3artnn-4^s^nQl_  Involved  in  thl-s-snneal . 

Paragraph  1  of  count  1  alleges  that  Aiex  W. 
Dimond  died  on  April  14,  1935,  in  the  City  of  East  St. 
Louis;  that  his  relatives  applied  to  appellee,  then  en- 
gaged In  the  general  undertaking  business,  for  the  burial 
of  xbrat  deceased,  and  informed  appellee  that  appellant  was 
indebted  or  had  money  in  its  hands  by  virtue  of  a  certain 
life  insurance  policy  No-  116687969  issued  by  appellant, 
insuring  the  life  of  Alex  W.Diraond. 

Paragraph  2  alleges  that  before  appellee  render- 
ed any  services,  appellant,  through  its  general  manager  of 
its  East  St.  Louis  branch,  ordered  appellee  to  proceed  with 
the  burial,  to  make  funeral  arrangements  and  promised  to 
pay  appellee  promptly,  on  demand,  for  his  services,  goods 
and  merchandise  furnished  not  exceeding  the  face  amount  of 


the  insurance  policy,  which  amounted  to  about  $1,500.00. 

Paragraph  3  alleges  that  relying  solely  upon  the 
promise  of  appellant,  as  set  out  in  paragraph  2,  ap  ellee 
proceeded  to  advance  and  did  advance  his  services  and 
furnished  all  the  necessary  goods,  merchandise  and  equipment 
for  the  funeral  and  burial  of  deceased,  and,  in  all  respects 
performed  his  side  of  the  agreement,  and  that  his  claim 
amounts  to  $733.00. 

Paragraph  4  alleges  that  appellant,  through 
often  requested,  has  not  paid  the  same,  and  demands  judg- 
ment against  appellant  in  the  sum  of  $733.00  and  interest. 

A  copy  of  the  policy  involved  was  filed  by  the 
plaintiffs  in  the  suit  by  order  of  the  Court.  The  policy  is 
what  is  commonly  called  an  industrial  policy.  It  was  issued 
by  appellant  to  A,  tfhite  Dlmond  on  January  1,  1934.  The 
amount  of  the  insurance  is  $740.00  with  the  provision  that 
double  suefla  amount  sha&lalxtes  would  be  paid  in  case  death  is 
caused  by  external,  violent  and  accidental  means,  etc.,  and 
provides  for  payment  upon  receipt  of  proofs  of  death,  etc., 
to  the  executor  or  administrator  of  the  insured  unless  pay- 
ment be  made  under  the  provisions  of  the  next  succeeding 
paragraph.  This  paragraph  provides,  in  substance,  that 
appellant  may  make  any  payment  to  the  insured's  husband  or 
wife,  or  any  relative  by  blood  or  connection  by  marriage  of 
the  insured,  or  to  any  other  person  appearing  to  appellant 
to  be  equitably  entitled  to  the  same  by  reason  of  having 
incurred  expenee  on  behalf  of  the  insured,  or  for  his  or 
her  burial,  and  that  the  production  of  a  receipt  signed  by 
either  of  said  persons  *x  shall  be  conclusive  evidence  that 
all  claims  under  the  policy  have  been  satisfied. 


The  policy  further  provides  it  constitutes 
the  entire  agreement  between  appellant  and  the  insured, 
and  the  holder  or  owner  thereof;  that  its  terms  cannot 
be  changed  or  its  conditions  varied  except  by  the  express 
agreement  of  appellant,  evidenced  by  the  signatureof  its 
president  or  secretary;  that  agents,  including  managers 
and  assistant  managers,  are  not  authorized  and  have  no 
power  to  make,  alter  or  discharge  contracts. 

The  answer  admits  that  Alex  W#Diaond  died 
April  14,, 1935.  The  answer  states  that  appellant  has  no 
knowledge  as  to  whether  or  not  the  relatives  of  Alex 
w.  Dimond  applied  to  appellee  for  the  burial  of  his  body, 
or  whether  or  not  said  relatives  informed  appellee  that 
appellant  was  indebted  or  had  money  in  its  hands  by 
virtue  of  the  life  insurance  policy  mentioned. 

The  answer  denies  that  before  appellee  rendered 
any  service  towards  the  burial,  or  at  any  other  time, 
appellant  ordered  appellee  to  proceed  with  the  burial  or 
to  make  funeral  arrangements  or  promised  to  pay  appellee 
nromntly  on  demand  or  otherwise  for  his  services,  goatfe, 
merchandise,  etc. 

The  answer  denies  that  appellee,  relying  upon  the 
alleged  promise  of  apoellant,  proceeded  to  advance  and  did 
advance  his  services  and  furnish  the  necessary  goods, 
merchandise,  etc.,  for  the  funeral  and  burial  of  the 
deceased. 

The  issue,  therefore,  was  whether  or  not  appellant 
ordered  appellee  to  make  funeral  arrangements  for  and  bury 
Alex  W. Dimond,  and  promised  to  pay  appellee  for  his  services, 
goods,  merchandise,  etc.,  furnished. 

Alex  W.Dimond  was  killed  April  14,, 1935,  in  an 


automobile  accident  with  a  train.   His  widow  was  badly 
hurt  in  the  same  accident.  The  widow  could  not  look 
after  the  funeral  arrangements  because  of  her  injuries. 
Victoria  Barton,  a  sister  of  the  deceased,  and  R.  T, 
Reader,  a  friend  of  the  deceased,  called  on  Wm.  T.  Sheehjr, 
the  manager  of  the  branch  office  of  appellant  in  East  3t. 
Louis,  with  reference  to  the  funeral  expenses  before  the 
funeral.  Mrs.  Barton  says  that  they  told  My.  Sheehy  that 
Mr.  Kassly  would  like  to  have  tarn*   assurance  the  bills  woCkd 
be  paid  out  of  the  insurance,  and  that  MT.  Sheehy  replied 
not  to  w^rry  about  it,  it  would  be  taken  care  of  out  of  the 
insurance.  She  also  says  they  told  Mr.  Sheehy  they  came  to 
have  hia  talk  to  Mr.  Kassly  and  to  assure  him  of  the  pay- 
ment of  the  undertaker's  bill,  so  the  body  could  be  taken 
care  of,  and  that  Mr.  Sheehy  said  Mr.  Kassly  need  not 
worry,  it  would  be  taken  care  of  out  of  the  insurance. 

Mr.  Reader/^  says  that  Mrs.  Barton  and  he 
selected  the  casket,  elothing,  etc.,  and  that  they  wanted  to 
know  if  it  was  going  to  be  paid  for  out  of  the  insurance, 
and  they  told  My. Sheehy  their  purpose;  that  Mr.  Sheehy 
said  that  everything  would  be  all  right;  that  Mr.  Sheehy 
said  that  everything  was  all  right,  everything  would  be 
taken  eare  of,  the  bill  would  be  a  lien  agsinst  the 
policy. 

Otho  Jackson,  an  employe  of  appellee,  says  that 
Mr.  Sheehy  called  appellee's  office  before  the  funeral, 
asked  for  appellee  and  then  stated  to  him:  "This  is  Mr.  Sheehy 
of  the  Metropolitan  Life  Insurance  Company.  You  tell  Mr. 
Kassly  everything  is  all  right;  plenty  of  insurance  down 
here  to  take  care  of  an  ordinary  ease.  Go  ahead  with  the 
funeral.* 


Appellee  says  that  Mr.  Sheehy  told  him  before 
the  funeral  that  the  funderal  expenses  would  be  taken 
care  of  through  the  policy  carried  on  Mp.  Dimond's  life. 
He  said  he  believed  he  gave  Mr.  Sheehy  a  bill  or  gave 
hira  the  amount  of  the  funeral  bill  after  the  funeral, 
and  that  UT.    Sheehy  assured  him  that  the  expense  would 
be  paid,  but  he  (Sheehy)  said  the  bill  was  a  little  too 
high.  He  also  said  that  Mr.  Sheehy  did  not  tell  him  in 
so  many  words  that  appellant  would  pay  hm;  that  he  took 
it  for  granted  that  the  bill  would  be  paid  by  appellant. 

Appellant  objected  to  each  of  these  conversa- 
tions with  Mr.  Sheehy  on  the  ground  that  appellant  would 
not  be  bound  by  any  statement  Mr.  Sheehy  would  make. 

Mr.  Sheehy  testiriSd  that  he  never  told  either 
Mrs.  Barton  or  Mr.  Reader  or  Mr.  Kassly  that  appellant 
would  pay  the  funeral  bill. 

Clayton  LaBlantz,  a  brother-in-law  of  the  widow  , 
testified  that  appellee  talked  to  him  about  this  funeral 
bill  two  or  three  different  times  at  his  home  after  the 
funeral:  that  in  none  of  these  conversations  did  he  claim 
that  appellant  was  to  pay  the  bill,  but  he  was  wanting  Mr. 
Black,  the  widow's  father,  to  pay  the  bill. 

The  widow  was  paid  the  full  amount  of  the  policy, 
including  the  accidental  death  benefit. 

Mr.  Sheehy  testified  that  his  office  is  in  the 
Murnhy  Building  in  East  St.  k>uis;   that  he  had  been  manager 
of  the  branch  office  of  appellant  in  East  St.  Louis  since 
1920;  that  he  was  head  of  the  office;  that  he  had  four 
assistant  managers-  and  thirty-one  agents  under  him;  that  he 
made  recommendations  as  to  the  clerks  who  worked  in  the 
office  to  the  company,  and  that  the  company  approves  or 


rejects;  that  appellant  is  at  No.  1 

Madison  avenue,  . -y;  that  the  territory  over 

which  he  has  jurisdiction  is  East  St.  Louis,  Columbia, 
Waterloo  and  Milstadt,  in  the  State  of  Illinois;  that  it 
is  the  only  territory  with  which  he  has  anything  to  do;  that 
he  was  not  an  officer  nor  a  director  of  appellant.  He 
testified  that  his  duties  in  general  were  looking  after  or 
recommending  josh*  men  to  the  cibmpany  for  agents  and  super- 
vising the  collecting  of  premiums;  that  the  men  under  him 
solicited  insurance,  and  he  supervises  them;  that  he  trans- 
mits the  premiums  collected  every  week  to  appelant;  that  he 
did  not  have  any  power  and  never  at  any  time  did  have  power 
to  adjust  or   settle  claims  against  appellant;  that  all  such 
matters  are  submitted  to  the  company  for  their  decision;  that 
he  iwer  at  any  time  had  any  povrer  or  authority  to  determine 
to  whom  the  proceeds  of  an  industrial  policy  should  be  paid, 
or  any  part  of  it;  that  those  matters  are  adjusted  by  the 
coapany;  that  he  never  at  any  time  made  a  determination  as 
to  whoa  any  portion  of  the  proceeds  of  an  industrial  policy 
should  be  paid;  that  he  did  not  have  the  power  to  do  so;  that 
those  matters  are  determined  by  the  claim  division  in  New 
York,  and  if  a  technical  case  it  is  determined  by  the  home 
office  in  New  York.  That  he  just  sends  in  the  fact3  and  they 
make  the  decisions. 

Appellee  testified,  over  appelant* s  objection, 
that  about  a  year  and  a  half  prior  to  Mr.Dimond's  death 
Joseph  Duimovich,  who  had  an  industrial  policy  with  appellant, 
died,  and  that  appellee  was  mid  b  appellant  $454.75,  and  that 
Mr.  Sheehy  delivered  the  check  to  him. 

A  jury  was  waived  and  the  cause  was  tiled  before 
the  Court.  Appellant  submitted  one  proposition  of  law  which 
was  refused  by  the  Court.  The  Court  decided  appellee's 


claim  in  favor  of  appellee  and  rendered  judgment  in  favor 
of  appellee  and  against  appellant  in  the  sum  of  $733.00 
and  costs  on  that  claim.   The  court  decided  Victoria 
Barton's  claim  in  favor  of  appellant  and  rendered  judg- 
ment in  favor  of  appellant  and  against  Victoria  Barton  in 
bar  of  her  claim. 

The  policy  was  paid  in  full  to  the  widow. 
Though  the  date  of  payment  is  not  disclosed,  it  was 
obviously  after  the  acceptance  of  the  as si g  men t  of  the 
policy  and  after  the  conversation  which  Apoellee  claims 
as  the  basis  of  the  contract  between  the  parties.  The 
evidence  discloses  facts  sufficient  to  amount  to  a 
contract  between  the  parties.   In  other  words,  appellee 
has  proven  his  case  by  a  preponderance  of  the  evidence, 
assuming  that  the  witness  Sheehy  had  ailfchority  to  bind 
anpellant  to  the  agreement  he  made  with  appellee.   So 
that  it  appears  that  the  question  before  the  Court  is, 
Did  Sheehy,  as  general  manager  of  appellant  have  authority 
to  bind  his  principal  to  the  said  agreement. 

The  policy  provides  that  its  terms  cannot  be 
changed  or  its  conditions  varied  exce t by  the  exoress 
agreeneat  of  appellant,  evidenced  by  the  signature  of  its 
president  or  secretary;  that  agents,  including  managers 
and  assistant  managers  are  not  authorized  and  have  no 
power  to  make,  alter  or  discharge  contracts. 

The  authorities  cited  by  apoellant  do  not  seem 
to  us  to  be  decicive  of  the  khkx  issue  here,  granting 
that  they  do  recite  the  existing  law  of  the  state  when 
apolied  to  facts  such  as  they  recite,  and  other  parallel 
states  of  fact.    Sheehy  was  a  general  agent  for  a  large 
territory.   He  held  himself  out  to  the  world  as  one 


possessing  authority  appellant  to  act  in  the  capacity 
in  which  he  did  act  in  this  case.  Color  was  given  to  his 
authority  so  to  act  so  far  as  appellee  was  concerned.  He 
had  transacted  a  similar  business  with  thesaid  agent 
before  and  his  act  had  been  ratified  by  appellant. 
Appellee's  warrant  to  act  under  the  agreement  /ith 
appellant's  general  agent  Sheehy  seems  to  us  to  hr-ve  been 
sufficient. 

Where  a  private  corporation  allocs  its  manag- 
ing officer  so  to  conduct  himself  in  his  dealings  on 
behalf  of  the  comoany  as  to  lead  the  public  and  those 
dealing  with  him  reasonably  to  believe  that  he  possesses 
certain  powers,  the  compa.ny  will  not  be  allowed  to 
question  such  apparent  power  or  authority  as  against  one 
relying  in  good  tsdsk   faith  on  the  same.  McDonald  vs 
Chisholm,  131  111.  273. 

When  an  act  pertaining  to  the  business  of  a 
corporation  vniefe  is  not  foreign  to  the  til  corporate 
powers,  is  done  by  an  officer  within  his  department  it  will 
be  oresamed  to  have  been  done  with  the  consent  of  the 
corporation.   Bank  of  Minneapolis^  vs  Griffin,  168  111  314. 

A  principal  may  be  bound  xa  to  the  extent  of 
the  apparent  authority  which  he  has  conferred  upon  his 
agent.  This  is  upon  the  theory  that  the  principal 
causes  others  to  believe  the  powers  of  the  agent  to  be 
greater  than  those  actually  conferred.   Merchants' 
National  Bank  vs  Hart,  223  111.  41-50. 

The  acts  which  amounted  to  such  representation 
in  this  case  were  known  to  appellee.  He  had  so  dealt 
with  the  same  agent  before. 

We  are  of  the  opinion  that  the  tranaaction 


carried  on  "between  the  parties  under  the  facts  and 
circumstances,  han  the  indicia  of  implied  authority  in 
appellant's  agent  3heehy  to  act  for  his  principal  in 
the  matter  in  hand,  and  that  appellant  cannot  now 
repudiate  that  authority. 

As  to  the  claim  of  Victoria  Barton,  we  think 
the  court  ruled  correctly.  Whatever  the  significance 
of  the  assignment  of  the  policy,  it  was  not  made  for  the 
use  and  benefit  of  Victoria  Barton,  but  to  insure  the 
payment  of  Appellee's  claim. 

The  Judgment  of  the  City  Court  is  affirmed. 

JUDGMENT  AFFIRMED. 
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DWARDB,    J. 

Appellee  sued  for  and  recovered  in  the  Circuit  Court  of  Franklin 
ounty  a  judgment  for  £817.50  for  damages  to  certain  chattels  belonging  to 
ppellee,  which  were  injured  in  transit  from  Johnson  City  to  Pontiac,  by  a 
allision  between  the  truck  driven  by  a  servant  of  appellant  and  one  op  .ra- 
ed  by  Ben  Avery- which  contained  the  goods  of  appellee.  The  cause  was  heard 
IT  the  court  without  a  jury. 

Appellant  contends  chiefly  that  Avery  was  the  servant  of  appellee 
t  the  time  of  the  accident,  and  that  he  wa3  then  guilty  of  negligence  which 
roximately  coixtributed  to  cause  the  injury  and  damage. 

Appellee* s  position  was  that  he  had  engaged  one  Ray  Beaver  to 
ransport  the  chattels,  and  that  Beaver  had  employed  Avery  to  assist  him 
&  the  work;  that  Heaver  was  an  independent  contractor;  that  Avery  was  his 
arvant  and  that  appellee  had  no  control  over  the  latter,  and  hence  was  not 
Dund  by  nor  answerable  for  his  negligence,  if  he  was  guilty  of  such. 

The  complaint  filed  by  appellee  avers  that  at  the  time  of  the 
scident,  appellee,  "by  his  then  agents  and  servants  in  that  behalf,  was 
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hauling  along  said  highway"  etc.   The  amended  complaint  alleges  that  "on 
said  day  plaintiff,  by  his  then  agents  and  servants  in  that  behalf,  in  a 
certain  automobile  truck,  was  transporting,"  etc.,  the  goods  in  question. 

Appellee,  having  grounded  his  cause  of  action  upon  the  proposition 
that  at  the  time  of  the  injury  he  was,  by  his  agents  and  servants,  trans- 
porting the  chattels  along  and  over  the  highway,  could  not,  without  first 
amending  his  pleadings,  make  proof  of,  nor  recover,  upon  the  theory  that 
the  carriage  of  the  goods  was  in  the  charge  and  control  of  an  independent 
contractor.  To  do  so  would  be  to  permit  a  recovery  upon  a  ground  other  euid 
iifferent  from  that  charged  in  the  complaint  and  its  amendments,  1  hich  cannot 
be  done.   Hamilton  Go.  v.  Channell  Chemical  Co.,  327  111.,  362;  Feder  v. 
Midland  Casualty  Co.,  316  111.,  552.  The  record  does  not  present  for  con- 
sideration, upon  review,  the  question  of  independent  contractor. 

Upon  the  proposition  of  whether  the  driver  of  appellant  failed  to 
wercise  ordinary  care  to  avert  the  accident,  and  if  so,  whether  It  was  the 
proximate  cause  of  the  same,  and  also  hether  the  servant  of  appellee  was 
guilty  of  negligence  which  proximately  contributed  to  the  occurrence  '-hich 
resulted  in  the  damages  to  appellee1 a  chattels,  same  were  questions  of  fact 
to  be  determined  by  the  trial  judge,  whose  finding  should  have  the  same 
weight  as  the  verdict  of  a  jury.  Katzoff  v.  fk>oiman,  197  111.  App.,  483; 
tosenfeld  v.  Ehrhart,  2Q2   111.  App.,  617;   Illinois-Indiana  Fair  Assn.  v. 
>hillips,  241  111.  App.,  454. 

A  court,  sitting  as  a  jury,  has  the  same  opportunity  of  determining 
the  credibility  of  vitnesses,  and  deciding  where  lies  the  preponderance  of 
the  evidence,  and  its  finding  in  that  regard  will  not  be  set  aside  upon 
review  unless  It  is  manifestly  against  the  weight  of  the  evidence.  Brou-.;rick 
r.  0»Leary,  112  111.  App.,  658;  Raderaacher  v.  Greenwood,  114  111.  App.,  542. 

The  proof  bearing  upon  the  questions  of  fact  was  conflicting, 
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ince  it  was  the  province  of  the  court  to  determine  the  truth.  We  cannot 
y  that  the  holdings  were  unsupported  by  the  evidence,  and  our  duty  in  such 
ise  iB  to  not  interfere  with  the  finding.  Tar j an  v.  Regelin,  202  III.  App., 
!0;   Uavio  v.  Smith,  132  111.  App.,  589. 


Judgment  affirmed. 
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Helta   '.-.'.ants,    appellee*    referred    to   herein  as    pi    ill  tiff, 
&   this   action     ,     beneficiary         ej  i.ieies 

L8SU1  t  ■  ■:     -  !   I  ,     -  Pi  ■    •'        ■ 

•     the  $laintiff«     After    bin    i   sui  ess   oi    the 
ili<  t  ^t  Issued  as\  aeeident  certifieat*  i   iij 

substance   provided  that  ii  tJ  ur<       sustained   b  ■■  injury 

solely   through  external,    violent   sad  accidental     <     .^   oecui  I 

oof  &uu  resulting  in  the  death  o:,    the   insured 
iin  *o  days  from  the   As ts  of  such  Injury, 
were   in  fall  fores  the   defeat  tldf   is  addition  6c  th* 

....    fehe   faee  amount  of  insiu 
in  the   BsXisj  »     See  fi  ei    rf   >    oh    »i   thi    p  nc^  i    b; 

action   pis  In  tiff      i  fee  rseoi  i  ,     ..    .        diti 

ridel   i   i    ii  •  (teles    t  certificate* 

A  ferial  with  l  iltefl   iii       eerdiet 

for   the    plaintiff  for  $2740   the  fuXJ    .  i      U  -  ■     • 

i    .  ej  .1   arj  i  oft 

erred.  La    overruling    itr>   cotio)  .-.   +~±-       directed  w*        ci 
osi    (rial* 

st|  ahs  b  that  a*   ■  ,rii  l   ,  1930  the  i 

suffered  certain   bsj  l^s  and   barns  on  hip  left  in,   1<  ^he 

left   siue   of  his   ■  •     8«  <  tiestioa   is  i     i  bat 

injuries     ea  e     cei  i  ital  but  defend  tte  di    that    1   intifl 


hf  a   not  proven  that  these  injuries  c?  sed  the  death  ef  I 
xnsured.   I'he  injuries  were  of  such  a  nature  that  he 
not  return  to  his  i      eat  f  r  bosm  ti       MM  UMteX  the 
care  of  a  doctor.    I  .    L  .t  gave  him  medic; si  attention  the 

first  weex  alter  the  Injur?  and  Dr.  Godfrey,  a  physcim 
furnished  by  his  employer,  *:ave  him  meuicf 1  care  irom  April  • 
to  May  28«   On  the  latter  date  the  doctor  discharged  him 
cured  and  he  returned  to  his  employment  June  4th.   He  worked 
that  day  ana  part  of  June  oth  when  he  tin  null  ill  and  lit 
returned  to  his  ho«sse.   Dr  Knight  was  again  callt-u  and  cured 
for  him  until  hi  a  death  June  8th. 

There  is  evidence  which  tenus  to  prove  tn?  I   at  ..he 
time  the  insured  returned  to  his  employment  there  m  a  i  n 
unhealed  place  on  his  arm  and  several  smaller  a»hsalo<  all  ess 
on  his  left  thigh  which  were  not  bandar e a. 

Dr.  Knight  testified  that  when  he  mm  calieu  ,i  last 
illness f  there  were  -unhealed,  places  on  his  left  leg  and  ahouldex 
that  he  had  a  cold  or  influenza  which  later  developed  lata 
pneumonia  and  he  gave  it  bs  his  opinion  tm  t  the  bums  a 
weakened  his  physical  eon-itiun  thereby  salting  him  subject  to 
pneumonia. 

Dr.  Godfrey  testified  that  the  burns  bj  A   hi  it  d 
when  he  last  saw  him  on  May  #3th  and  that  as  early  as      Oth 
the  Insured  was  physieally  ahle  to  worK.   He  gave  it  as   ■ 
opinion  that  the  injuries  did  not  cause  the  pneumonia  ana!  thi  t 
they  had  no  connection  therewith. 

Upon  a  motion  for  a  directed  veroict  tin  sole  question 
for  the  trial  court  to  determine  is  whether  there  ia  any  evident*, 
vasaseft  assuming  it  to  be  true,  which  proves  ex  ten&a  to  prove  the 
material  elements  of  plaintiff's  ease*   II  there  is  the  action 
should  oe  overruled.   The  court  properly  overruled  tne  a  tioa 
fox  a  directed  verdict. 

Defendant  further  contends  that  the  veroict  la    last 
tne  aaanifest  weight  of  tne  evidence. 

Plaintiff  testified  that  on  June  4th  the  ft&jp  insured 
returned  tc  vorsc,  he  too.  open  sores  ea  his  left  it  ere 
bandaged,  that  there  .ere  seven  I  jn  his 

left  thifrh  which  were  not       ed.  that  on  Ji>.  ■ 


home  from  work  about   three   ~~ .     i. ,   that  he  wis   ill  ..it   to 

bea  it  ir  it  ting  there  until  nis  teeth  J\xae    8th,    tiu-.t   lh .    Knight 
vvas  calieu    AUM   6th  to   attend   hlau 

Dr.    Ksl gjht   testified  for  plaintifi'  and  m  ■   uncertain 
as  to   date  a    of  treatments  "but  was   sure  he   attended   jannnid    in 
his  last   illneBS,   he   described  the   open   sores  caused  by   the 
boras  and  gtve   it  ss  nis   opinion   that   the   |iwmti  was   ceuded 
from  the  weakened  condition  created  by   the    injuries.      .  e   uote 
e   part   of  hio   testimony  as  fallows:    "Pneumonia  usually   L;tt3rts 
from  exposure   of  soaie   kinu,   usually  from  getting  wet.      He   aid 
get  wet  when  he   got  his  burns.      The  *adi?<tor  exploded,    tiuev. 
steam,    ana   that  was    uhe   v,  y   I   eonneeteu  the   eaise    ~f   hie 
pneumonia   v.ith  the   burn.      My  opinion  is   that   the   death  ef 
August  Kunta  was  caused  from  his  pneumonia,    eontr -eteo   frea 
his  exposure  and  the  burns."  He  also   testified  that   i.; 
first   ue;  th  certificate  he  gave   the   cause   oi   death  efl   Bhronio 
mycarditis  brou-ht   on  by  acute   alcoholism  but   that  he   had  now 
changed  his  mind  as   to   the   cause    of  de^th.      On  croEs  examination 
he  admitted  that  plaintiff  hi  d  repeatedly  urged  him  to   i 
his  mind  rs  to   this  Material  point  ana  that  he   flnallj   »a  isented 
to   it. 

Gordon  Hathway  im.  insurt nee   solicitor  for     aether 
company  tes--.tiiyi.ng  for  the  aefenu   at   stated   fch  t   tM    solicited 
insured  for  insure  nee   the    peek  esaeeediag  ttaj   iHh  1990  and    that 
insured  then  eigne*  aa  application  for  inaur  noe   tn 
said  he  ana   in  sound  health,    that  no  abjreelan  ji«u   tele  hia  to 
take  treatments  asd  that  he  ken  nut  eu£feve£  from  nay  dieeese 
or  ailments. 

Dr.    Godfrey  testified  tliat    the   burns  were   curea   on 
May  28th  when  he   discharged  him  ae  eared  and   t;<  v,    -.x  t 

..   ion  that   the  bursa  co-lu  net  b    w   eeaaed  or  eeatrll  ited 
to   the    ueath  of   insult  u. 

1111 iaa   fceeoli    a  fellee  employee  of  lanared   teetlfied 
as  to  hen  Ldent  happened  on  April  loth,    t.>  i     son 

he   q/uit  his  employment   June   :>th       ■  J.   e<    >1  to  do]    that  he 


knew  of  insured,  using  intoxicating  lienor,  that  ha  always 
had  |  bottle  bbA  drank  at  home  and  when  et  \.-ork,  that  he 
calieu  to  see  him  in  his  1ft  at  illness  attd  i  MM  hiia  ox- ink 
liquor  on  at  least  two  of  these  visits* 

The  testimony  of  ft*  1.  McAdoo  a  fellow  employee 
corroborated.  Aocola  aa  to  the  insured's  h; bit  ol  drinking 
Intoxicating  liquor  and  the  reason  for  iiis  suiting  work  on 
June  5  th. 

This  is  ell  the  evidence  that  bears  upon  the  etuae 
of  death.   a*  are  satisfied  that  there  would  be  suiiicieut 
eviuence  to  support  a  finuing  that  the  burns  of  the  injured 
hau  not  fully  healed  when  he  returnee-  to  work  but  ftfeaza  is 
no  eviuence  that  the  burns  caused  plaintiff  to  aaaaaft  weaken*- u. 
physically.  Mor  is  there  asjr  eviuence  describing  the  extent 
of  tne  burns  02-  the  pains  Pilfered  or  any  other  facts  from 
which  it  could  be  reasonably  inferred  that  such  injuries  vault 
result  in  a  weakened,  physical  condition.   Br.  flight  in  giving 
hi3  reasons  upon  which  he  based  his  opinion  st:-;t,ed  tu^t  paauaa&la 
usually  starts  fro®  exposure  of  sane  kind,  usually  ffrott  getting 
wet  ana  then  concludes  that  the  insured  became  ..uL  x 
that  eauseu  the  burns.   It  is  undisputed  that  tne  aaai&aat  secured 
April  loth  and  that  pneumonia  did  not  develov  instil  Ju.t  6tlu 
without  the  development  of  a  sleekened  physical  ees&ltlaa  a*  I 
other  Condition  connected  with  the  burns  it  is  imnxolscle  that 
pneumonia  would  follow  after  such  a  lapse  oi  ulr.e.   Br  mi.  fet  has 
an   other  occasions  iaade  statements  ss  to  the  ec  use  ox  v<  .  tfe  i hich 
conflicts  %ith  hit;  eviuence  in  tfeia  aaaa*    - .   at  the  apiaiafl 
evidence  of  Br.  Knight  there  is  nothing  to  support  the  iiuuing 
that  the  accidental  injuries  caused  or  eontribuiea  %o   his  ;tc-th. 

We  are  impelled  to  hold  that  v  .     L&tiff  hi.    aat 
established  her  case  aau  tin .  t  the  verdict  is  agai  -  -   I    /uiifest 
v.eignt  of  the  eviuence. 

It  is  the  settled  law  of  this  st.-te  tlMst  il  the  veraict 
is  iaftnxiifestly  against  the  weight  of  the  eviut-ct  It  Lt  Mm  Itttj 
of  the  trial  cuurt  to  set  it  -side  I  *  gT  at  I  W  total   V**   ** 
failure  to  uo  so  is  error  for  which  a  judgment  mam%   be  reversed. 


Donelson  v  Efcst  St.  Loais  Ky.  Co.,  iio5  111.  u«5;  Belden, 
v  Innis,  84  111.  78. 

The   records  shows  thtt  this  ci  se  lu -e  been  twice 
tried  resulting  each  time  in  a  veruict  ior  the  plaintiff 
fend  we  have  given  full  credit  to  that  fact  tot  ;  fter  a 
consideratioii  of  rill  the  evidence  we  are  constrained  to 
hold  this  verdict  is  against  the  might  of  the  evidence 
end  that  tne  Judgment  should  be  reversed. 

Judgment  of  the  circ ait  court  reversed  and  the 
cause  re-aanded. 
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Ih«  Prudential  Inauraaoe 
Capaay  of   Aperies 


/Appeal  from  the 
Lirco.it  Court  of 
.  t.   l  .:  ii  County, 
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1 


Mux  pay   J. 


Plsiatiff,   appellee   instituted  this  suit  egeinst 
defendant  appellant  in   justice  co Art  to  recover  oa  aa 
industrial  insurance  policy  issued  By  defendant  appellant 
insuring  the  life  of  Carol  K.   Grsvea,    plaintiff  appellee  »a 
intestate,      on  appeal  to  circuit  MHTt  the  case  MM  tried 
beiore  the  court  without  a  J«zgi   ami  resulted  in  ■    .,  *  .   scat 
for  plaintiff  and  this  appeal  iv>  S»a  that  faAgam n%» 

that  policy  MM  issued  in  1  .veaber  isiic  with  a 
face  value  of   $4Q0«      i'be  preaiusdrate  was  26  cents  per  wee/;. 
In  la£fi  the  policy  iftfWMI  but  »aa  reinstft*a  by  the  ^iviag 
of  a  note  for  v7.75  the  fusount  v£  the  delinquent  payments. 
By  the   teras   of  the  policy  end   the  note   the  amount  was  h 
ilea  against  tne   policy  and  sfs   so  endorsed   on   the  pulicv  . 
itoveaber  10  IWtQ   the   policy   f    I  in  leased  for  non-payment  of 
preaiuss  and  no  psy  stents  were     i--.uc   .  j-ti  r   m  U   fti  te.      The 
111 WIJ 111   cied  itovenber   d,   19ft£« 

Ihe  policy  aaiong  other  provisions  contained   the 
following:    "if  tiiis  Folicy  lapse  for  non-pay-ie-i   si    preaioa 
after  premiums  nave   b*;«n  u  ,iy  paid  lor   t^rj.t    fwil  yt.^rs  or 
•aore,  the  Ixisuied,  witho.  t  en.    i  cvioj*  spaa  nis   va  .«.r       rt, 
will   become  entitxeu   to  non-part  icipitinf:  &>  tenuec.  I  MMBfl  not 


% 

for  \a&  respective  tern  speeiiicc   la  the  following  table, 
fixe  aiaouut  «t   iaouraaee  payable    if   death  occur  withiu  said 
tena  oiu.il  be   Hm  saaa  estcuat  tie   Ufet  wjil«j|  aaali  lata  beeu 
ptiyeble   if   thi»  PalSAj   had  beea  aa«ftia*Ml   iu  force,   e>ot  »t 
as  to  dividend  euditi-ius  ftubse^ueat   fee   the   due   of  it; p se- 
lf there   be  say   iaaehteou:e.v      l  oiiey, 
such  ineiebtifieae  will   be-  ueuueted  froa   the   the   gaah   Baxpaaaav 
Vr-lae,   or  the   ttrai  al    the  l  x  tea-tie  o  laeu*auee   ^r  the  aaaavt  of 
the  "^aid-up  j.ife  Policy  Kill  be   redweeu   to   suea  tersi  c*r 
asaouat  e»  the  act  single   preaiua  value  of  Um  respective 
provisioc  reduced  by  such,  lacebtcc&es&  sh&li  provide  eeeordiag 
to  the  mortality  inble  fceraluufter  ©peeliieo.  ' 

fhe   schedule  for  extended-  iuauraaee  a*  incorporated 
in   the  policy  provided   fcte-t  if  the  pffJIltW  htti    i-ceu  p*?.id  fsMf 
full  yeer«   tne   policy  without  action  by   the    iu&ureQ   vouia   te 
cttrrirO   i'or   la*  fnee   at   i    •  -tit   for  two  years  pad  forty   MM 

weeks*      f~ere  w»W  other  optica  but  insured  dia   uot  aaa&alaf 
«ny  of   thes*. 

the  tri*.i  eoirt  he  la  th&t   the  policy  w&s  §eo4  ae 
exteaded  iaaaraaee  for  two  ye-^rs  aMi  forty  oae  aaalOfl  aad 
jLaaa$a€  h%vi*?.g  uied  withia  teats  period  the  faas   aaaeiratf  &■  ULaro 
was  fine  the  tmaayictagy  less  las  awaaas  at  fc&a    .ote  i&t    'i*tv. 
la  this  the  court  i^ored  tuc   p  sliaj    provision  ftfeat 
if  fcaaaa  ama  aaji  iadebtness  the  tena  ©I  fcaa  aaiteMftaa'  tsaaaaaaa 

Mi  be  re&aaai  ffeaa  Hart  set  forth  la  fcju     eha&ale  la  the 
policy  to  tfoch  tvria  a*  the  art  aLagle  aawataa  vaXaa  al  fcaa 
policy  saaaaaa*  by  the  iacebvaeas  aaa2J  pr~vj.de  asaaraMsg  to 
HM  mortality   feattia   s-peeilied   ia   tee   policy-      She  evj.  deuce 
shows  that   a*   the   u&te   the   p   .1  icy   lapsed   HM   vsi^e   Xox  exteaeea 
iaeursmee  was  4?lo.l.<.      Etaaftttaj  Mm  uett  ci      ?'.?'o  inm  such 
value  aad  there  was,   oa  t&e  suite  oi  paa  *t     am  policy 

.08  to  aajr  for  axaeaial  liiimiiiaifti.     Bat  atiaanai    i     yaw 
sao«*  that  ^o.ow  wooia  et  sge   of  insured  porcafcse  exteuued 
iaauraaee  for   the  face   oi   the    policy  **  for  a  period   of 
approximately  aisty   MMlBN      insured  lived  for  b  loader  period 
thaa  aixty  wte^e  ioi^owing   the  inpee   oi    UM        iley  aiid  therefore 


tne  extenaea   JMiWHiiWi   hfcd  expired   prior  to  her  atfeti*. 

Ifae    j.*agaeat  uX   UM   Ureal  t.jart   is  revtj-btt 


K^^  a^V^^^v-V^ 


lu 
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Prance 3   bursa 

, ppelxee. 

vs. 

City   of  Centralia, 
a  iiunicipai  Corporation, 
appellant. 

Murphy  J. 


Appeal  ii'u,;  MM 
Circuit  Coui.t  o± 
Marion  ooun 


28  7  LA. 


Appellee  instituted  this  suit  against  appellant  to 
recover  damages  tor  personal  injuries  allegea  to  imve   been 
sustained  when  she  tell  on  a  sidewalk  in  said  oit„  . 

The  complaint  contains  two  co-uits,  the  first  charges 
general  negligence  in  permit ing  the  Bl&awallc  at  the  place  of  the 
accident  to  become  ana  remain  cracxed,  broken,  uieven  aaa  .Jistable, 
the  second  count  is  substantially  the  same  as  the  first  with  the 
additional  allegation  tnat  at  the   tie  ana  pluoe  of  the  acciaent 
the  siaewaix  had  an  o&uftual  collection  of  snow  and  ice  thereon 
which  nad  collected  by  reason  of  tne  ueiective  condition  ana  i^as 
thereby  maae  e2.tra.-hazardo  .s. 

.-.ppellant 's  answer  uenied  the  charges  of  negligence 
and  .a  trial  with  i  Jury  resulted  in  i  veruict  ana  jaut-ment  far 
appellee  for  four-  honor- ed  collars. 

The  only  grounas  reliea  upon  for  a  reversal  tre  that 
the  verdict  is  not  supported  ay  a  preponuerance  of  tne  evidence 
and  is  agaiast  the  raw. 

The  accident  occui-ed  about  lo   ...  -  eeember  24,  1?^*. 
I  t  had  been  raining  and  sleeting  auu  xhere  v. as  a  heav.  ^;  ting 
of  rce  on  tne  walks,   ne  acciaent;von  tne  vast  siue  oi  onestnut 
Street  in  stiu  city.   The  walx.  was  mane  oi  limestone  sltbs  ana 
at  tne  place  of  tne  accident  the  est  ball  oi  tnt  sal*  •  a*  a 
pair  of  street  doors  which  opened  to  an  entrance  lata  the  basement 
of  an  adjoining  builuiu,..   The  limestone  slab  opposite  these  uoors 
is  v  here  the  accidexit  occurea.   This  sr&b  is  described  as  being 
4  incnes  thic.;,  four  feet  eight  inches  east  una  west  ana  four  ieet 


aurth  ana   so.  th. 

•ppellee    testified    that   *;>    She    l  the 

N     »j     Um    :-  seident    she   wts   walking   slowly   l  LL; 

near  the  eenter  at  the  .1  aad  that  aa  sue  stepped  onto 
tnt  atone  tbove  ueacriceu  it  t;  ve  BOJI  anu  sne  wtis  tiao*n 
on   tut   ralk  causing  the   injury. 

:  ivin  i..   English,   witness  for  appellee,    teati." 
that  at   tht    tiiue    oi    the   aociutnt  he   na   operating  a   tavean 
near  the   scene   of  tne   ^eciuent,    tnat  tne    atone   oi.  which       i 
steppea  and  fell  was  a  little   rough  i  ad  worn,    had  erne  bed 
places  in  it,    that   the   stone   na   set   on  a  iounaetion 
was  hollow   oxiuer   it,    that   in  the  month  of  August  prior    be 
the  accident  he  notiiied  the  mayor   that   thia  aaXJE  was   in  e 
defective  condition,    that  he  ana   tne  Bayer  iz.sieoteu   it, 
found  a   swell  part  of  the   stone   was  broken  ofi   anu  wnen   on 
it,    it  woulu  go  uown  and  that   in  ii ceding  weather   ice   aad 
snow   aoca b elated   in  the   Uepressions   on  the   sjifcue.      He   u it 
not   see   ajjpeliee   fall  bat  saw  her  lying  on  the   slf  b   ueec    Ll 
ana   assisted  hei    to   the   aibuiance. 

Harry  Trainor,  testifying  for  appellet ,  stated  % 
the  slab  was  "teetery"  that  when  ne  stepped  on  unt  .sii-e  it 
would  ^o  down  ana  then  step  on  the  other  aide  and  it  ,<o  .id 
go  xg  an  inch  and  a  hail  to  three  incnes.  That  tne..e  vera 
broken  places  all  tirouna,  the  s^riace  slopea  toward  tne  eenter« 
He  also  testified  as  to  the  general  icy  eormition  oi  the 
waives   on  that  uate. 

Irvin  Taylor  testified   that  for  ;    year  he 
observed  the  walk  at   this  point,    thrt   the   sifcb   in   e.^estio.. 
iuoved  up  and  down,    that  it  sloped  tu.a.u  the   8  t&diag,    that 
affter   it   snowed  or   sleeted  the   10.    pifoes  on   the   surfaee 
filled  with  anov   ana  ice.      Ke   eorrobatea  RBglieh  en   tne      >1    I 
that   tnt   .ua/or   had   inspected  the   walk   la   dagaat   urior   to   the 
&e  eldest* 

i eaben  Kelly    testifieo    that  he   haa   observed   tne 
,   for  iaore   thea   three  Lor   to   the   accident,    t 

it    i  oii-Cts    i,.    the    L;.«.ij«tje,      .;,  3    -  ,    t  I 

appellee  fall«   that   .,;he  ema  aovi  iy  ana  aarefuUj* 


noily   Stover,    atreet  .t  f or  I 

testifying  for  the  cit.y,    etatad    that   ia  July  following  the 
aeoldeat  the  aorfaoa   aaa  covutu  bIU  Serial  knov.t 

orkiiite  taat  this  was  cone  to  b9rlag  tlw  i 
even  level   that  ft    that   tla*   tne   fountty tion  of   tiie    aj. 
were    solia.      He   did  not;  ;uiow   ol   the   condition   of  the   walk 
the   previous  December. 

Jauies  E.  iAcCxtllfind  a  city   cuwiaiGt>ione..    t&]  -<u<± 
te stilled   the   slabs  were   solid. 

John  Laugeniielu  who  aueaaa&aa     cdellani. 
city  commissioner   la  da.y  1^5   testified  that   la     aj    - 
the  stones  hau  become  worn  ana  cupped  that   the/   used 
•.orkalite   to   give    it  an  even  surface.      Glenn  Stover,    the 
foreman  in  charge   of  the   re  surfacing  of   the  walk  In  1'Joo, 
testified  the   surface  was  worn  and  when  testeu  vita  I 

two   or   tnree   incnea   below   txit 
level. 

John  iicaeil,   Mayor  in  19o4  denied  tuvri 
inspected  the  walk  in  question   in  company  ox    ■'r.   iui.iiah. 

Other  witnesses  testifying  lor   appalXaat   st    I 
that  all  the   sidewalks   in  the   city  were    loj  iSXl 

to  walk  upon  at   the   time   of   tac   accident. 

Appellee's   evidence    strongly    supports  her   tin 
that   the   slab   upon  which  sne   steppea  had  an  lasufficii 
foundation  that  pex-mitteu  it  to  rock  ox-  nam  aaea  .  .  a 
steppea  upon  it.      ihe  eviaence   also   aaowa   tl 
depressions   on  the    surface   vales  were    ol   sufficient   a<     fca 
and  breadth  to  oai.se  an  extra  sec  Mulatlea  ol    1  at«]    1  a* 
ice. 

under  s^ch  evidence    it  beeaaa  a  guaatloa  fur 
the    jurf   to   determine  whether  Llae'a  fall        I    1 

by   tiie  goring  roocing  or   teetering   ji    .  ■  -  b*   I  Mi   ai  1 1  ■  - 

L8   condition  created  by    the    xce   an*  vater   M  blag 

in  the  depressioxts  on  the   surface   or  whetx.tr   it  1    1    0      Bad 
as  appellant  aontenda  by  the  general  lej  annelid  baa 

■ 

cit./   la  Laat  ita   to 


Chicago  346  111.  otiH  Boenuer  v  Cit^-  of  ii&rvey  joi  Hi. 
wcfi  and  is  not  liable  i  or  injur  lea  resulting  ira...  g|  i*j  .l 
slipperiness  of  its  street!  ana  sidewalks  due  to  the 

pre se nee  of  ice  and  s.ioy*       .  .  .  t  i Etc  i 

i-esa.lt  of  natural  Bfl  Lsea  aad  VAleft  uw  not  actually  obstruct 
traffic j   Or  r.- ham  v  City  01  Guicago  suprayout  in  this  w  I 
there  is  sufficient  eviaence  to  support  appellee's  SOBtestion 
that  the  slab  on  which  she  stepped.,  moved  or  "teetereu ", 
thereby  causing  her  to  lose  her  balance  hki  throwing  her 
to  the  ground.   Such  conaition  if  believed  hy  the  j^.iy 
weald  have  been  sufficient  in  itself  to  nave  c-_  tees' 
appellee  to  fall  even  when  no  ice  or  sleet  has  present. 
The  jury  having  iound  for  appellee  tne  co-.rt  would  not 
be  warrented  in  saving  that  the  ice  <  nu  sleet  wuwt 
appellee  to  £all  fend  that  the  defective  ee&ditiea  at    fchs 
slab  had  nothing  to  ao  v.ith  it. 

The  evidence  supported  the  verdiet  ana  tne 
judgement  oi  the  lower  eourt  shoal  u  be  aliii-mec. 


^d^-^ 


Juugment  ail  ii  - 1«  3 . 
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